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ADDENDA. 


COURT  OF  KING'S  BENCH. 

BEFORE  ABBOTT^  C.  J.,  BAYLEY  AND  HOLROYD,  Jfl*. 

In  Bank. 
Dean  v.  Brown^  Esq.  and  Others. 

(See,  ante,  p.  62.)  ^l?fw 

JLlIE  motion  for  a  new  trial  in  this  case  now  came  on  to    April.  22fui. 
be  argued. 

Scarlett  and  Camyn  shewed  cause,  and  contended,  that 
whether  the  horse  and  chaise  were,  at  the  time. of  the 
making  of  the  settlement,  *'  articles  belonging  to  Miss  Ty- 
ler, in  and  about  her  business,*'  was  a  question  of  fact ;  and 
that,  as  such,  it  had  been  properly  left  to  the  Jury. 

Gumey  and  Holty  contra. — The  stock  of  feathers  could 
not  be  put  into  the  schedule,  but  the  horse  and  chaise 
might  be  as  easily  inserted  in  it  as  articles  of  furniture ;  a 
horse  and  chaise  were  not  necessary  to  the  trade  of  a  plii- 
massiere ;  and  what  is  to  pass  under  the  words  of  a  deed, 
is  a  question  not  of  fact  but  of  law ;  and  even  if  it  were 
a  question  for  the  Jury,  it  was  clear,  that  if  the  horse  and 
chaise  had  been  intended  to  p^s,  they  would  have  been 
specified. 

Abbott,  C.  J. — The  horse  and  chaise  are  articles  that 
may  belong  to  any  tra;de ;  and  the  Jury  have  found  as  a 
&ct,  that  they  did  belong  to  Miss  Tyler  in  and  about  her 
business. 

*  Mr.  Justice  Littledsde  was  sitting  in  the  Bail  Court. 
VOL.  II.  [a] 


-.^v.. 


."\ 


II 


1826. 
Dban 

V, 

Brown, 


ADDENDA. 

Bayley^  J. — After  the  decided  cases^  it  is  impossible  to 
question  the  validity  of  these  deeds.  The  schedule  only  in- 
cludes furniture,  but  the  deed  contemplates  the  stock,  and 
things  **  in  and  about  '*  the  business.  The  question  is,  can  a 
horse  and  chaise  be  used  in  such  a  business  ?  That  is  a  fact. 
In  this  case,  they  were  used  principally  by  the  wife.  If  it 
had  been  proved  that  the  wife  had  only  occasionally  used 
them  for  her  trade,  it  might  be  different ;  but,  on  the  evi- 
dence, the  Jury  have  found  that  they  were  used  by  her  in 
and  about  her  business. 


HoLROYD,  J. — I  amnf  opinion  ;diat  it  was  a  question  of 
**^*-  Riile  discharged. 


'Bryan  «•  Waostaspe. 

(SeCy  ante, 'p,  195.) 

J.  HE  Court,  after  hearing  an  argument,  and  taking  time 
to  consider  of  their  judgment,  made  the  rule  absolute  for 
reversing  the  judgment  of  outlawry. 


April  86(A. 


Prince  and  Another  t^.  Lewis. 

(See,  antCf  p.  66.) 

JL  HE  rule  for  a  new  trial  in  this  case  now  came  on  to  be 
argued ;  and  the  Court  concurring  in  the  opinion  given  by 
the  Lord  Chief  Justice  at  the  trial,  discharged  the  rule. 


Skyring  v.  Green.wooj). 

(See,  aate,  Vol.  I.  p.  filT.) 

jlIE  rule  for  a  new  trial  in  this  case  having  been  argued, 
the  Court  discharged  it  (a). 

(a)  See  6  Dow.  &  Ry.  401.  !&  C. 


ADOSNJ^A.  ill. 

(^ee,  ante,  ip.  138.) 

JL  HE  points  raised  in  this  case  have  been  turned  into  a 
speoial  caMj  wfajoh  has  not  y«t  been  set.  doym-  for  ajrgu- 
meiil. 

Denn  on  the  demise  of  Bulkeley  v.  Wilford. 

(See,  ante,  p.  173.) 

X  HE  rule  for  a  new  trial  in  this  case  was  never  argued. 


1827. 


COURT  OF  KING'S  BENCH* 

BEFORE  ABBOTT,  C.  J.,  BAYLEY,  &  LITTLEDALE,'jS.* 

In  Bank, 
GroLDSTEiN  f).  Foss  and  Another. 

(Sctey  anie,  p.  252.) 

jPHE  rule  for  arresting  the  judgment  in  this  ease  came     Jan.  97th. 
on  to  be  argued. 

Scarlei^f  ibr  the  plaintiff,  submitted,  diat  if  there  were: 
one  good  count  in  the  declaration,  thai  would  be  sufficient 

Bayxby,  J* — No.  As  the  judgment  is  entire,  if  any  one 
count  is  defective,  the  judjg^ent  musi  be  arrested. 

Scarlett  then  shewed  cause.  The  first  eounlii  atates 
that  this  was  a  society  £9v  the  purpose  of  protecting  peih 
sons  in  trade  from  swindlers  and  sharpersi.  That.  tb0 
plaintiff  was  concerned  in  trade,  and  that  the  defendant, 
pubfished  that  the  plaintiff  was  imfit  to  be  a  member  of 
that  society ;  and  on  this,  even  if  the  words  do  not  of 
themselves  convey  clearly  the  imputation  that  the  plaintiff 

^  ttolboyd,  J.  was  absent  horn  indiqioritifmt 
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1827.        was  a  swindler  and  sharpef*,  they  are  capable  of  being  so 
Goldstein     explained  by  evidence ;  and  the  verdict  for  the  plaintiff  is 
Foss  conclusive  that  such  evidence  was  adduced. 

Brougham^  on  the  same  side. — The  inducement  is  suf- 
ficient, and  the  words  ^*  that  the  plaintiff  is  not  considered 
fit  to  be  ballotted  for  as  a  member,"  mean,  that  after  an 
inquiry  and  an  examination  into  his  character,  that  is 
the  result.  The  ordinary  acceptation  of  the  words  clearly 
imports  some  blame,  and  if  only  a  scintilla  of  blame  attach- 
ed, the  count  would  be  good  after  verdict. 

Chitty,  on  the  same  side. — A  colloquium  is  unnecessary, 
when  the  words  of  necessity  imply  that  the  convei^sation 
related  to  the  plaintiff's  situation;  Cam  v.  Osgood  (a); 
and  'a  count  for  saying  that  a  man  is  a  bankrupt,  is  good 
without  a  colloquium  of  his  trade. 

Bayley,  J. — Because,  unless  he  were  a  trader,  he  could 
not  become  bankrupt. 

Chitty. — In  the  case  of  Coles  v.  Haveland  (6),  the  words 
stated  in  the  declaration  were,  that  the  plaintiff  had  strain- 
ed  a  mare;  and  those  words  were,  without  a  colloquium ^ot 
introductory  averment,  held  actionable,  as  words  imputing 
unnatural  practices;  the  Jury  having  found  the  innuendo 
which  put  that  interpretation  upon  them. 

BoUand,  contra. — If  the  words  of  themselves  are  not  ac- 
tionable, the  innuendo  cannot  enlarge  the  meaning,  without 
introductory  matter,  by  way  of  inducement,  or  a  colloquium. 
It  is  said,  that  the  plaintiff  is  considered  an  improper  per- 
«. .  son  to  be  a  member  of  this  society.  The  same  might  be 
said  of  ine,  and  the  reason  of  that  might  be,  that  they 
never  admitted  lawyers  to  be  members  of  this  society. 

(a)  1  Lev.  280.  (b)  Cro,  Eliz.  250. 
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Campbell^  on  the  same  side. — These  words  are  not  action-        ISSiTl 
able.     But  if  they  were^  and  the  plaintiff  has  put  an  innu*    Qoldstbin 
endo,  which^  for  want  of  introductory  matter,  is  not  su^-        „^^ 
portable,  the  count  is  bad.     The  innuendo  says,  that  the 
defendants,  by  these  words,  mean  that  the  plaintiff  was  a 
swindler  and  sharper,  and  evidence  was  given  of  that ;  and 
it  being  left  to  the  Jury,  they  gave  damages  on  that  inter- 
pretation of  the  words.     Now  the  plaintiff  cannot,  after 
this,  say  that  the  words  meant  less,  nor  put  a  more  miti- 
gated construction  upon  them.    To  extend  the  meaning 
of  words,  prefatory  matter  is  necessary.     Then,  are  the 
words  actionable  in  themselves,  rejecting  the  innuendo  ? 
Must  all  men,  except  swindlers  and  sharpers,  be  of  neces- 
sity fit  and  proper  persons  to  be  members  of  this  society? 
I  say,  certainly  not. 

Abbott,  C.  J.  —  The  first  question  is,  whether  the 
matter  alleged  to  be  libellous  is  connected  with  the  intro- 
ductory matter;  if  so,  I  should  think  the  action  maintain- 
able. But  here,  I  think,  they  are  not  connected,  and  that 
the  introductory  matter  stands  quite  alone.  The  count 
states,  that  the  defendant  published  the  alleged  libel  of 
and  concerning  the  plaintiff  in  his  trade ;  and  the  libel  states 
the  plaintiff  to  be  unfit  to  belong  to  a  certain  society,  and 
the  pleader  puts  in  an  innuendo,  that  that  means  that  he 
was  a  swindler  and  sharper.  However,  that  by  no  means 
follows*  Defects,  far  short  of  that,  may  conduce  to  that 
conclusion;  and  all  this  being  entirely  disconnected  from 
the  prefatory  matter,  we  cannot  say  that  any  reflection  at 
aU  is  cast  on  the  plaintiff.  Private  regulations  may  exist 
to  exclude  certain  classes,  or  to  make  certain  qualifications 
necessary,  which  the  plaintiff  may  not  possess. 

Bayley,  J. — I  think  with  my  Lord  C.  J.,  but  a  Court  of 
error  may  decide  otherwise.  Had  it  been  averred,  that  the 
society  had  been  in  the  habit  of  publishing  the  names  of 
swindlers  and  sharpers,  and  had  that  averment  been  con- 
nected with  the  publication  of  the  plaintiff's  name  in  the 
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}W^       same  iiiBiiiier»  it  might  have  supported  the  action;  but 
here»  the  society,  from  which  he  is  reputed  to  be  eiLcluded^ 
19  not  averred  to  be  the  same  society  mentioned  in  the  in- 
ducement.   The  use  of  the  innuendo  is  to  eiLpIain  and  con- 
sect  the  meaning  with  the  prefatory  matter,  and  so  is  most 
essential.     Lord  Mansfield  says  (a),  that  the  words,  *'you 
are  guilty  of  the  death  of  Daniel  Dolley»  and  rather  than 
you  should  go  without  a  hangman,  I  will  hang  you/'  plainly 
shew,  what  species  of  death  was  meant,  and  manifestly  im- 
port a  charge  of  murder;  and  in  that  case  there  was  no 
inducement :  but  his  Lordship  adds,  to  say  that  a  man  is 
the  cause  of  another's  death,  is  widely  different,  for  a  phy- 
sician may  be  the  cause  of  a  man's  death,,  and  very  inno- 
cently so:  but  the  saying  that  the  party  is  jfui/^y,  and  that 
he  win  hang  him  if  necessary,  clearly  shews,,  in  what  sense 
the  words  were  used.     In  the  present  case,  there  may  be 
many  innocent  causes  incapacitating  the  plaintiff  from  be- 
ing a  member  of  a  particular  society. 

LiTTLEDALE,  J.,  coucurred. 

Rule  absolute  for  arresting  the  judgment. 

« 

(a)  Peake  v.  Oldham,  Cowp.  277. 
Bdng  unavoidably  absent  when      debted  for  this  note  to  the  kind- 
this  case  was  argued,  we  are  in-     ness  of  a  friend  at  the  bar. 


Feb.  \tt.        Bloxam  and  Another,  Assignees  of  Foudrinier  and 

Another,  Bankrupts,  r.  Elsee. 

(See,  iMte,  Vol.  I.  p.  558.) 

Ml  he  counsel  not  being  able  to  agree  on  a  special  case, 
the  points  raised  by  the  defendant's  counsel  came  on  to  be 
argued,  on  shewidg  cause  against  the  rule  for  a  new  trial. 

Tlndaly  S.  G.,  Marryat,  Gumeyy  and  Curwood,  shewed 
cause  (a).    It  has  been  objected,  that  this  patent  is  granted 

(a)  AH  the  points  made  on  the  only  oneof  them,  and  gave  no  opin- 
motion  for  a  new  trials  were  ar-  ion  as  to  the  others,  we  have  confin- 
f^ed,  but  as  the  Court  decided  on     ed  our  report  to  that  point  only. 
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for  a  maofainej  that  will  make  paper  of  all  widths,  fvom  one  1827. 
to  twelre  feet,  but  that  no  one  machine,  made  according  to 
the  terms  of  tiie  specification,  will  make  paper  of  more  than 
one  width.  The  patent  is  for  the  making  of  paper  in 
sheets  of  irom  one  to  forty-^e  feet  in  length,  and  from 
one  to  twelve  feet  in  width ;  and,  looking  at  the  patent  and 
the  specificaticm,  it  is  clear,  that  the  patent  is  granted  for 
the  new  mode  of  making  the  paper,  and  not  for  the  ma- 
chine; the  patent  being  not  for  a  single  machine,  but  fer 
a  mode  of  making  paper.  It  is  true,  that  the  patent  is  for 
a  midline  for  the  making  of  paper,  in  single  sheets,  from 
one  totwdve  feet  wide,  and  firom  one  to  forty-five  feet  and 
upwards  in  length.  But,  although  one  machine  will  make 
paper  of  one  width  only,  yet  you  may  haVe  it  of  any  width 
you  please,  by  having  your  machine  made  of  the  size  you 
want.  Again,  if  the  machine  were  made  for  twelve  feet  wide, 
it  was  proved  by  the  mechanists  at  the  trial,  that,  by  slight 
alterations,  which  any  man  of  skill  would  introduce,  it  might 
be  narrowed  to  the  smaller  widths :  indeed,  the  specifica- 
tion points  this  out ;  for  it  describes  a  cylinder  as  having 
grooves  at  the  ends,  which  evidently  regulate  the  width : 
dierefore,  it  plainly  appears,  that,  by  these  grooves  being 
put  nearer  together  or  further  asunder,  you  regulate  the 
width  of  the  paper. 

Scarlett,  contra* — By  the  first  patent  it  appears,  that  the 
mventor  has  represented  to  the  Crown,  "  that  he  is  in 
possession  of  a  machine  for  making  paper  in  single  sheets 
without  seam  or  joinings,  from  one  to  twelve  feet  and  up- 
wards wide,  and  from  one  to  forty-five  feet  and  upwards  in 
length,  the  method  of  making  which  machine  was  communi- 
cated to  hira  by  a  certain  foreigner,  with  whom  he  is  con- 
nected, and  that  he  conceives  the  same  will  be  of  great  pub- 
lic utility,"  &c.  The  Solicitor-General  says,  the  patent 
would  be  satisfied  if  one  machine  would  make  paper  of  only 
one  length,  and  one  width ;  so  that  when  his  client  takes 
out  a  patent  for  a  machine  to  make  paper  of  all  widths. 
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1827.  he  then  contends  that  that  is  satisfied  by  shewing  that 
you  must  have  a  separate  nuichine  for  every  width.  If 
a  man  said,  "  I  have  invented  a  mortar,  which  will  fire 
off  bomb-shells  of  firom  one  to  eighty  pounds;*'  would  he 
be  speaking  the  language  of  either  honesty  or  truth,  if  it 
turned  out,  that  you  must  have  eighty  mortars  to  answer 
the  purpose?  In  the  way  in  which  it  is  stated  in  the  pa- 
tent, it  appears  that  the  width  may  be  varied  as  much  as 
the .  length,  and  that  by  the  same  machine.  It  is  said, 
that  the  same  machine  may  be  altered  by  various  means, 
so  as  to  make  papier  of  different  widths ;  but,  with  those  al- 
terations, that  would  not  be  the  machine  mentioned  in  the 
patent  and  specifications. 

Feb.  3d.  Brougham  and  Alderson  were  stopped  by  the  Court. 

* 

Abbott,  C.  J.  — We  are  of  opinion,  that  one  of  the  ob- 
jections raised  on  the  part  of  the  defendant  is  good.  If 
there  is  a  misrepresentation  made  to  the  Crown,  the  pa- 
tent is  void;  and  what  the  representation  to  the  Crown 
was,  must  be  collected  from  the  recital.  Now,  it  is  here 
recited  in  the  letters  patent,  that  the  invention  is  for  pro- 
ducing a  certain  effect  with  o»e  machine,  and  that  that  one 
machine  will  make  paper  of  all  widths  from  one  to  twelve 
feet.  The  evidence  shews,  that  no  one  machine  will  pro- 
duce this  effect,  at  least,  I  think  such  is  the  evidence ;  and 
at  all  events,  we  think,  there  must  be  a  new  trial,  to  have 
this  point  laid  before  the  Jury.  If  this  fact  isso^  the  ob- 
jection is  fatal  to  the  original  grant ;  and  we  are  of  opin- 
ion, that  it  cannot  be  cured  either  by  the  act  of  parlia- 
ment, or  the  specifications. 

Rule  absolute  for  a  new  trial. 
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Sittings  at  Westminster,  in  Easter  Term^  1825. 


BEFORE  MR.  JUSTICE  BAYLET^ 


( Who  tat  for  the  Lord  Chief  Justice.) 


1825. 
Waldo  v,  Martin.  '^^  v  -^ 

May  5th. 

C'OVENANT.  This  action  was  brought  on  a  deed,  if  a  covemnt 
by  which  the  defendant  covenanted  to  account  to  the  Sia^if3iepi2i. 
plaintiff  for  a  moiety  of  the  profits  of  the  office  of  bag-  ^^J"^^ 
bearer  of  the  Pipe-office  of  the  Exchequer.  This  office  to  be  appointed 
had  been  held  by  the  plaintiff,  but  he,  on  the  making  of  will  pay  the' 
this  bargain,  resigned  it,  and  procured  the  situation  for  the  ^^emoiun^ 
defendant.     There  were  several  special  pleas;   and  on  menu;  and  this 

'^  be  without  the  . 

the  pleadings  three  questions  were  raised — Firsts  whether  knowledge  of 

this  was  an  office  touching  the  administration  of  justice,  haa^hTri^t  of 

and  therefore  not  legally  saleable.     Secondly,  whether  it  ^'^'^^^jf* 

was  an  office  touching  the  receipt  of  the  public  revenue,  'uch  a  fraud  on 

him  as  will  avoid 
the  covenant, 
whether  the  office  is  one  lawfully  saleable  or  not. 

VOL.  II.  B 
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and  therefore  not  saleable  (a).     Thirdly,  whether  «this  bar- 
gain was  made  without  the  knowledge  of  Mr.  Farrer  who  had 


(a)  By  the  stat.  6  &  6  Edw.  6,  c. 
16,  it  is  enacted,— §  2. '  That  if  any 
person  or  persons  at  any  time 
hereafter  barguin  or  sell  any 
office  or  offices,  or  deputation  of 
any  office  or  offices,  or  any  part 
or  parcel  of  any  of  them,  or  re- 
ceive, have  or  take  any  money, 
fee,  reward,  or  any  other  profit 
directly  or  indirectly,  or  take  any 
promise,  agreement,  covenant, 
bond,  or  any  assurance  to  re- 
ceive or  have  any  money,  fee, 
reward  or  other  profit,  directly 
or  indirectly,  for  any  office  or 
offices,  or  for  the  deputation  of 
any  office  or  offices  or  any  part 
of  any  of  them;  or  to  the  intent 
that  any  person  should  have, 
exercise  or  enjoy  any  office 
or  offices,  or  the  deputation 
of  any  office  or  offices  or  any 
part  of  any  of  them;  which 
office  or  offices,  or  any  part 
or  parcel  of  them,  shall  in  any 
wise  touch  or  concern  the  ad- 
mimstration  or  execution  of 
justice,  or  the  receipt,  control- 
ment  or  pa3rment  of  any  of  the 
king's  highness  treasure,  money, 
rent,  revenue,  account,  aulnage, 
auditorship  or  surveying  of  any 
of  the  king's  majesty's  honours, 
castles,  manors,  lands,  tenements, 
woods  or  hereditaments;  or  any 
of  the  king's  majesty's  customs, 
or  any  other  administration  or 
necessary  attendance  to  be  had, 
done  or  executed  in  any  of  the 
king's  majesty's  custom-house 
or  houses;  or  the  keeping  of  any 
of  the  king's  majesty's  towns,  cas- 
tles or  fortresses,  being  used,  oc- 
cupied or  appointed  for  a  place  of 


strength  and  defence;  or  which 
shall  concern  or  touch  any  clerk- 
slup  to  be  occupied  in  any  man- 
ner of  court  of  record,  wherein 
justice  is  to  be  ministered;  that 
then  all  and  every  such  person 
and  persons  that  shall  so  bar- 
gain or  sell  any  of  the  said  office 
or  offices,  deputation  or  depu- 
tations, or  that  shall  take  any 
money,  fee,  reward  or  profit,  for 
any  of  the  said  office  or  offices, 
deputation  or  deputations  of  any 
of  the  said  offices,  or  any  part 
of  any  of  them,  or  that  shall 
take  any  promise,  covenant, 
bond  or  assurance  for  any  mo- 
ney, reward  or  profit,  to  be  giv- 
en for  any  of  the  said  office  or 
offices,  deputation  or  deputa- 
tions of  any  of  the  said  office  or 
offices,  or  any  part  of  any  of 
them,  shall  not  only  lose  and  for- 
feit all  his  and  their  right,  in- 
terest and  estate  which  such 
person  or  persons  shall  then 
have,  of,  in  or  to  any  of  the  ssud 
office  or  offices,  deputation  or 
deputations,  or  any  part  of  any  of 
them,  or  of,  in  or  to  the  gift  or 
nomination  of  any  of  the  said 
office  or  offices,  deputation  or 
deputations,  for  the  wluch  of- 
fice or  offices,  or  for  the  depu- 
tation or  deputations  of  which 
office  or  offices,  or  for  any  part 
of  any  of  them,  any  such  per- 
son or  persons  shall  so  make 
any  bargain  or  sale,  or  take  or 
receive  any  sum  of  money,  fee, 
reward  or  profit,  or  any  promise, 
covenant  or  assurance  to  have 
or  receive  any  fee,  reward,  mo- 
ney or  profit:  but  alto  that  all 
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the  right  of  appointing  to  this  office,  and  therefore  was  so 
much  in  fraud  of  Mr.  Farrer,  ai  to  make  the  bargain  void* 


and  every  such  person  or  per- 
sons, that  shall  give  or  pay  any 
sum  of  money,  reward,  or  fee, 
or  shall  make  any  promise, 
agreement,  bond  or  assurance  for 
any  of  the  sud  offices,  or  for  the 
deputation  or  deputations  of  any 
of  the  sud  office  or  offices,  or 
any  part  of  any  of  them,  shall 
immediately  by  and  upon  the 
same  fee,  money  or  reward  giv- 
en or  p^d,  or  upon  any  such 
promise,  covenant,  bond  or 
agreement  had  or  made  for  any 
fee,  sum  of  money  or  reward  to 
be  paid  as  is  aforessdd,  be  ad- 
judged a  disabled  person  in  the 
law,  to  all  intents  and  purposes, 
to  have,  occupy  or  enjoy  the 
said  office  or  offices,  deputation 
or  deputations,  or  any  part  of 
any  of  them,  for  the  which  such 
person  or  persons  shall  so  give 
or  pay  any  sum  of  money,  fee  or 
reward,  or  make  any  promise, 
covenant,  bond  or  other  assur- 
ance, to  ^ve  or  pay  any  sum  of 
money,   fee  or  reward.* 

And  by  §  3,  it  is  enacted.  That 
an  and  every  such  bargsdns,  sales, 
promises,  bonds,  agreements, 
covenants  and  assurances  as  be 
before  specified,  shall  be  void, 
to  and  against  him  and  them 
by  whom  any  such  bargain,  sale, 
bond,  promise,  covenant  or  as- 
surance shall  be  had  or  made.' 

Bat  as  to  government  offices  and 
offices  in  the  gift  of  the  East 
Iq&i  Company,  this  statute  is 
much  extended  by  the  stat  49  Geo. 
3,  cl26,  vdiich  enacts,— §  1.  'That 
'the  said  act  and  all  the  provi- 

b2 


tiont  tlierein  contained,  shall  ex- 
tend and  be  construed  to  extend 
to  ScoUand  and  Ireland,  and  to 
all  offices  in  the  ^fC  of  the 
crown,  or  of  any  office  appoint- 
ed by  the  crown,  and  all  com- 
missions, civil,  naval  or  military, 
and  to  all  places  and  employ- 
ments, and  to  all  deputations  to 
any  such  offices,  commissions, 
places,  or  employments  in  the 
respective  departments  or  of- 
fices, or  under  the  appointment 
or  superintendance  and  control 
of  the  lord  high  treasurer  or 
commissioners  of  the  treasury, 
the  secretary  of  state,  the  lords 
commissioners  for  executing  the 
office  of  lord  high  admiral,  the 
master  general  and  principal  of- 
ficers of  his  majesty's  ordnance, 
the  commander  in  chief,  the  se- 
cretary at  war,  the  paymaster 
general  of  his  majesty's  forces, 
the  conm[iissioners  for  the  affairs 
of  India,  the  commissioners  of 
the  excise,  the  treasurer  of  the 
navy,  the  comnussioners  of  the 
navy,  the  commissioners  for  vic- 
tualling, the  commissioners  of 
transports,  the  commissary-ge- 
neral, the  storekeeper-general, 
and  also  the  principal  officers 
of  any  other  public  department 
or  office  of  his  majesty's  govern- 
ment in  any  part  of  the  united 
kingdom,  or  in  any  of  his  ma- 
jesty's dominions,  colonies,  or 
plantations  which  now  belong 
or  may  hereaft^  belong  to  his 
majesty,  and  also  to  all  offices, 
commissions,  places  and  employ- 
ments belon^^ng  to  or  under  the 
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Evidence  was  given  to  shew  clearly,  that  the  office  was 
not  one  touching  the  administration  of  justice;  but,  on  the 
second  point,  it  was  proved  that  the  officers  of  the  Pipe- 
office  receive  certain  arrears  of  taxes  from  the  sheriffs  of 
the  different  counties  at  the  Pipe-offi<ie  in  Somerset  HousCj 
which  money  so  received,  it  is  the  duty  of  the  bag-bearex 
to  carry  to  the  Receipt  of  the  Exchequer  at  Westmin- 
ster. On  the  third  point,  Mr.  Farrer  was  called:  he  stated 
that  he  was  first  secondary  in  the  Pipe-office ;  and  that,  a£ 


*  appointment  or  control  of  the 
'  united  company  of  merchants  of 

*  England  trading  to  the  East  In- 
'  dies,  in  as  full  and  ample  a  man- 

*  ner  as  if  the  provisions  of  the 

*  said  act  were  repeated  as  to  all 
'  such  offices,  commissions, places, 
'  and   employments,   and   made 

*  part  of  this  act;  and  the  said 
'  act  and  this  act,  and  all  the 
'  clauses  and  provisions  therein 
'  respectively  contidned,  shall  be 
'  construed  as  one  act,  as  if  the 

*  same  had  been  herein  repeated 

*  and  re-enacted.' 

And  by  the  latter  sections  of 
this  act,  all  persons  concerned  in 
transactions  of  this  sort,  as  buy- 
ers, sellers,  agents,  &c.  are  to  be 
deemed  guilty  of  a  misdemeanor ; 
but  there  is  a  proviso  that  this  act 
is  not  to  extend  to  sales  of  com- 
missions and  appointments  in  the 
band   of   gentlemen  pensioners, 
or  the  yeomen  of  the  guards,  or 
in  the  marshalsea,  or  the  palace 
court,  or  to  commissions  in  his 
mcjesty's  forces  according  to  re- 
gulations.   And  it  is  provided  by 
§  10,  that  'nothing  in  this  act  con- 
'tained  shall  extend  or  be  con- 
'  strued  to  extend  to  prevent  or 
'  make  void  any  deputation  to  any 
*  office,  in  any  case  in  which  it  is 


lawful  to  appoint  a  deputy,  oi 

any  agreement,  contract,  bond, 

or  assurance  lawfully  made  ii 

respect  of  any  allowance,  salary 

or  pa3^ent  made  or  agreed  t( 

be  made  by  or  to  such  principa 

or  deputy  respectively,  out  of  th< 

fees  or  profits  of  such  office/ 

And  by  §  11.  'That  nothing  ii 

the  said  act  or  in  this  2ct  contain 

ed  shall  extend  to  any  annual  re 

servation,   charge,  or  paymen 

made  or  required  to  be  made  ou 

of  the  fees,  perquisites,  or  profit 

of  any  office  to  any  person  wh< 

shall  have  held  such  office,  in  an 

commission  or  appointment  o 

any  person  succeeding  to  sue! 

office,  or  to  any  agreement,  con 

tract,  bond,  or  other  assuranc 

made  for  securing  such  reserva 

tion,  charge,  or  payment:  pre 

vided  always,  that  the  amount  o 

such  reservation,  charge,  or  pa} 

ment,    and    the    circumstance 

and  reasons  under   which   th 

same  shall  have  been  permittee 

shall  be  stated  in  the  commii 

sion,  patent,  warrant,  or  instn 

ment  of  appointment  of  the  pei 

son  so  succeeding  to  and  hole 

ing  such  office,  and  paying  c 

securing  such  money  as  afon 

sud,'  « 
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such^  he  had  the  right  of  appointing  the  bag-bearer;  and 
that,  on  the  resignation  of  the  plaintiff,  he  appointed  the 
defendant,  at  the  solicitation  of  the  plaintiff;  but  that  he 
knew  nothing  of  this  bargain  relative  to  the  profits ;  and  that 
he  highly  disapproved  of  it,  on  discovering  that  it  had 
taken  place.  Mr.  Farrer,  however,  stated  that  he  had 
known  the  Pipe-office  for  eighty  years,  having  been  ap- 
pointed to  a  situation  in  it  in  the  year  1745,  and  that  he 
had  known  this  office  of  bag-bearer  sold  more  than  once. 
It  was  an  office  held  for  life. 


1825. 

Waldo 

Mabtin 


Bayley,  J. — It  is  proved  that  Mr.  Farrer  did  not  know 
of  this  bargain,  and  th^re  is  therefore  no  doubt  that  the 
defendant  was  appointed  by  a  fraud  on  Mr.  Farrer. 

Denman. — But  if  this  is  an  office  legally  saleable,  I 
submit,  that  Mr.  Farrer*s  knowledge  of  the  bargain  is  im- 
material. 

Bayley,  J. — I  think  not. 


The  learned  Judge  directed  a 


Nonsuit. 


Denman  and  Brougfuim,  for  the  plaintiff. 
Scarlett  and  Chitty,  for  the  defendant. 

[Attornies— TF.  Hohei^U  and  Hurd  jr  Johnson.'] 


BEFORE  ABBOTT,  C.  J.,  BAYLEY^  HOLROYD,  &  LITTLEDALE,  JJ. 

In  Bank. 


Denman  moved  for  a  rule  nm,  for  a  new  trial,  and  ar*      Jwm  7th. 
gaei,  that  this  was  an  office  legally  saleable,  and  cited 
Sparrow  v.  Reynold,  26  Car.  2,  in  C.  B.  Bac.  Abr.  tit. 
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Officer,  (F);  GodboU's  case,  6  Leon.  33;  andBlankardy. 
Gakfy,  4  Mod.  923  (6). 


(jb)  In  the  case  of  Sparrow  v. 
Reynold,  it  was  said,  that  a  seat 
in  the  nx  clerks  office  is  a  sale- 
able office,  as  being  ministerial 
only.  But  that  one  judge  thought 
the  sale  bad  at  common  law,  as 
agunst  public  policy.  In  God- 
bolt's  case,  the  sale  of  the  office 
of  bailiff  of  a  hundred,  was  held 
not  to  be  within  the  statute. 
Blankard  v.  Galdy,  was  the  case 
of  a  provost  marshal  of  Jamaica, 
but  the  court  did  not  decide  whe- 
ther his  was  an  office  touching  the 
administration  of  justice,  the  case 
bang  decided  on  the  ground  that 
the  Stat,  of  Edw.  6,  did  not  extend 
to  the  colonies. 

In  Dr.  Trevor's  case,  it  was  re- 
solved by  the  judges,  on  a  reference 
to  them  by  the  Lord  Chancellor, 
that  the  offices  of  chancellor,  re- 
gistrar, and  commissary  in  Ecclesi- 
astical Courts,  are  within  the  stat. 
6  Edw.  6,  because  they  '  concern 

*  matters  about  matrimony,  and 
**  legitimation,  which  touch  the  in- 
'  heritance  of  the  subjects,  and 

*  about  matters  of  legacy  for  chat- 
'  tels  real  and  personal ;  and  in 
'  that  respect  are  Courts  of  Jus- 

*  tice ;  and  therefore  the  offices  in 
'  these  courts  are  within  the  stat.' 
Cro.  Jac.  269;  &  12  Co.  78,  S.  C. 

On  the  question,  what  amounts 
to  a  sale. — In  the  case  of  CnHi- 
ford  V.  Dr,  Pardonell,  2  Salk.  466, 
it  was  held,  that  a  bond  by  a  de- 
puty to  pay  half  the  profits  of 
Us  office  to  his  principal,  was  not 
within  the  statute;  as  that  was  in 
effect  giving  the  deputy  the  other 


half  as  a  salary  for  his  services. 
And  in  Godolphin  v.  Tudor,  2 
Salk.  468,  and  6  Mod.  Rep.  234, 
(but  which  is  best  reported  from 
a  MS.  of  C.  J.  Wllles,  in  Willes, 
Rep.  by  Dumford,  575,  n.)  it  was 
held,  after  three  arguments,  that 
if  an  offico"  has  certain  anntuil 
profits,  a  deputation  of  his  office, 
reserving  any  snm  not  exceeding 
the  amount  of  the  certain  profits^ 
is  not  contrary  to  the  statute.  So, 
if  the  profits  he  uncertain,  and 
the  deputy  be  to  pay  so  much  out 
of  the  profits.  But  if  the  office  con- 
sist  of  uncertain  profits,  and  the  de- 
puty be  to  pay  a  sum  certain  annual- 
ly, this  mil  be  a  sale  within  the  sta- 
tute. And  the  case  is  not  altered 
by  the  office  answering  more  in 
contingent  profit,  than  the  money 
stipulated  to  be  paid. 

In  Muggins  v.  Bainbridge, 
Willes,  241,  it  wns  held,  that  a 
bargain,  that  the  plaintiff  should 
surrender  the  office  to  the  king, 
to  the  intent  that  the  plaintiff 
should  prociu-e  it  for  the  defend- 
ant, is  void  within  the  statute. 
And  in  Layng  v.  Paine,  Wllles, 
571,  a  bond  to  resign,  whenever 
the  person  appointing  chose,  was 
held  void. 

As  to  agreements  for  the  sale 
of  such  offices  which  are  not  \^^thin 
the  statutes,  being  void  as  against 
public  policy;  see  Parsons  v. 
Thomson,  1  H.  B.  322.  Gar- 
forth  V.  Fearon,  1  H.  B.  32/.  and 
Hancington  v.  Ducliatel,  1  Br,  Clw 
Ca.  124. 
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Abbott,  C,  J. — Supposing  that  this  is  a  saleable  office, 
and  that  it  was  procured  by  purchase,  Mr.  Farrer  not 
knowing  of  the  bargain,  is  not  that  such  a  fraud  on  him 
as  will  avoid  the  bargain? 

Dewnan  then  went  on  certain  affidavits,  which  tended  to 
shew  that  Mr.  Farrer  was  mistaken,  and  that  he  really  did 
know  of  the  bargain,  but  had  forgotten  it :  however,  that 
was  not  at  all  clearly  shewn. 

Abbott,  C.  J. — I  think  that  there  should  be  no  new 
trial  in  this  case,  for  without  considering  whether  the  of- 
fice touches  the  administration  of  justice  or  the  public 
revenue,  this  agreement  being  entered  into  without  the 
knowledge  of  Mr.  Farrer,  is  such  a  fraud  on  him  as  will 
make  that  agreement  void,  and  unavailable  in  point  of  law; 
as  when  Mr.  Farrer  appointed  to  the  office,  he  consider- 
ed that  the  appointee  was  to  have  the  profits ;  and  by  this 
agreement,  that  is  not  to  be  so ;  and  by  those  means  he  is 
made  to  appoint  to  the  office  for  the  profit  of  a  person 
whom  he  does  not  intend.  I  think,  therefore,  the  nonsuit 
was  right* 

HoLROYD,  J. — I  think  the  circumstances  attending  this 
bargain  are  such  as  to  make  it  unavailable,  on  the  ground 
diat  it  was  in  fraud  of  Mr.  Farrer. 


1825. 

Waldo 

Martin. 


L1TTLEDM.E,  J. — Concurred. 


Rule  refused. 


CASES  AT  NISI  PRIUS. 


Sittings  in  London,  after  Easter  Term,  1825. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Jfoy  iBth.  BaROUGH  V.  WhITE. 

The  decUra-  ASSUMPSIT  on  the  joint  and  several  promissory  note 
erToite* of  r'  ^^  *®  defendant  and  his  brother,  dated  September  20, 
ptominory  note  1823,  and  payable  on  demand  to  a  person  named  Amet, 

payible  on  de- 
mand, made       who  had  indorsed  it  to  the  plaintiff.     The  formal  proofs 

tibe  hoUer]^  we    ha^^g  been  adduced  for  the  plaintiff — 

not  evidence  for 
the  defendant 

in  an  action  by  Cross,  Serjt.  and  Jfchholdy  for  the  defendant,  wished  to 
holder,  unless  give  in  evidence  a  conversation  of  Arnet,  which  6ccurred 
b«n  preMntcd    **  *^®  ^™^  when  he  was  the  holder  of  the  note,  impeach- 

for  payment  be-   \j;ia  its  consideration, 
fore  such  decia-       ^ 
rationt  were 

Scarlet f  for  the  plaintiff,  objected,  that  the  declarations 
of  Amet  were  not  evidence,  because  the  only  case  in  which 
the  declaration  of  the  holder  of  the  bill  is  evidence,  is  when 
such  bill  is  indorsed  after  it  is  over-due. 

Cross,  Serjt.,  and  j4rchbold, — This  being  a  note  payable 
on  demand,  it  is  in  the  same  situation,  and  is  governed  by 
the  same  rules  as  a  bill  over-due.  And  they  cited  Breton 
V.Davis,  ST.  R.  80. 

Abbott,  C.  J. — Can  you  shew  a  demand  of  payment  be- 
fore this  conversation  with  Arnet?  as  that  would  place  this 
note  in  the  situation  of  a  bill  over-due. 

Cross,  Serjt. — My  Lord,  I  cannot:  but  I  am  in  a  condi- 
tion to  shew  that  the  note  was  in  the  possession  of  Amet, 
at  the  time  of  the  conversation. 
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Scarlett. — Ka  man  takes  a  bill  over-due,  he  sees  that  it 
is  so;  but  with  a  note  like  this,  the  defendant  would  have 
all  the  same  advantage  on  the  day  after  it  was  signed,  that 
he  would  a  year  afterwards. 

Abbott,  C.  J. — ^I  am  of  opinion  that  the  evidence  offer- 
ed is  not  admissible. 

Verdict  for  the  plaintiff. 

« 
Scarlett  and  Brougham^  for  the  plaintiff. 

Cross^  Serjt.,  and  Archbold,  for  the  defendant. 
[Attornies — Smilk  j-  S,  and  Lever.'] 
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In  the  ensuing  Term,  Cross,  Serjt.,  moved  for  a  rule 
nisi,  to  set  aside  the  verdict,  on  the  ground  that  the  de- 
clarations of  Amet  were  improperly  rejected  at  the  trial; 
and  he  cited  the  case  of  Pacock  v.  Billing,  ante,  230,  but 
the  Court'  refused  the  rule. — Abbott,  C.  J.  observing, 
that  the  Court  considered  that  the  observations  of  the 
Court  of  Common  Pleas  as  to  the  declarations  of  the  hold- 
er of  a  bill,  were,  to  a  certain  extent,  extra-judicial,  as  that 
point  was  not  at  all  brought  into  question  in  that  case. 


The  case  of  Taylor  v.  Mather, 
3T.  R.  83,  n.  was  an  action  by 
the  indorsee  of  a  note  against  the 
maker.  It  was  indorsed  after  it 
was  due,  and  there  was  evidence 
^en  that  the  note  had  been  orig- 
inally obtained  by  fraud.  Bullet; 
J.  said,  it  never  has  been  deter- 
mined that  a  bill  or  note  is  not 
negotiable  after  it  is  due,  but  if 
there  are  any  circumstances  of 
fraud  in  the  transaction,  and  it  is 
indorsed  to  the  plaintiff  after  it 
is  due,  I  have  always  left  it  to 
the  jury,  on  the  slightest  circum- 


stances to  presume  that  the  in- 
dorser  was  acquunted  with  the 
fraud;  and  the  rest  of  the  court 
concurred  in  this  opinion. 

In  Brown  v.  Davies,  3  T.  R.  80, 
Ashurst,  J.  held,  that  the  circumi- 
stance  of  a  bill  or  note  being  over- 
due is  alone  such  a  suspicious  dr- 
cumstance,  as  to  make  it  incum- 
bent on  one  to  satisfy  himself 
that  it  is  good;  and  Bvller,  J. 
held,  that  if  a  note  were  over- 
due (though  his  Lordship  would 
not  say  that  it  was  not  by  law  ne- 
gotiable), that  gave  rise  to  suspi- 
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cbn;  but  generally^  vHien  a  note 
was  due^  the  party  receiving  it, 
took  it  on  the  credit  of  the  person 
he  received  it  from.  Lord  Ken^ 
yam,  C.  J.  agreed  to  this,  if  the 
note  appeared  on  the  hce  of  it  to 
have  been  dishonoured,  or  if  know- 
ledge could  be  brought  home  to 
the  indorser  that  it  had  been  so; 
but  his  Lordslup  added,  *'  I  should 
think  otherwise  if  notice  cannot 


be  fixed  <m  the  party;  at  least  I 
am  not  prepared  to  go  that  length 
at  present." 

And  Mr.  Justice  Bayley,  in  his 
work  on  Bills  of  Exchange,  (page 
1 18),  lays  down,  that  **  a  man  who 
*'  takes  a  bill  afterit  is  due,  takes 
it  subject  to  all  the  objecUons 
and  equities  to  which  it  was 
"  liable  in  the  hands  of  the  per- 
*'  son  from  whom  he  takes  it." 


<i 


(i 


Acfjoumed  Sittings  at  Westminster ,  after  Easter 

Term,  1825. 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Moff  tUL 


Rex  v.  Wiblin. 


^tUt^^-Mrt  Scire  facias.  The  writ  of  scire  facias  stated  that  the 

Jadoi  OD  a  lor-     ,    «      -  ,  ^ 

feiced  recognis-  defendant  had  before  a  magistrate  entered  into  a  recog* 
pn^dingk  ^      nlzance  in  the  sum  of  20/.  to  keep  the  peace  for  one  year 

towards  all  his  majesty's  subjects :  it  then  suggested  that 
he  had  since  that  time,  and  within  the  year,  assaulted  John 
Tomlins  and  Susannah  Tomlins;  and  the  sheriff  was  com- 
manded to  make  it  known  to  the  defendant  that  he  might 
shew  why  the  said  sum  should  not  be  levied  on  him. 

Plea,  that  the  defendant  ought  not  to  have  the  sum 
levied  on  him,  because  he  was  not  guilty  of  those  assaults 
on  which  issue  was  joined. 

Evidence  was  adduced  to  shew  that  he  had  committed 
those  assaults. 

Verdict  for  the  crown. 


EASTER  TERM,  6  GEO.  IV. 
Gumey  and  Steer  for  the  crown. 
The  defendant  in  person. 

[Attomies — Hartner  and  In  person.'] 
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When  a  person  has  entered  in- 
to a  recognizance  to  keep  the 
peace,  wliich  becomes  forfeited 
by  his  commitdng  any  breach  of 
the  peace;  if  it  was  acknowledged 
at  the  sessions,  or  before  a  magis- 
trate, a  writ  of  certiorari  must  be  ob- 
tained to  remove  it  into  the  crown- 
office.  This  writ  is  obtained  on 
laying  an  affidavit  of  the  circum- 
stances before  a  judge  at  cham- 
bers, who  will  grant  a  fiat  for  the 
writ  to  issue ;  when  the  writ  has 
been  served,  and  the  recognizance 
is  returned,  a  writ  of  scire  faci- 
ei is  sued  out  at  the  crown-office, 
stating  the  recognizance,  and  sug- 
gesting the  breach  of  it.  This 
is  deHvered  to  the  sheriff  of  the^ 
county  in  which  the  defendant  re- 
sides, and  he  gives  notice  of  it  to 
the  defendant,  who  must  enter  an 
appearance  in  the  crown  office, 
ttd  plead  any  matter  in  defence ; 


and  on  this  issue  is  joined,^  and 
that  issue  tried  in  the  same  way 
as  any  other  issue  joined  in  the 
crown-office,  except  that  no  pro- 
clamation is  made  at  the  trials 
therebeing  no  crime  to  be  tried.  If 
the  jury  find  that  the  recognizance 
has  been  forfeited,  they  find  a 
verdict  for  the  crown,  and  judg- 
ment is  entered  up,  and  t^Ji.fa. 
or  ca.  sa,  issued  out  of  the  crown- 
office  for  the  amount  of  the  recog- 
nizance; but  if  to  those  writs  there 
be  a  return  of  nihil  or  non  est,  or 
if  the  prosecutor  takes  no  steps 
on  the  judgment  so  signed,  the  re- 
cognizance is  estreated  into  the 
Exchequer  by  the  master  of  the 
crown-office,  in  the  same  way  as 
a  recognizance  forfeited  by  the 
non-appearance  of  a  party  to  re- 
ceive judgment;  and  process  on 
it  issues  from  the  Exchequer. 


Adjourned  Sittings  in  London  after  Easter 

Term,  1825. 


DowNE  V.  Halling  and  Others.  -Way  28/*. 

iuONEY  had  and  received.     This  action  was  brought      ThepiaindflT 
to  recover  the  value  of  a  cheeky  dated  the  16th  of  Novem-  ched^fivraays 

after  it  bore 
^afte,  which  was  taken  by  the  defendants  for  value,  but  under  such  circumstances  as  ought  to 
Wve  exdted  their  suspicion,  held,  that  the  plaintiff  may  maintain  an  action  for  money  had  and 
mcrred  against  them  for  the  amount  of  it,  though  he  gives  no  evidence  of  how  he  lost  it,  or  of  how  it 
ff9i  mt  ^  He  paeteseion. 

Whcdier  such  evidence  would  have  been  necessary,  if  the  check  had  been  received  by  the  defend- 
ams  OB  Che  day  it  bore  date. — Quare. 
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ber,  1824,  for  50/.  drawn  on  Sir  P.  Pole  &  Co.,  payable  to 
the  plaintiff,  or  bearer. 

It  was  stated  and  proved,  that  the  plaintiff  had  received 
this  check  from  his  brother,  Mr.  Edward  Downe ;  and  it 
was  opened  that  it  had  either  been  lost  by,  or  stolen  from 
the  possession  of,  the  plaintiff  *s  wife,  at  a  shop  in  the  Royal 
Arcade  (but  of  the  loss  no  evidence  was  given) ;  and  it  was 
proved  by  the  admissionof  oneof  the  defendants,  and  by  the 
evidence  for  the  defence,  that  the  defendants  were  linen  dra- 
pers, carrying  on  extensive  business  in  Cockspur-street,Lon- 
don,  and  that,  on  the  evening  of  the  22d  of  November,  1824, 
they  received  this  check  in  payment  for  two  shawls,  of  the 
price  of  6/.  6^.,  and  that  they  gave  43/.  14s.  cash  in  change. 
They  received  it  from  a  woman,  who  gave  her  address  as 
"  Mrs,  Jones,  Leader-street,  Brompton;"  but  they  did 
not  know  her.    This  person  stated  that  she  could  not 
write  well ;  and  the  defendant's  shopman  wrote  that  ad- 
dress on  the  back  of  the  check.     It  further  appeared,  that 
this  person  came  alone  to  the  shop,  and  not  in  a  carriage, 
but  that  her  appearance  was  respectable ;  and  that  on  the 
check  being  shewn  to  one  of  the  defendants,  for  the  pur- 
pose of  examining  whether  it  was  forged,  he  said,  they 
might  take  it  and  give  the  change.     It  was  also  proved, 
that  on  one  of  the  defendants  being  asked  whether  they 
were  in  the  habit  of  receiving  checks  of  strangers,  he 
said  that  they  never  did  so,  unless  it  was  of  a  person  who 
came  in  a  carriage,  or  who  appeared  to  be  highly  respect- 
able, or  who  laid  out  a  great  part  of  the  amount  in  goods ; 
and  it  was  also  proved,  that,  on  the  morning  after  the  de- 
fendants received  the  check,  they  sent  a  person  with  it  to 
Sir  P.  Pole  &  Co.'s  bank,  and  got  a  50/.  note  for  it,  which 
note  they  paid  into  their  own  banker's  hands,  instead  of 
paying  the  check  into  their  banker's  hands,  and  letting 
them  get  cash  for  it,  as  was  their  custom,  and  as  they  did 
with  several  other  checks  on  the  same  day ;  and  their  own 
banker's  counting-house  being  rather  nearer  to  the  defend- 
ant's house  of  business  than  that  of  Sir  P.  Pole  &  Co. 


EASTER  TERM,  6  GEO.  IV. 

Under  these  circumstances  it  was  contended/  on  the  au- 
thority of  the  case  of  GUIy,  Cubitts,  trnte,  vol.  I.  p.  163, 
487,  that  the  defendants  had  used  so  Httle  caution  in  the 
taking  of  this  check,  and  that  the  fact  of  its  being  so 
many  days  after  date,  coupled  with  the  other  circum- 
stances of  the  case,  ought  to  have  excited  such  a  suspicion 
in  their  minds,  as  to  have  caused  them  either  to  refuse  to 
take  the  check,  or  to  do  so  at  their  own  risk. 
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JOenman,  for  the  defendants,  argued,  that  the  action  was 
not  maintainable,  as  the  very  foundation  of  it  was  the  check 
having  been  stolen  or  lost:  now,  there  was  ho  evidence 
of  either;  and,  for  aught  that  appeared,  the  plaintiff  might 
himself  have  paid  it  away  for  value. 

Scarlett. — My  answer  to  this  is,  that  we  prove  the  check 
to  be  ours,  and  call  on  the  defendants  to  shew  how  they 
got  it. 

Denman. — It  is  payable  to  bearer. 

Abbott,  C.  J. — I  do  not  think  I  ought  to  nonsuit. 


D^/tmon  •  then  addressed  the  jury,  and  argued,  that 
checks  were  often  in  circulation  for  a  considerable  number 
of  days ;  and  this  being  payable  to  bearer,  it  carried  its 
own  authority  with  it,  unless  there  were  some  circumstances 
to  take  it  out  of  the  general  rule :  and  the  question  for 
them  was,  whether  the  defendants  had  given  value  for  the 
check,  and  had  acted  bond^e;  andasto  the  supposed  neg- 
ligence of  the  defendants,  they  could  at  most  have  only  used 
this  additional  caution,  that  if  it  had  not  been  paid  to  them 
at  the  banking-house,  (which  it  was),  they  might  have  sent 
to  Sir  P.  Pole*s  banking-house  to  know  if  it  was  a  good 
check,  and  would  be  paid:  and  that  would  have  made  no 
difference,  as  they  would  have  been  told  that  it  was  good. 
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Abbott^  C.  J.,  in  summing  up  the  evidence  to  the  jury, 
said.  The  plaintiff,  who  was  owner  of  this  check,  alleges,  that 
the  defendants  have  received  the  money  on  it,havingtaken 
the  check  under  such  circumstances  as  might  fairly  ex- 
cite suspicion  in  their  minds;  and  if  you  are  of  opinion  in 
point  of  fact  that  the  defendants  did  take  this  check,  un- 
der such  circumstances  as  might  fiedrly  excite  their  suspicion, 
I  am  of  opinion,  in  point  of  law,  that  the  plaintiff  is  entided 
to  your  verdict.    I  had  the  honour  to  lay  that  down  in  a 
case  (Oill  v.  Cubitts)  tried  in  this  place,  which  has  since 
received  the  sanction  of  the  other  judges.  *  The  defend- 
ants took  this  check  on  the  evening  of  the  2^d  of  Novem- 
ber; and  there  is  no  mark  upon  it  except  the  address  of 
Mrs.  Jones.     You  are  to  say,  whether  they  used  due  cau- 
tion:— they  take  it  of  a  woman  they  don't  know,  and  who 
cannot  write,  or  who  can  write  but  badly,  and  they  take  it 
for  a  small  quantity  of  goods.     The  check  is  not  drawn 
by  her,  nor  is  it  even  payable  to  a  female :  and  you  have 
it  also  in  proof  that  the  defendants  send  it  next  morning  to 
the  bankers  on  whom  it  is  drawn,  and  not  to  their  own 
bankers,  as  was  their  habit,  but  that  they  pay  the  pro- 
ceeds into  the  hands  of  their  own  banker.     The  case 
has  been  very  properly  stated  to  be  one  where  there  is  no 
imputation  of  the  slightest  fraud  or  collusion  on  the  part  of 
the  defendants ;  but  it  is  charged  that  they  did  not  use  due 
and  proper  caution:  if  so,  the  plaintiff  is  entitled  to  a  ver- 
dict ;  but  if  you  think  that  the  defendants  took  this  check 
in  the  fair  course  of  trade,  using  as  much  caution  as  per- 
sons in  the  fair  and  ordinary  course  of  business  ought  to 
do,  you  ought  to  find  a  verdict  for  the  defendants. 


Verdict  for  the  plaintiff — Damages  50/. 


Scarlett  and  F.  Pollock^  for  the  plaintiff. 

Denman,  for  the  defendants. 

[Attornies Loddingtan  8r  Hall  and  Amory  Sf  Coles,'] 
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BEFORE  ABBOTT,  C.  J.»  BATLEY,  HOLROYD|  &  LITTLBDALE|  J  J. 

In  Bank. 

Denman  now  moved  for  a  new  trial  on  two  grounds. 
1st,  That  the  plaintiff  ought  to  have  been  nonsuited,  be- 
cause no  eyidence  was  given  of  the  manner  in  which  the 
check  got  out  of  his  possession;  and,  that  for  any  thing  that 
appeared,  he  might  have  himself  paid  it  away  for  value:  and 
2nd,  that  the  Lord  Chief  Justice  ought  to  have  left  it  to 
the  jury  to  say,  whether  the  defendants  took  the  check  for 
value,  and  handle.  It  was  conceded  at  the  trial,  that  the 
defendants  had  acted  without  the  slightest  mala  fides; 
and  the  most  that  they  were  charged  with  was  negUgence. 
Now,  this  was  introducing  a  new  rule  into  the  law,  to  ad- 
mit bona  Jides  in  the  defendants,  and  then  put  it  on  the 
ground  of  want  of  prudence  and  caution;  he  therefore 
ccMitended  that  the  case  should  not  have  been  left  to  the 
jury  on  the  question  of  negligence. 
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Batley,  J. — 1£  a  party  takes  a  bill  over-due,  he  takes 
it  at  his  own  risk. 


Denman. — It  is  very  common  for  checks  to  remain  out 
for  some  time ;  but  I  was  arguing  that  these  parties  acted 
handjide^  and  that  the  question  to  be  left  to  the  jury  ought 
to  have  been,  whether  there  was  mala  Jides  in  the  defend- 
ants or  not,  which  was  not  the  way  in  which  it  is  put  to 
the  jury.     Peacock  v.  Rhodes y  Dougl.  611. 

Bayley,  J. — It  was  left  to  the  jury  to  say,  whether  the 
defendants  had  not  received  the  check  under  such  circum- 
stances as  would  excite  the  suspicion  of  a  reasonable  man. 

Abbott,  C,  J. — I  did  not  put  it  on  the  ground  of  negli- 
gence, but  whether  the  check  was  taken  under  circum- 
stances of  suspicion.     On  that  point  my  Brothers  are  per- 
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fectly  satisfied.  However^  as  there  was  no  evidence  of  the 
loss  of  the  cheeky  but  only  that  it  was  the  plaintiff's  pro- 
perty, we  will  defer  our  judgment;  and  if  we  should  think 
that  point  ought  to  be  further  argued,  we  will  grant  a  rule 
to  shew  cause. 


Batlet,  J. — Checks  being  intended  for  immediate  pay- 
ment, a  check  after  date  is  like  ah  ordinary  bill  past  due. 

/ime  Uth.         The  court  now  gave  judgment  on  this  motion. 

Abbott,  C.  J. — ^The  point  raised  by  Mr.  Common  Ser^ 
jeanty  was  whether  it  was  necessary  in  this  case  for  the 
plaintiff  to  shew  how  he  lost  this  check.     Mr.  Scarlett 
said,  it  was  proved  to  be  the  plaintiff's,  and  on  that  he  re- 
lied. It  was  a  check  payable  to  bearer,  which  the  plaintiff 
had  received  from  hb  brother ;  and  it  also  appeared  that 
the  defendant  took  it  five  days  after  date;  and  some  of  my 
Brothers  consider  this  as  exactly  like  the  case  of  a  bill 
over-due.    That  being  so,  it  is  not  necessary  to  say  whether 
the  loser  shall  or  shall  not  be  in  general  required  to  shew 
how  he  parted  with  the  possession ;  it  is  not  necessary  to 
lay  down  any  general  rule,  but  I  should  be  very  unwilling 
to  lay  down  any  general  rule  requiring  the  loser  to  give 
such  evidence ;  as  in  almost  all  cases  of  property  stolen 
from  the  pefson,  or  from  the  private  escrutoire,  nay,  even 
in  the  case  of  cattle  stolen  firom  a  field,  it  would  be  nearly 
impossible  for  any  such  proof  to  be  given ;  but  in  this  case, 
it  being  shewn  that  the  defendants  took  this  check  five 
days  after  date,  the  plaintiff  was  entitled  to  call  on  them 
to  shew  how  they  came  by  it ;  we  shall  therefore  grant  no 
rule. 

Rule  refused. 


See  the  cases  of  Gill  v.  Cuhitts, 
mute.  Vol.  1,  p.  163,  487,  and  tlic 
notes  to  Borough  v.  White^  antCt 
p.  8,  and  the  cases  of  Miller  v. 


Race,  1  Burr.  452;  Grant  v. 
Vaughan,  3  Burr.  1516,  and  Pea- 
eock  V.  Rhodes,  Doug.  611. 
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MiLNER  and  Others  v.  Maclean  and  Others.  j^^  i,^ 

Trespass  on  the  stat.  8  Hen.  6,  c.  9.  The  first  to  constitute 
count  of  the  declaration  was  for  a  forcible  detainer  of  two  '/^^yT ^- 
closes,  situate  in  the  parish  of  St.  Mary,  Islington,  and  taincr,  it  is  not 

necetssry  that 

Stated,  after  reciting  the  statute,  &c.  "  that  the  defendants,  any  one  should 
m  et  armis,  broke  and  entered  the  said  closes,  and  then  o^'yAat  the  "^ 
and  there,  in  a  forcible  manner,  and  with  a  strong  hand,  entry ordetaincr 

'  .        should  he  with 

kept  and  continued  the  said  plaintiffs,  so  put  out  and  dis-  such  numbers  of 
seised,  for  a  long  space  of  time,  to  wit,  &c.*'  The  second  show  offeree,  as 
count  was  for  a  forcible  entry;  the  third  was  a  common  deto^^^Ae'rih^ 
count  for  a  trespass ;  and  the  fourth  for  an  expulsion.  fi»i  owner  from 

XT  X        -u  sending  the  per- 

Flea — Not  guilty.  sons  away,  and 

It  appeared,  that  the  plaintiffs,  being  seised  in  fee  of  the  own^poKes^on. 
ground  in  question,  had  entered  into  a  treaty  for  the  sale 
of  it,  with  an  intended  company,  called  the  Portable  Gas 
Company ;  and  in  consequence  of  this,  certain  persons  had, 
about  the  ISth  of  December,  filed  a  bill  for  a  specific  per- 
formance of  an  alleged  agreement  to  convey  this  proper- 
ty to  them  and  others,  for  the  purposes  of  that  company: 
and  on  the  13th  of  December,  1824^  six  persons  came  on 
the  ground,  which  was  situate  near  Battle  Bridge,  at 
about  eight  o'clock  in  the  morning,  one  of  them  having  a 
drawn  sword,  which  he  placed  upright  in  the  ground ;  and 
they  proceeded  to  drive  pieces  of  wood  into  the  ground, 
for  the  erection  of  two  wooden  huts.  A  person  in  the  em- 
ploy of  the  plaintiffs  told  them,  they  must  not  stay  there ; 
bat  they  refiised  to  go,  and  stated  that  they  came  there 
by  order  of  the  Portable  Gas  Company.  On  the  next  day, 
die  plaintiffs'  attorney,  accompanied  by  another  person, 
went  to  the  place,  and  then  found  eleven  persons  there, 
some  of  whom  were  walking  to  and  fro,  and  others  were 
in  the  wooden  huts  which  had  been  built ;  one  of  them 
had  a  sword,  another  a  constable's  staff*,  and  some  of  the 
others  sticks.     They  refused  to  give  their  own  names,  but 

VOL.  II.  c 
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gave  the  names  of  the  three  defendants,  on  whose  behalf 
it  was  admitted  that  they  were  sent.  These  persons,  or  some 
of  them,  remained  in  the  place  day  and  night,  and  refused 
to  depart,  and  two  of  the  number  were  remaining  there 
up  to  the  time  of  the  trial. 


The  defendants'  counsel  contended,  that  as  there  was  no 
assault  committed,  and  no  actual  violence  used ;  this  waa 
only  a  trespass,  and  not  a  forcible  entry  or  detainer. 

Abbott,  C.  J. — In  this  case  there  was,  it  is  true,  no 
one  assaulted,  nor  is  it  necessary  that  there  should  be,  to 
constitute  a  forcible  entry ;  for,  if  persons  either  take  or 
keep  possession  of  either  house  or  land,  with  such  num- 
ber of  persons,  and  show  of  force,  as  is  calculated  to  deter 
the  rightful  owner  from  sending  them  away,  and  resuming 
his  own  possession,  that  is  sufficient  in  point  of  law  to  con- 
stitute a  forcible  entry,  or  a  forcible  detainer  (a). 


(a)  Actions  for  forcible  entry, 
and  forcible  detainer,  are  founded 
on  the  Btat  8  Hen.  6,  c.  9,  s.  6, 
which  enacts  '  t)iat  if  any  person 

*  be  put  out  or  disseised  of  lands  , 
'  or  tenements  in  forcible  man- 

'  ner,  or  put  out  peaceably,  and 
'  after  holden  out  with  strong 
'  hand;  or,  after  such  entry,  any 
'  feoffiment  or  discontinuance  in 
'  any  wise  thereof  be  made,  to 
'  defraud  and  taji^e  away  the  right 
'of  the  possessor;  that  the  party 

*  grieved  in  this  behalf  shall  have 

*  asase  of  novel  disseisin,  or  a 
'  writ  of  trespass  against  such 
'  disseisor.       And  if   the   party 

*  grieved  recover  by  assise,  or  by 
'action  of  trespass,  and  it  be 
'  found  by  verdict,  or  in  other 
'  manner  by  due  form  in  the  law, 
'  that  the  party  defendant  en- 
'  tered  with  force  into  the  lands 


and  tenements,  or  them  after 
his  entry  did  hold  with  force, 
that  the  pluntiff  shall  recover 
his  treble  damages  against  the 
defendant;  and  moreover,  that 
he  make  fine  and  ransom  to 
the  king.  And  that  mayors, 
justices,  or  justice  of  peace, 
sheriffs,  and  bailiffs  of  dties, 
towns,  and  boroughs,,  haiwog 
franchise,  have  in  the  said  cities, 
towns,  and  boroughs,  like  pow- 
er to  remove  such  entries,  and 
in  other  articles  aforesaid,  rising 
within  the  same,  as  the  justices 
of  peace  and  sheriffs  in  coun- 
ties and  countries  aforesaid  have. 
But  by  s.  7,  it  is  provided  "  That 
they  which  keep  their  posses- 
sions with  force  in  any  lands 
and  tenements,  whereof  they  or 
their  ancestors,  or  they  whose 
estate   they  have  in  such  lands 


EASTER  TERM,  6  GEO.  IV. 
Verdict  for  the  plaintiffs,  damages  100/.(J),  costs  40«.(c). 

Scarlett,  Brougham^  Koe,  and  Evans,  for  the  plaintiffs. 

TheAttomey^Oeneraland  Campbell^  for  the  defendants. 
[Attomiea — Routledge  and  GordonJl 
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'  and  tenements,  have  continued 

*  their  possessions    in  the  same 

*  by  three  years  or  more,  be  not 
'  endamaged  by  force  of  this 
'  statute.' 

Mr.  Serjeant  Hawkins  lays 
down,  (Curw.  Hawk,  title  Forci- 
ble Entries,  p.  501,)  that  wherever 
a  man,  either  by  his  behaviour  or 
speech,  at  the  time  of  his  entry, 
gives  those  who  are  in  possession 
of  the  tenements  which  he  cl^ms, 
just  cause  to  fear  that  he  will  do 
them  some  bodily  hurt,  if  they  do 
not  give  way  to  him,  his  entry  is 
forcible,  whether  he  cause  such  a 
terror  by  carrying  with  him  such 
an  unusual  number  of  servants, 
or  by  anning  himself  in  such  a 
manner  as  plainly  intimates  a  de- 
ogn  to  back  his  pretensions  by 
force.  And  the  same  circumstan- 
ces  of  idolence  or  terror,  which  will 
make  an  entry  forcible,  will  make 
a  detainer  forcible  also.  (p.  502). 

(5)  The  verdict  was  enter^  for 
100/.  damages,  and  40s.  costs,  on 
Ike  first  aad  second  counts,  and  a 
nol.  pros,  entered  as  to  the  other 
counts;  and  in  the  record,  the 
plaintiffs  grayed  that  their  damages 
should  be  awarded  by  the  Court 
according  to  the  statute;  and  the 
Court  adjudged  that  they  should 
rrcover  treble  their  damages,  be- 
ing 300/.  and  188/.  for  thdr  costs; 
whidi  had  been  taxed  by  the  mas- 
ter at  the  usual  costi^  p/ic#hidf 

C2 


those  costs,  plus  half  these  latter. 
These  damages  and  costs  we  have 
been  informed  have  been  since 
pud. 

In  2  Inst.  416,  it  is  laid  down, 
that  in  cases  of  re-disseisin  and 
post-disseisin  on  the  stat.  of  West. 
2,  c.  26,  (which  g^ves  double  dam- 
ages,) the  jury  is  to  give  the  sin- 
gle, and  the  Court  to  double  them. 
In  Bumpitead^s  case,  Cro.  Car. 
448-9,  the  same  is  laid  down  as  to 
treble  damages,  on  the  stat.  of  28 
Hen.  6,  c.  10,  (an  act  relating  to 
the  wages  of  knights  of  the  shire); 
and  the  case  of  G* Kelly  v.  Salter, 
Yelv.  176,  goes  to  the  same  point. 

(c)  Where  a  statute  gives  double 
or  treble  damages,  where  damages 
were  recoverable  before  the  act,  the 
plaintiff  not  only  recovers  double 
or  treble  damages,  but  his  costs 
are  doubled  or  trebled  also;  but 
where,  by  a  statute,  double  or  tre- 
ble damages  are  directed,  where 
no  damages  were  before  recover- 
able, then  the  plaintiff  recovers 
no  costs;  2 Inst. 289;  and  Wilkin^ 
son  V.  Allot,  Cowp.  368 ;  as  in  ac- 
tions for  driving  distresses  out  of 
the  hundred.  2  Inst.  284. 

In  actions  for  forcible  entry, 
the  plsdntiff  recovers  treble  dam- 
ages, and  treble  costs.  2  Inst.  289. 
Robert  Ptlfild's  CB&e,  10  Co.  115  b. 
Skin  V.  Atkinson,  1  Vent.  22. 
In  Turner  v.  Gallillee,  Hard.  152, 
it  is  Baid»  that  in  forcible  entry  the 
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piaindff  gets  no  costs;  but  the  au- 
thorities above  cited  are  all  directly 
the  other  way.  The  costs  de  tit- 
cremenio  are  doubled  or  trebled 
as  the  case  maybe;,  as  well  as  those 
found  by  the  jury.  Thoroughgood 
y.Scroggs,  Cro.  Eliz.  682.  Smith,  q. 


t.  V.  Dunce,  2  Str.  1048. 

It  should  be  observed,  that  in  all 
cases  where  double  costs  are  given, 
they  are  the  taxed  costs  and  half 
of  them,  and  treble  costs  are  the 
costs  taxed,  the  half  of  them,  and 
half  of  these  laUer.  HuL  C.  484. 


COURT  OF  COMMON  PLEAS. 

Sittifigs  in  London,  after  Easter  Term,  1825. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Afoy  18M. 


If  a  party  re- 
ceive bills  of  ex- 
change for  goods 
sold,  and  pay 
them  away,  but 
afterwards  get 
them  back,  and 
they  are,  at  the 
time  of  the  trial 
of  an  action  of 
assumpsit  for 
the  price  of  the 
goods,  lying  pro- 
tested in  the 
hands  of  his  a- 
gent,  he  may  re- 
cover the  mo- 
ney due,  with- 
out delivering  up 
the  bills,  and 
the  defendant 
must  seek  relief 
in  equity,  if 
they  are  not  de- 
livered up. 


Hadwen  V.  Mendisabal. 

Assumpsit  for  goods  sold,  a  witness  proved  an  ad- 
mission of  a  balance  due  to  the  plaintiff  for  goods;  but,  from 
his  cross  examination,  it  appeared  that  bills  of  exchange 
had  been  given  for  these  goods,  which  bills  had  been  paid 
away  by  the  plaintiff,  but  had  been  subsequently  got  back 
by  him,  and  were,  at  the  time  of  the  trial,  lying  protested 
in  the  hands  of  his  agent  at  Cadiz. 

Tell  and  Taddy^  Serj  ts. ,  objected,  that  as  the  plaintiff  had 
passed  away  the  bills,  he  had  made  them  his  own,  and 
could  not  recover  for  the  goods  sold  without  delivering 
them  up. 

Best,  C.  J, — If  the  bills  had  gone  from  the  plaintiff's 
control,  the  objection  would  be  unanswerable.  The  plain- 
tiff might  have  them  here  now,  but  you  could  not  make 
him  deliver  them  up  till  the  payment  of  the  money.  If  the 
bills  are  not  forthcoming,  you  may  have  equitable  relief  in 
another  place.      A  man  having  a  bill  may  declare  for 
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goods  sold,  saying,  I  will  not  go  on  the  bill.      The  verdict       JJ^^ 
must  be  for  the  plaintiff.  Hadwbn 

Verdict  for  the  plaintiff.      Msndisabal 

Fin^han,  Serjt.  and  F.  Pollock,  for  the  pl^tiff. 
Pell  and  Tadtfy,  Serjts.  for  the  defendant. 

[Attomies— -IVWflef Atp  and  Freeman  jr  Zf.] 


In  the  ensuing  Trinity  Term,  Pell,  Serjt.  moved  for  a  rule 
nisi  for  a  new  trial,  and  cited  Dangerfield  v.  fPtlby,  4  Esp. 
N.  P.  C.  159  (a). 

But  the  Court  said,  there  was  no  ground  for  the  motion : 

Gazelee,  J.  observing,  you  may  at  all  times  declare  for  the 

consideration  of  bills  of  exchange,  and  it  is  for  the  other 

party  to  shew  that  there  were  bills  given,  and  that  they 

had  been  honoured. 

Rule  refused. 

(c)  In  that  case  It  was  ruled,  lost,  or  destroyed,  before  he  can 

that  where  a  promissory  note  has  have  recourse  to  theinoney-counts, 

been  given  for  money  due  by  the  if  it  appear  that  the  money  so 

defendant  to  the    plsdntifif,    who  claimed  was  that  for  which  the 

declares  on  it,   with  the  money-  note  was  given, 
counts,  he  must  prove  the  note 


Adjourned  Sittings  at  Westminster,  after  JE aster 

Term,  1826. 


ThARPE,  Esq.  V.  GiSBURNE.  Ma^  19th. 

Assumpsit  for  the  keep  of  certain  horses.  The  defend-  if  a  party  hu 
ant's  attorney  was  called  to  prove  his  signature  to  a  paper :  J^^^<^^ 

and  has  acted  on 
them,  it  it  sufficient  to  jattify  him  in  swearing  as  to  hit  belief  of  the  handwriting  of  inch  penon. 
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he  said,  he  had  nevqr  seen  the  defendant  write,  but  that 
he  believed  this  instrument  to  be  of  his  handwriting  from 
having  received  letters  from  him,  upon  which  he  had  acted. 

Best  C.  J^ — Held  that  thi^  was  quite  sufficient  for  the 
witness  to  ground  a  belief  upon,  which  was  all  that  was 
required. 

Verdict  for  the  plaintiff. 

fFilde,  Serjt.  and  Chitty,  for  the  plainti£f. 
Faughan,  Serjt.  and  Holt,  for  the  defendant. 


In  Phill.  L.  E.  c.  8,  §2,  the 
.  learned  author  says,  that  if  a  wit- 
ness has  received  letters  on  sub- 
jects of  business,  which  can  be 
proved  to  have  been  written  by  a 
particular  person,  or  letters  of  such 
a  nature  as  makes  it  probable  that 
they  were  written  by  the  hand  from 
which  they  profess  to  come,  he  may 
be  admitted  to  speak  to  that  per- 
son's handwriting;  and  the  admis- 
sibilitv  of  the  evidence  must  de- 
pend  upon  this,  whether  there  is 
good,  reason  to  believe  that  the 
specimens,  from  which  the  witness 
has  derived  his  knowledge,  were 
written  by  the  supposed  writer  of 


the  pi^er  in  question;  and  cites 
the  cases  of  Lord  Femu  v.  Shirley, 
Fitzg.  Rep.  1 95 ;  Layer's  case,  6  St« 
Tri.  275 ;  and  the  case  of  the  Seven 
Bishops,  4  St.  Tri.  338 ;  neither  of 
which  very  explicitly  decides  this 
point;  and  in  the  latter  case  the 
judges  were  divided  on  it.  But 
now  the  universal  practice  of  the 
Lord  Chief  Justices  at  the  Sittings 
is,  if  a  witness  sta^  that  he  has 
received  letters  purporting  to  come 
from  a  party,  and  has  acted  on 
those  letters,  to  ask  him  whether 
he  believes  the  paper  he  is  called 
to  prove  is  of  that  party's  hand- 
writing. 


May  \9th. 


H0ULI8TON  V.  Smyth. 


If  a  wife  quite     ASSUMPSIT  for  the  use  and  occupation  by  the  defend- 
hw«e"*under'a    *"^^'s  ^^®>  ^^  Certain  rooms  of  the  plaintiff,  and  for  goods 

fair  apprehen- 
sion 6£  personal  violence,  that  is  equivalent  to  her  husband's  turning  her  out  of  doors ;  and  impro- 
per nitrafaU0f  her  person  in  a  madhouse  is,  for  this  purpose)  personal  violence;  and  therefore  a  par- 
ty supplying  her  with  necessaries  may  recover  for  them  against  the  husband. 

If  she  qiiita  her  husband's  house  because  he  brought  a  commoa  woman  to  reside  in  it,  that  is 
also  a  fuffideot  reason  for  her  going:  and  if  the  husband  is  sued  for  necessaries  supplied  to  her,  it 
is  np  answer  to  the  aetlon  that  she  had  committed  adultory  pveviousjo  the  credit  being  given,  if 
th^  hutlNiod  did  not  know  it  till  after  the  credit,  nor  that  itfter  the  credit'she  obtained  a  decree  for 
anmooy*  whkh  aUmony  was  to  relate  bock  to  a  period  befone  the  eredk. 
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fitmished  to  her,  and  money  lent.    Plea — General  issue. 

The  action  was  brought  for  board  and  lodging  furnished    Houlistov 

to  the  defendant's  wife.     From  the  evidence  adduced  for       ^  •• 

Smyth. 

the  plaintiff  it  appeared  that  the  defendant  had  been  seen 
in  a  threatening  attitude,  holding  his  fist  in  his  wife's  face, 
and  that  he  had  directed  a  servant  to  follow  her  and  watch 
her  conduct ;  he  having  had  her  confined  some  time  pre- 
viously in  a  private  madhouse,  from  which  she  had  been 
discharged  after  an  examination  before  two  of  the  Judges. 
It  was  proved  also  that  the  defendant  had  said  to  her,  if 
she  did  not  mind  what  she  was  about  she  should  have 
"  Mad  Moll"  to  attend  her  again.  In  consequence  of 
these  things,  she  leflthe  defendant's  house,  and  went  to  the 
plaintiff's,  where  she  lived  for  some  time,  and  for  part  of 
that  time  payment  had  been  made  by  the  defendant's  attor- 
ney, he  himself  being  absent  in  Scotland. 

Fi»^Aaii,SeTJt.to  rebut  the  charge  of  cruelty,  produced 
evidence  of  acts,  which,  if  true,  undoubtedly  shewed  insani- 
ty on-the  part  of  the  lady.  But  the  credit  of  the  wit- 
nesses was  in  the  course  of  the  cause  very  materially  shaken. 
He  also  gave  evidence  of  an  act  of  adultery  committed  by 
Mrs.  Smyth  in  the  year  previous  to  the  time  for  which  the 
plaintiff  claimed ;  but  it  appeared  that  the  defendant  was 
not  made  acquainted  with  it  till  afttr  all  the  credit  had 
been  given.  Vauffhan,  Serjt.  then  proposed  to  give  evi- 
dence of  adultery  committed  in  the  month  of  December 
subsequent  to  the  time  of  the  credit. 

BE8T,  C.  J. — I  think,  that  being  afler  the  time  of  the 
giving  of  the  credit,  it  is  not  evidence. 

Faughan,  Serjt. — ^I  propose  it  with  a  view  to  shew  that 
the  wife's  continuing  conduct  is  an  excuse  for  the  husband. 

Best,  C.  J. — The  receiving  such  evidence  might  give 
the  husband,  in  some  cases,  the  liberty  to  take  advantage  of 
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his  own  profligacy,  as  he  might  have  driven  her  to  such  be- 
haviour by  his  own  bad  conduct. 

Fdughan,  Serjt.  then  tendered  in  evidence  certain  let- 
ters purporting  to  be  written  by  Mrs.  Smyth  to  her  hus- 
band, to  rebut  the  charge  of  cruelty.  They  had  no  post- 
mark. 


Pell,  Serjt.  submitted  that  it  must  be  proved  when  they 
were  written. 

Fdughan,  Serjt. — If  there  be  a  date,  it  is  only  necessary 
to  prove  the  handwriting. 


If,  to  rebut  the 
presumption 
that  a  wife  left 
her  husband's 
house  from  his 
cruel  treatment 
of  her,  letters 
written  by  her 
to  her  husband 
in  affectionate 
terms  are  offer- 
ed in  evidence, 
it  must  be  prov- 
ed at  what  time 
they  were  writ- 
ten, or  they  are 
not  admissible 
in  evidence,  and 
the  dates  of 
them  are  not 
sufficient  proof 
of  the  times  at 
which  they  were 
written. 


Best,  C.  J. — Grenerally  speaking,  that  is  correct.  But 
where  the  letters  of  the  wife  are  given  in  evidence  in  favor 
of  the  husband,  you  must  prove  when  they  were  sent ;  be- 
cause, after  a  reconciliation,  husband  and  wife  might  con- 
trive letters. 

Pell,  Serjt.  cited  Edwards  v.  Crocks  4  Esp.  39;  Phil. 
L.  E.  85  (a), 

Fatighan,  Serjt.  and  Manning. — These  letters  are  ad- 
missible without  further  proof,  because  they  would  be  so 
in  a  suit  instituted  by  the  wife  for  alimony ;  and  an  action 
like  this  by  a  tradesman  is  subject  to  the  same  rules  as 
such  a  suit. 


(a)  The  case  of  Edwards  v. 
Croc^' was  an  action  for* crim.  con. 
and  the  plsdntiff  and  his  wife  hav- 
ing lived  as  servants  in  different 
^imilies,  letters  written  by  the 
wife  to  the  husband  before  any 
suspicion  of  a  criminal  intercourse, 
were  admitted  as  evidence  of  her 
affection  towards  her  husband. 
And  in  the  later  case  of  Trelawney 
V.  Coleman,  1  B.  &  A.  90,  it  was 


held,  that  letters  written  by  the  wife 
to  the  husband,  and  proved  to  have 
been  written  at  the  time  they  bore 
date,  and  long  before  she  was 
suspected  of  adultery,  were  evi- 
dence of  her  affection  towards  her 
husband,  although  the  cause  of 
the  husband  and  wife  not  then 
living  in  the  same  place  vns  not 
shewn. 
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Best,  C.  J. — ^I  am  clearly  of  opinion  that  they  are  not 
adnussible.  Houliston 

Smttb. 
The  defendant's  attorney  then  proved  that  the  letters 

were  put  into  his  hands  by  the  defendant,  in  October  or 
November,  18^.  They  were  dated  in  October  in  that 
year.  They  were  read ;  and  in  one  of  them,  after  alluding 
to  some  application  for  money  at  the  Treasury,  Mrs.  S.  ob- 
serves, that  if  it  could  not  be  obtained  without  their  ap- 
pearing to  be  on  good  terms,  she  should  reconunend  Mr.  S. 
to  say  that  they  were  so,  and  she  would  confirm  it  if  ne- 
cessary. 

Faughan.  Serjt.  also  called  the  rejnstrar  of  the  Consis-  The  minute- 

°  •*  ®  .  book  of  the  Con- 

tory  Court  at  Doctors  Commons,  who  produced  the  minute-  sistorui  Court  it 
book  of  that  Court,  containing  the  minutes  of  proceedings  din^*ofa*?c- 
in  that  Court,  commencing  in  the  month  of  February,  1 824 ;  ^^^  ^'  aUmony 

^  ^ »  >    pronounced  in 

and  also  the  minutes  of  a  decree  for  alimony  to  Mrs.  Smyth,  that  court,  with* 

out  such  decree 
being  drawn  up 

MauUy  for  the  plaintiff,  submitted,  that  minutes  not  re-  ^^  ^®"°* 
duced  into  a  formal  shape,  could  not  be  received  in  evidence. 

Best,  C.  J.  was  of  opinion  that  they  could;  and  the  wit- 
ness being  asked,  said,  that  nothing  more  is  done  with  these 
minutes,  unless  the  alimony  is  not  paid. 

The  decreeing  part  of  the  minutes  was  then  read ;  it  was 
dated  in  December,  1824,  and  decreed  alimony  at  the  rate 
of  30/.  per  annumy  to  commence  from  the  return  of  the  cita- 
tion, viz.  the  8th  of  May,  1824. 

Fimghany  for  the  defence,  relied  on  the  cases  of  Govier 
V.  Hancock,  6  T.  R.  603 ;  Nurse y.  Craig,  2  N.  R.  148,  and 
Horwood  V.  Heffer,  3  Taunt.  421  (i). 

(&)  In  thecaseof  (rovterv.Aaw-  another  woman  into  his  house, 
eoeft,  the  defendant  haying  brought     turned  his  wife  out  of  doon,  the 
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^y^^-  ^^  endewrour  was  made  to  prore  a  notice  to  the  plain- 

KeoitiBVoir  tiff  (after  the  payment  by  the  defendant's  attorney  before 
mentioned)  not  to  trust  Mrs.  Smyth  any  more,  but  this 
fiuied. 


JPelly  Seijt.  in  reply.  If  a  famband  by  cruelty  drives  hi« 
triflfe  irom  his  houae,  a  notice  Bot  to  trust  her  is  of  bo  etEdtL 
Selwyn's  L«  N.  P.  271.  The  leisters  put  la  were  evidently 
written  to  serve  the  defendant.  And  the  payment  by  the 
husband's  attorney  up  to  a  certain  time  is  evidence,  wfaidi,  if 
there  be  no  notice  not  to  trust,  would  be  sufficient  to  decide 
the  cause.  But  allowing  that  there  was  such  notice,  there 
is  enough  in  this  case  to  justify  the  wife's  leaving  her  hus- 


mft  committed  adultery,  andafter 
thmi  the  plaintiff  trasted  her  for 
aeeeBsaries ;  ike  Coart  held  that  he 
ccmld  xMrt  recover. 

In  the  case  of  Nurse  v.  Craiff, 
the  husband  and  wife  having  exe- 
cuted a  deed  of  separation,  by  which 
the  busbaad  eoyenanted  to' pay  a 
weekly  sum  to  a  trustee  for  her 
support,  and  failing  to  do  so,  the 
question  was,  whether  the  trustee 
could  maintain  an  action  of  as- 
sumpsit  for  necessaries  si^pHed  to 
her :  Heath,  Rooke,  and  Chambre, 
Js.  held  that  he  might ;  Matufield, 
C.  J.  contra. 

In  Horwood  v.  Heffer,  which 
was  an  acitioa  for  necessaries  sup- 
plied to  the  defendant's  wife,  who 
had  left  her  husband's  house,  the 
plaintiff  relied  on  the  fact  of  the  hus- 
band  having  Xxken  another  woman 
faito  hU  house,  with  wbrnn  he  e»- 
habited,  being  a  sufficient  reason 
for  his  wife's  leaving  it.  On  Best, 
Seijt.  applyingfor  anew  trial,  Law- 
rmee,  J.  said,  *'  you  did  not  state 
•ay  apprehensioB  af  her  peisoaal 


safety,  you  principally  dwelt  on 
the  drcumstance  of  the  defend- 
ant's having  placed  a  profligate 
woman  at  the  head  of  ins  table,  and 
having  told  the  wife,  that  if  she  did 
not  like  to  dine  there,  she  might 
dme  in  her  own  chamber.  I 
thou^  that,  however  improper 
that  conduct  might  be,  and  how- 
ever abhorrent  from  the  feelings 
of  a  delicate  woman,  she  might 
nevertheless  have  had  necessaries, 
if  she  had  staid  there;  she  might,  if 
she  had  thought  fit,  have  sued  for 
alimony,  and  a  divorce  a  mensA  et 
(horo,*^  And  Marufield,  C.  J.  said, 
''  If  tins  suit  were  maintainable,  it 
wouki  be  necessary  that  the  jury 
should,  in  the  first  place,  detenmne 
whether  the  wife  lawfully  left  her 
home  or  not.  This  would  wholly 
supersede  the  neoes^ty  of  a  suit 
for  alimony,  or  a  divoroe  a  m^nsA 
et  tkoro.  I  think  nothing  short 
of  actual  terror  and  violence  will 
support  tins  action." 

This  case,  it  will  be  seen,  is  now 
over-ruled. 
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band;  and  therefore^  the  plaintiff  who  took  her  into 

house,  is  entitled  to  recover  in  this  action.  Houusrow 


Best,  C.  J. — This  is  an  action  brought  by  the  plaintiff, 
who  is  a  lodging-house  keeper,  against  the  defendant,  who 
has  an  office  in  the  Exchequer,  to  recover  a  sum  of  money 
for  board  and  lodging  furnished  to  the  defendant's  wife* 
A  man  in  the  plaintiff's  situation  cannot  recover,  unless  the 
wife  be  at  his  house  widi  die  assent  of  die  husband,  or  a»- 
kss  the  husband  drives  her  firom  her  home  by  cruelty,  per- 
sonal violence,  or  that  winch  shall  excite  reasonaUe  fear 
of  personal  violence,  for  in  such  case  he  sends  her  out  with 
a  general  credit.  The  plaintiff  puts  his  case  on  the 
grounds  of  both  assent  and  cruelty.  He  says  to  the  defend- 
ant, you  have  paid  me  to  a  certain  time,  and  from  that  your 
assent  may  be  presumed.  If  acts  of  personal  violence  had 
occurred  immediately  about  the  time  of  leaving,  though 
not  at  the  moment,  that  is  ground  for  presuming  that  the 
leaving  was  on  their  account.  It  is  proved,  that  a  servant 
had  directions  to  watch  Mrs.  Smyth  and  follow  her  about, 
and  that  Mr.  Smyth  shook  his  fist  in  her  face,  and  told 
her,  she  should  have  mad  Molly  to  attend  her  again. 
These  things  would  give  her  reason  to  fear  personal  vio- 
lence; and  if  so,  she  had  a  right  to  leave.  I  think  that 
personal  restramt  mdudes  personal  violence.  The  payment 
made  by  the  defendant's  attorney,  up  to  the  l^th  of  May, 
allows  that  she  was  at  the  plaintiff*s  correctly  up  to  that 
time.  I  entirely  subscribe  to  the  doctrine  in  the  case  of 
Gavier  v.  Hancock.  If  a  woman,  though  provoked  by  the 
bad  conduct  of  her  husband,  actually  commits  adultery,  he 
is  not  liable  for  her  support ;  but  that  law  does  not  apply 
to  this  caae.  The  adultery  proved  here  took  place  in  the 
year  1823,  (the  credit  beginning  April,  1824,)  but  the  adul- 
tery was  not  disclosed  to  the  husband  till  the  autumn  of 
1824,  at  which  time  no  more  credit  was  given  by  the  plain- 
tiff. This  act  of  adultery  in  1823,  the  husband  not  know- 
ing it,  but  holding  her  out  as  fit  to  be  maintained  in  18S4, 


Smtts. 
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18J!5.        w31  not  destroy  the  plaintiff's  right  to  recover.    There  is 
HouLisTON    no  case  to  this  effect.     If  a  man^  knowing  of  the  conmiis-* 
-.  ••  sion  of  adultery  by  his  wife,  turns  her  out  of  his  house,  he 

gives  her  no  credit ;  but  not  otherwise.  As  to  the  case  of 
Horufoodv,  Heffet;  In  that  case  I  moved  for  a  rule  to  shew 
eause  why  there  should  not  be  a  new  trial,  and  Mansfield,  C.J. 
confirmed  the  ruling  of  Mr.  J.  Lawrence.  I  was  dissatisfied 
with  the  decision  at  the  time,  and  have  continued  so  ever 
since;  and  if  this  case  had  come  to  that  point,  I  had  deter- 
mined to  have  it  reconsidered:  my  Lord  Chief  Justice 
Mans/kid  in  that  case  said,  you  must  go  to  Doctors  Com- 
mons ;  and  I  consider  that  to  be  wrong,  because  alimony 
might  not  be  obtained  in  less  than  six  months,  and  the  par- 
ly in  the  mean  time  might  starve. 

Verdict  for  the  plaintiff. 

Pell,  Seijt.  and  Maule,  for  the  plaintiff. 
Faughan,  Serjt.  and  Manning,  for  the  defendant. 
[Attornies— ^rotrd  jr  12.  BudMum^  9f  Son^ 


/Mie  lih.  In  the  ensuing  Trinity  Term,  Vaughan,  Seijt.  moved  for 

a  new  trial,  on  the  ground  of  the  misdirection  of  the  Lord 
Chief  Justice  at  the  trial,  contending  that  the  evidence 
which  had  been  given  of  adultery  was  sufficient  to  prevent 
the  defendant's  being  liable;  and  also  that  the  decree  for 
alimony,  though  made  subsequently  to  the  expiration  of  the 
credit,  yet  having  a  reference  back,  would  discharge  the 
husband  from  the  effect  of  any  supposed  credit;  otherwise 
he  would  be  paying  double  in  respect  of  the  same  time. 

Park,  J. — Is  the  wife  to  starve  while  the  Court  is  con- 
sidering whether  she  shall  have  alimony  or  not? 

Vaughan,  Serjt.  then  went  on  the  ground  that  his  Lord- 
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ship,  in  summing  up,  had  put  the  case  too  broadlyi  when  1825. 

he  said,  that  reasonable  suspicion  of  violence  was  enough  Houlistox 

to  justify  a  woman  in  quitting  her  husband's  house.     He  ^  ** 
dted  Harwood  v.  Heffer  as  an  authority  in  his  favour. 

[Best,  C.  J. — ^Are  you  aware  of  a  late  case  in  which 
Lord  EUenborough,  at  N.  P.  expressly  over-ruled  J9br- 
wood  V.  Jffeffer,  and  nobody  has  questioned  his  deci- 
sion. I  allude  to  the  case  oiAldia  v.  Chapman^  Selwyn's 
L.  N.  P.  281  (c).] 

Vaughan^  Serjt. — ^Kshe  fears  confinement,  shemay  apply 
for  a  habeas  corpus ,  or  may  exhibit  articles  of  the  peace  in 
case  of  violence.  No  case  has  gone  so  far  as  to  say  that 
reasonable  suspicion  is  enough,  and  this  would  give  her 
an  opportimity  of  going  away  under  pretence  of  fear. 

Best,  C.  J. — There  is  not  the  least  pretence  for  disturb- 
ing the  verdict ;  the  only  ground  of  misdirection  is  this, 
that  I  told  the  jury,  that  if  Mrs.  Smyth  had  reasonable 
ground  to  suspect  personal  violence,  she  had  a  right  to  ab- 
sent herself  from  her  husband's  house,  and  the  plaintiff 
had  a  right  to  recover.  In  the  case  oi  Honvood  v.  Heffer ^ 
Mr.  Justice  Lawrence  observed  to  me,  you  did  not  rely  on 
any  threats  of  personal  violence.  Where,  therefore,  threats 


(c)  In  that  case  it  was  ruled, 
that  "where  ahusband,  by  brin^g 
another  woman  under  his  roof,  ren- 
ders his  house  unfit  for  the  resi- 
dence of  his  wife,  who  thereupon 
removes  and  lives  apart  from  him, 
the  husband  is  bound  to  provide 
the  wife  with  necessaries,  e.  g. 
meificines  in  sickness  during  the 
separation." 

\x  should  also  be  observed,  that 
when  a  husband  improperly  turns 
Us  wife  away,  notice  to  a  trades* 
man  not  to  trust  her  with  necessa- 


ries, is  of  no  avail  on  his  part,  and 
in  the  case  of  Bonlton  v.  Prentice^ 
(Sclw.  L.  N.  P.  281),  it  was  re- 
solved by  the  Court,  that  although 
the  prohibition  (from  trusting  her) 
continued  in  force  during  cohabit- 
ation, yet  such  prohibition  could 
not,  after  the  cohabitation  ceased, 
either  extinguish  or  lessen  the  cre- 
dit to  which  the  wife  was  by  law 
entitled,  after  the  husband  had 
turned  her  away,  and  refused  to 
maintain  her. 


m  CASES  AT  NISI  PRIUa 

18S5.        of  -peracfEui  Tiolence  are  used,  Mr«  Justice  Lawrence's  au- 
HovusToir    thority  is  in  my  favour.    A  woman  is  not  bound  to  wait  till 
^*  she  is  actually  treated  with  cruelty:  my  Inrother  Faughan 

says,  that  if  my  doctrine  is  correct,  a  woman  may  leaveunder 
a  pretence  of  fear,  but  it  is  not  so;  for  the  jury  are  to  judge 
whether  the  circumstances  justified  her  leaying  or  not.  I 
said  at  Nisi  Frius,.  that  |  should  I3ce  to  have  Sorwoad  v. 
H«0eT  over-i^ded ;  since  then  Lord  BUenbarough's  opinion, 
in  oppositkmto  that  case,  haabeen  shewn  me ;  and  if  I  had 
known  of  that  at  the  time,  I  would  have  ruled  that  Hor^ 
taood  V.  Heffer  was  not  law,  it  being  against  the  first  prin- 
ciples of  morality.  I  was  really  shocked  at  the  doctrines 
laid  down  in  that  case.  Is  a  woman  to  remiun  within  walls 
which  contaminate  her?  If  she  did,  undoubtedly, no  Court 
would  befriend  her.  She  must  shew  herself  virtuous,  she 
must  separate  herself  pro  salute  anifrue.  But  this  case 
goes  beyond  that,  for  here  there  were  threats  of  personal 
violence.  I  am  of  opinion,  that  there  is  no  foundation  for 
this  application.  With  respect  to  the  adultery,  there  is 
nothing  in  the  objection.  If  a  woman  is  caught  in  adul- 
tery, and  turned  out  of  doors  in  consequence,  then  no  cre- 
dit is  given  her;  but  where  she  leaves  from  fear  of  vio- 
lence, and  not  on  account  of  adultery,  because  the  adultery 
was  not  known,  and  a  credit  is  given  by  payment  by  the 
husband,  and  no  notice  not  to  trust,  the  case  b  altogether 
di£ferent.  As  to  the  alimony  also  that  is  no  answer  to  the 
action,  tor  a  woman  might  be  starved  while  a  suit  for  ali- 
mony is  pending. 

Park,  J. — I  am  of  the  same  opinion.  There  is  no  co- 
lour for  the  interference  of  the  Court.  With  respect  to  the 
decision  m  Harwood  v.  Heffer,  I  am  surprised  at  the  lan- 
guage of  that  case.  Taken  to  its  full  extent,  it  is  abhor-* 
rent  to  every  feeling  of  a  man,  and  every  duty  of  a  moralist 
and  a  Christian ;  for  it  is  said,  that  although  a  husband  places 
a  profligate  woman  at  the  head  of  his  table,  and  tells  his 
wife  that  she  may  dine  in  her  own  4room,  yet  she  is  not  jua- 
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tified  in  quitting  his  house,  but  should  sue  for  alimony  or 
a  divorce  a  mensd  et  ihoro.  Is  the  mistress  of  a  family  to 
gire  way  to  a  common  prostitute?  I  have  no  difficulty  in 
saying  that  that  case  cannot  be  the  law  of  England,  because 
it  is  not  the  law  of  morals  and  religion:  I  prefer  the  lan- 
guage of  Lord  Kenyon,  who  says  {d)  that,  where  a  wife's 
situatioii  in  her  husband's  house  is  rendered  unsafe  by  his 
cruelty  or  ill  treatment ^  it  is  equivalent  to  his  turning  her 
oat  of  his  house;  and  that  the  husband  is  liable  ftx  necet* 
saiies  furnished  to  her  under  these  circumstances. 

BuRROUGH,  J. — The  only  question  is,  whether  Mrs. 
Smyth  had  reason  to  apprehend  personal  violence.  There 
is  express  evidence  of  holding  up  the  hand  in  a  menacing 
attitude,  and  of  a  threat  to  send  her  to  a  madhouse.  It 
appears  that  she  had  been  improperly  sent  to  one  before ; 
and  that,  in  my  opinion,  was  ground  enough  for  the  jury  to 
find  that  she  had  reasonable  cause  for  leaving  her  husband. 
It  was  a  matter  to  be  left  to  the  jury,  it  was  left  to  them  in 
a  proper  manner,  and  they  have  returned  a  proper  verdict. 

Gazelee,  J. — It  is  not  necessary  to  ascertain  what  kind 
of  violence  is  enough,  in  general ;  for  it  is  impossible  to 
doubt,  that  the  threat  of  sending  to  a  madhouse  is  quite 
sufficient.  The  jury  have  found  that  she  had  reasonable 
fiear  of  this.  It  is  not  necessary  particularly  to  enter  into 
the  case  otHortoood  v.  Heffer^  but  I  confess  I  am  surprised 
at  the  doctrines  it  contains.  I  have  always  understood, 
that  if  a  man  by  his  conduct  rendered  his  house  unfit  for  a 
modest  woman  to  remain  in,  she  was  entitled  to  leave  it,  and 
he  thereby  gave  her  a  credit. 

Rule  refused. 

(rf)  In  the  case  of  H<»dgu  v.  Bodgtty  1  Esp.  N.  P.  C.  441. 
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1825. 
'-  T  -'  HuGHSS  »•  GiLLMAN  and  Others. 

If  a  trader,  who  ^  RESPASS  by  a  bankrupt  against  his  assignees.  The  real 
b  io  the  rules  of  question  was,  whether  the  plaintiff  had  committed  an  act  of 

tfaeK.B.pri8on,     *  * 

come  to  hia  own  bankruptcy  on  the  1st  of  February.  It  appeared  that  he 
''^^nf^  wa«  in  the  rules  of  the  King's  Bench  Prison ;  but  that  on 
th^  denied  to  ^j^^  ^j^y  j|g  came  to  his  own  shop .  which  was  out  of  the  rules. 

aderkofacre-  j  n  » 

dhor,  it  appear-  and  remained  there  all  night.    After  the  shop  was  shut  in 

dence  that  the  the  evening,  the  clerk  of  a  creditor  called,  and  the  bankrupt 

upfor'thctmi-  ^*®  denied  to  him.    ^t  had  been  proved  that  some  conver- 

ing,  hut  at  an  gation  had  taken  place  on  the  previous  day,  from  which  the 

earlier  hour  than 

usual;  it  is  pro-  bankrupt  might  reasonably  conclude  that  the  clerk  would 

per  to  be  left  to       x\  £* 

thejurytosay,  caU  for  money. 

whether  the 
bankrupt  had 

himself  denied,  Pell^  Serjt.  objected,  that  the  clerk's  calling  after  the 
credito^  or  shop  was  shut  was  unseasonable,  and  that  a  denial  at  such 
b^wTthe  ''*'  *  *™^  ^*®  ^^  evidence  of  an  act  of  bankruptcy. 

derk  called  at 
an  unseasonable 

hour.  The  witness  (a  female  servant)  who  proved  the  denial, 

on  being  examined  further,  stated,  that  the  shop  on  that 
evening  was  shut  earlier  than  usual. 

Best,  C.  J. — Upon  this  evidence  left  it  to  the  jury  to 
say,  whether  the  denial  was  for  the  purpose  of  delay,  or  be- 
cause the  hour  was  unseasonable;  and  whether  the  shut- 
ting of  the  shop  earlier  than  usual  was  not  to  enable  the 
bankrupt  the  better  to  deny  himself  to  the  clerk,  whom  he 
had  reason  to  expect  would  call. 

The  jury  found  for  the  defendant,  thereby  estab- 
lishing the  act  of  bankruptcy. 


Jmwlth.  In  the  following  Trinity  Term,  Petty  Serjt.  moved  for  a 

new  trial,  on  the  ground  that  it  had  not  been  left  to  the 
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jury  to  say,  whether  the  plamtiff  was  not  concealmg  him-  ,£^^^, 

self;  because  he  ought  not  to  have  been  found  at  any  place  Huohxs 

out  of  the  rules.    But  the  court  refused  his  application,  and  Qu^^i^j^^ 
held  that  the  case  was  properly  left  to  the  jury. 

Pell,  Seijt.  JBlacAbum,Biid£rodrickf  for  the  plaintiff. 
fFiUe,  Seijt.  and  Adolphus,  for  the  defendants. 
[Attoraiea— Breirer,  and  Bartlett  jr  B*"] 


Hall  9.  Davis.  Ma^iitk. 

A.SSAULT.     Pleas — ^Not  guilty,  and  a  justification  of  Amoit  by  a 
^'molliter  manus*'  in  order  to  remove  the  plaintiff  from  a  II^JJ^t.**"ji^- 
house  of  which  the  defendant  w(is  possessed.    It  appeared  cadonof  «o«i/er 

wMtfntt  to  ntoom 

that  the  house  in  question  was  under  repair,  and  that  nobody  hfan  firom  a 
lived  in  it.   The  defendant  was  a  carpenter,  and  one  of  his  the  maiter  was 
servants  had  the  key  to  let  himself  in  to  work  early  in  the  ^SjlHI^iioe  of 
morning.   The  plaintiff  was  also  a  workman  of  the  defend-  another  serrant 

®  '^  of  the  defend- 

ant S.  ant'a  haring  the 

key  to  let  hhn* 
telf  in  to  worky 

fPilde,  Serjt.  submitted  that  the  allegation,  that  the  de-  nobody  living  in 
fendant  was  possessed  of  the  house,  was  not  sufficiently  juffidenT'evi- 
proved.     The  owner  by  lending:  the  key  could  only  intend  ?®"f*  ^^*  ^^ 

'^      ^  "^  o  J  J  fendant'ipoiiet- 

to  give  the  means  of  access  and  not  possession.  uon  as  agiunst 

the  plaintiff,  to 
support  the  plea. 

Best,  C.  J. — Though  as  against  the  owner  the  defend- 
ant certainly  had  not  possession,  yet  as  against  his  own  ser- 
vants he  had. 


Wilde,  Serjt.  and  Bametvell,  for  the  plaintiff. 

Pell  and  Peake,  Serjts.  for  the  defendant. 
[Attornies — D>  ShtUer^  aad  BlackUw,] 
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Tregpass,  and 
not  case,  is  the 
proper  form  of 
action  for  taking 
away  a  tomb- 
stone firom  a 
church-yard, 
and  obliterating 
an  inscription 
made  upon  it 


After  a  man's 
return  from 
transportation  he 
may  inT*f^fw*n 
trespass  fisrix^ 
jury  done  to  a 
tomb-stone 
erected  by  his 
wife  during  hit 
absence^ 


Spooner  V.  Brewster. 

M.  RESPASS*  The  declaration  stated  that  the  defendant, 
with  force  and  arms,  &c.  seized,  cut,  damaged  and  destroy- 
ed divers  tcnnb-stones  Baod  grave-stones  of  the  pkintiflTs,  &c. 
and  with  divers  instruments  cut  out  and  erased  ther^om 
divers  inspriptions,  letters  and  figures,  &c.  upon  the  said 
tomb-stones,  &c.  and  greatly  defaced  the  same,  and  took 
.and  carried  away  the  same  tomb-stones,  &c.  and  converted 
anfl  disposed  thereof  to  his  own  use.     Plea — Not  guilty. 

The  plaintiff  had  been  transported  for  seven  years,  and 
during  his  absence  his  daughter,  who  married  a  person 
named  Gravenor,  died,  and  the  plaintiff^s  wife  caused  her 
to  be  buried,  and  paid  for  the  erection  ef  a  tomb-stone ; 
upon  the  front  of  which  was  inscribed  *'  Sacred  to  the  me- 
mory of  Eleanor  Gravenor,"  &c.  and  on  the  back  **The  fa- 
mily grave  of  John  and  Sarah  Spooner."  The  defendant,  who 
was  a  stonentnason,  afterwards,  at  the  desire  of  Gravenor, 
took  away  the  tomb-stone,  for  the  purpose  of  obliterating 
the  inscription  on  the  back,  and  did  in  fact  obliterate  it  at 
his  own  premises  about  a  week  after.  This  was  the  inju- 
ry complained  of.  The  plaintiff  had  returned  from  trans- 
portation after  the  time  of  his  sentence  had  expired. 


/ir«7i^,Serjt.  for  the  defendant,  contended,  that  trespass 
would  not  lie,  inasmuch  as  there  must  be  a  right  of  exclu- 
sive possession  to  maintain  that  action ;  and  such  right,  with 
respect  to  things  set  up  in  a  church-yard,  was  in  the  cler- 
gyman, and  not  in  the  party  erecting  them.  He  also  con- 
tended, that  any  right  of  the  wife  was  out  of  the  question, 
on  account  of  the  transportation  of  the  husband. 


Best,  C.  J.  told  the  jury,  that  although  the  freehold  of 
the  church-yard  was  in  the  clergyman^  yet  the  tomb-stones 
were  the  property  of  those  who  had  erected  them ;  and  that 
as  the  trespass  complained  of  in  that  action  was  not  upon 
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the  0oily  Imt  nponthetomb-stone^  the  plcdntiff  was  entitled 
to  recover.  He  also  observed,  that  during  the  absence  of 
a  hnsband  under  a  sentence  of  transportation,  the  ivife  was 
m  -some  respects  a  feme  eote^  but  that  on  his  return  the 
marital  rights  revived,  and  all  the  property  which  in  this 
case  the  wife  had  acquired  in  respect  of  the  tomb-stone, 
became  vested  in  him.  His  Lordship  gave  Wilder  Serjt. 
leave  to  move  to  enter  a  nonsuit,  iS  the  Court  should  think 
that  trespass  would  not  lie. 

Verdict  for  the  plaintiff— Damages  5L 

m 

Pett,  Seijt.  and  Abraham,  for  the  plaintiff. 
fFUde,  Serjt.  for  the  defendant. 

[AltorBies— 0nUfoit,  and  DimneJ] 
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In  the  ensuing  Trinity  Term,  Wilde,  Serjt.  moved, 
pursuant  to  the  leave  given,  to  enter  a  nonsuit.  He  cited 
Comyn's  Digest,  tit.  Esglise,  6.  1 ;  3  RoUe,  337 ;  Cor^ 
bem's  case,  IS  Co.  Rep.  105;  Godbolt,  SOO;  Year  Book,  9 
H.  4,  14  b  (a).  Comyn's  Digest,  tit.  Action  on  the  Case 
for  a  malicious  misfeasance,  A.  6;  and  Cro.  Jac.  367. 


JuntltL 


Best,  C.  J*  mentioned  Daltry  v.  Dee,  2  Rolle,  140. 

fPiide,  S^jt.  That  case  is  not  law  now.  By  the  course 
of  authority  it  has  been  overturned.  The  freehold  of 
the  churph-yard  is  in  the  parson.  The  case  in  Cro. 
Jac  states  that  a  tomb  bedomes  part  of  the  freehold  in 
the  dhurdi-yard.    If  the  possession  is  in  the  parson,  then 


00  Tlus  is  the  case  of  Lady  Widte, 
it  is  cited  in  1 2  Co.  Rep.  106,  and 
modier  places,  as  in  9  Hen.  4, 
but  it  is  in  the  year  book,  9  Edw. 
4,  14  bb     That  was  trnpass  a. 

d2 


gainst  the  parson,  for  removing  Sir 
Hugh  Vi^die's,  her  husband's,  eoet 
armor  and  pennonirom  the  church. 
See  also  Co.  latt  18  b.  and  Com. 
Dig.  tit.  C«mctcry,  (C). 
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no  other  person  can  maintain  trespass.  The  dechratiolB 
is,  tliat  the  defendant  seized^  damaged  and  destroyed,  cer^ 
tain  tomb-stones,  then  and  there  being,  and  cut  anddefaced, 
&c.  If  that  was  one  continuous  act,  then  at  no  time  did  the 
possession  revert  to  the  party* 


Best^  C.  J. — ^It  appeared  from  the  evidence,  that  the 
damage  was  done  a  week  after  the  carrying  away. 

fPtlde,  Serjt. — But  we  never  left  the  possession,  so  that 
it  could  not  revert  to  the  plaintiff.  Suppose  the  act  had 
been  charged  to  have  been  feloniously  done,  if  the  taking 
down  the  tomb-stone  was  followed  immediately  by  the  car- 
rying it  away,  the  owner  of  the  soil  never  would  have  pos- 
session of  it  as  of  a  chattel;  as  if  a  tree  were  cut  down  and 
immediately  carried  away,  that  would  not  be  larceny* 
Though  the  heir  may  have  an  action,  yet  it  does  not  ap- 
pear^ that,  if  there  be  a  removal,  the  property  will  revert 
to  him.  I  apprehend  it  will  continue  in  the  parson.  The 
action  on  the  case  is  perfectly  competent  to  redress  in- 
juries. And  holding  tomb-stones  to  be  in  the  possession  of 
the  party  who  sets  them  up,  will  deprive  the  church-yard 
of  much  of  its  protection. 


The  Court  took  time  to  consider,  and  on  the  following 
day,  their  judgment  was  deUvered. 

Best,  C.  J. — We  have  considered  the  question  in  this 
Case,  and  are  of  opinion,  that  trespass  is  the  proper  form 
of  action.  Butler y  J.  says,  that  for  removing  a  person 
from  a  pew,  trespass  will  not  he ;  but  that  is  because  pews 
are  in  the  disposition  of  the  ordinary,,  who  nay  put  in  one 
person,  and  then  remove  him  and  put  in  another,  for  the 
convenience  of  the  parish,  unless  there  be  a  faculty.  But 
there  is  a  case  in  Rolle,  which  says,  that  if  a  pew  be  broken, 
trespass  is  the  proper  action.  This  case  appears  to  me 
to  be  law;  It  has  been  doubted  in  one  case,  but  is  support- 
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ed  by  others,  and  is  consistent  with  common  sense.  In 
the  case  in  9  £dw.  4,  14  b.  the  form  of  action  turns  out 
to  have  been  trespass.  That  was  Lady  Withers  case,  Brswster. 
which  was  trespass  against  the  parson,  and  is  cited  by 
Lord  Coke.  On  such  a  question  one  case  is  enough.  My 
brother  fTilde  alluded  yesterday  to  cases  of  felony,  with 
respeet  to  a  tree  severed  and  carried  away  by  one  continu- 
ous act.  I  think  we  ought  hardly  to  allude  to  criminal 
cases;  because, infavorem  vitce  decisions  are  often  come  to, 
which  do  not  square  well  with  the  principles  of  the  com- 
mon law.  If  the  contrary  had  not  been  settled  law,  I  should 
have  thought  such  a  case  a  felony,  becausie  the  moment  a 
tree  is  cut  down,  it  is  a  chattel  belonging  to  the  party 
owning  the  ground ;  and,  when  removed  animojurandi, 
comes  under  the  same  principle,  as  goods  carried  from 
one  county  into  another.  It  is  said,  that  trespass  cannot  be 
maintained,  because  the  possession  of  the  church-yard  is  in 
the  parson.  But  the  possession  of  the  tomb-stone  may  be 
in  another.  If  I  grant  land  reserving  to  myself  the  trees; 
if  the  tenant  cuts  them  down,  trespass  will  lie. 


Park,  J. There  is  a  case  in  which  Lord  Coke  ex- 
pressly says,  that  the  possession  of  the  tomb-stone  is  not  in 
the  parson,  because  he  is  paid  for  the  permission  to  erect  it. 


Gazelee,  J....The  case  in  Godbolt  does  not  affect  this 


Rule  refused. 
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Adffwmed  Sittings  in  London,  qfter  Easter 

Term,  1825. 


May  soM.  Fetty  oHd  Another  v.  Anderson. 

ifhusband  and  ASSUMPSIT  for  goods  sold.  Plea^General  issue, 
toge^,  and^  ^^^  jilaintiflb  were  grocers^  and  the  defendant  a  baker 
bu4n«t'iiair-    and  confiectioner. 

ned  on  in  the 

honse  in  which  The  pbuntiiBb*  shojunan  proved  that  he  had  been  on 
the  wiie'a  name  the  premises  where  the  goods  were  sent,  and  had  seen 
the  p^^se  of  ^^  defendant  there  in  a  working  dress,  and  applied  to 
goods,  in  the  p«^  liim  for  inonev ;  he  said,  that  the  witness  had  better  speak 

rith  rates,  and  ....  i.«        i. 

inacontractwith  to  his  wife;  the  wife  said,  she  could  not  pay  him  then, 
ccwfyetthe  "  Th®  SOU  afterwards  brought  the  mosa^y.  The  name  "An- 
tedd^l^f^     derson"  was  over  the  door, 

profits  of  the  One  of  the  plaintifis'  clerks,  proved  that  he  had  ire- 

aware  of  and  as-  quently  called  for  sums  due,  and  seen  the  defendant  come 
dMHn«ris*H*  ^^*  ^^  *^®  bakchouse  with  his  coat  off;  who  said  that  he 
able  in  an  ac^n  ^^^i^  in  the  employ  of  his  wife,  but  received  no  wages ;  that 

for  goods  deli-  -o      » 

Tered  at  their     although  he  Uved  in  the  house,  yet  his  wife  and  he  did 
purposes  of  this  ^^^  cohabit ;  and  that  they  had  better  not  sue  him,  for  if 
Se^blibof^'ar-  ^^  ^'^'  ^^^  would  not  get  more  than  4«,  in  the  pound, 
ceis^  are  beaded       Another  witness  proved  that  he  applied  for  money  at 

the  shop,  where  he  saw  the  defendant's  wife,  and  she  said, 

that  she  would  tell  Mr.  Anderson. 

On  the  part  of  the  defendant,  several  bills  of  parcels 

were  put  in :  they  were  in  this  form — 

21  Augt.  18^,  Mrs.  Anderson. 

Bought  of  Petty  &  Wood. 

Witnesses  were  also  called,  from  whose  testimony  it  ap- 
peared that  Mrs.  Anderson  paid  rent  and  rates ;  and  that 
her  name  was  in  the  rate  books,  that  flour,  and  other  ar- 
ticles had  been  furnished  on  her  credit,  by  various  trades- 


in  the  wife's 
name. 


V. 

Anojbrson, 
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men,  for  which  she  paid,  and  that  she  had  been  employed 

to  serve  the  parish  in  which  she  lived  with  bread.  ^tty 

It  appeared  that  the  defendant  had  carried  on  the  busi- 
ness of  a  baker  in  the  same  house,  till  he  went  to  prison ; 
that  during  his  confinement  the  goods  in  the  house  had 
been  sold  under  a  distress  for  rent,  and  were  purchased 
by  a  friend  for  Mrs.  Anderson,  who  carried  on  business 
on  the  premises^  as  a  baker  and  confectioner ;  that  after 
the  defendant's  discbarge  imder  the  insolvent  act,  he  came 
again  to  the  house,  and  Uved  there,  all  the  family  board- 
ing and  lodging  together. 

For  the  defendant  the  case  of  jirabdla  Beard,  2  Bos. 
&  Puller^  93,  was  cited  (a). 

Best,  C.  J.  told  the  jury,  that^  in  his  opinion,  the  si- 
tuation of  the  husband  precluded  the  application  of  the 
law  as  to  feme  sole  traders ;  and  that  although  a  married 
woman  in  London  might  carry  oxi  business  for  herself^  yet| 
in  this  cjEUie,  as  the  husband  lived  in  the  same  hojuse  with 
his  wife,  and  partook  of  the  profits  of  the  business,  not« 
withstanding  several  invoices  had  been  made  to  her,  it  must 
be  taken  that  she  was  acting  as  his  agents  and  that  the 
credit  was  in  point  of  law  given  to  him.  His  Lordship 
observed  that  the  defendant's  statement,  that,  by  suing 
him,  the  plaintiff  would  only  obtain  4^.  in  the  pound,  to- 
gether with  the  other  circumstances,  shewed  his  recogni- 
tion of  the  dealings ;  and  upon  this  directed  the  jury  to  find 
their  verdict  for  the  plaintiffs. 

Verdict  for  the  plaintiffs. 


In  the  ensuing  Trinity  Term,  Wilde,  Serjt.  obtained  a      Jwte  6tk, 
rule  niifi,  for  a  new  trial,  on  the  ground  that  the  Lord 
Chief  Justice,  instead  of  directing  the  jury  to  find  their  ver- 

(tf)  In  the  case  of  Beard  ^  Ux.  London,  was  not  liable  to  be  sued 

▼.  Wehh  and  another,  2  Bos.  &  as  such  in  the  coiurts  at  Westmin- 

PuL  93»  it  wsB  hek],  that  a  feme  ster. 
coreitiok  trader  in  the  city  of 
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diet  for  the  plaintiffs^  ought  to  have  left  it  to  them  to  say 
to  whom  the  credit  was  given:  he  cited  the  case  otBentley 
V.  tSriJln,  5  Taunt.  856. 

jume  toik.         The  rule  came  on  to  be  argued  in  the  course  of  the 
same  term,  and  Wilde,  Serjt.  was  called  on  to  support 
it.     He  arguedy  that^  granting  it  to  be  a  presumption 
of  law  that  the  credit  was  given  to  the  husband^  yet  that 
there  were  circumstances  to  be  left  to  the  jury,  for  them 
to  say/  whether  that  presumption  was  not  rebutted ;  such, 
for  instance,  as  the  payment  of  rates  by  the  wife,  the  fur- 
nishing of  goods  by  various  tradesmen  on  her  credit,  and 
the  bills  of  parcels  of  the  plaintiffs  made  out  in  her  name. 
It  might  be  allowed  that  in  cases  of  millinery  ftimished  to 
a  wife,  bills  of  parcels,  by  the  curtesy  of  trade,  made  out 
to  her,  ftimished  very  little  evidence ;  but  here  was  the  case 
of  a  wife  notoriously  trading  on  her  own  account,  and  sup- 
plying a  parish  with  bread.    As  to  the  argument  of  collu- 
sion between  her  and  her  husband,  what  injury  could 
there  be,  if  the  parties  were  cognizant  of  the  facts  ?    The 
wife  was  supported  by  friends,  and  therefore  her  credit 
was  better  than  her  husband's.     He  doubted  whether,  if 
the  goods  had  been  ordered  for  the  husband,  they  would 
have  been  supplied.     Were  not  these  facts  admissible  to 
shew  that  the  plaintiffs,  being  cognizant  of  the  circum- 
stances, elected  to  tn  st  the  wife? 

Park,  J.— The  granting  of  new  trials,  of  late,  has  been 
too  much  a  matter  of  course..  It  appears  that  my  Lord  C.  J. 
correctly  stated  the  case  to  the  jury,  as  well  as  expressed  his 
opinion.  In  Cox  v.  Kitc/nn,  1  Bos.  &  Puller,  338,  But- 
ler, J.  states,  that  motions  for  new  trials  are  to  depend 
on  the  discretion  of  the  Court.  Upon  ftill  consideration, 
in  my  humble  judgment,  this  verdict  is  so  right  that  no 
going  down  again  could  alter  it;  and  I  think,  if  a  new  trial 
were  to  be  granted,  and  a  different  verdict  returned,  it 
would  be  the  duty  of  this  Court,  at  least  for  once,  to  see 
if  it  could  stand.     L.  C.  J.  Holi,  in  the  case  otLangfori  v. 
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The  Administratrix  of  Ttfer,  Salkeld,  113,  ruled  that  a  1825. 

husband  was  liable,  as  a  matter  of  law,  for  goods  furnish^  Petty 

ed  to  his  wife,  on  the  mere  ground  of  their  cohabiting  to-'  a^^^'  ^^  ' 
gether. 

BuRROuGH  and  Gazelee,  Js.  thought  the  case  properly 
determined. 

Best,  C.  J. — In  Comyn's  Digest  (a),  it  is  said,  that  if  a 
wife  buy  necessary  apparel,  the  assent  of  the  husband  is 
generally  presumed.  Here  it  could  not  be  doubted ;  there 
was  no  fact  which  I  could  with  propriety  leave  to  the  jury 
to  repel  that  presumption.  The  invoices  do  not  repel  it, 
because  the  husband  saw  the  goods,  and  assented  to  their 
being  sent  in,  in  that  way.  In  the  case  oiBentley  v.  Orif^ 
fhiy  it  is  true,  that  thegoods  were  fiimished  while  the  par- 
ties were  living  together,  and  the  husband  saw  the  wife 
wearing  the  clothes;  but  the  contract  was  mad^ privately, 
and  the  wife  told  the  tradesman  not  to  bring  home  the 
goods  while  her  husband  was  there.  In  that  case,  there- 
fore, there  was  a  fact  to  be  left  to  the  jury.  But,  in  the 
present  case,  can  any  thing  repel  the  inference  of  the  hus- 
band's assent,  when  every  meal  he  eats,  and  the  bed  he 
sleeps  upon  every  night,  are  furnished  by  the  profits  of 

the  business?  t>  i     i*    i.         i 

Kule  discharged. 

Faughan,  Serjt.  and  Chitty,  for  the  plaintiffs. 
fFUde^  Serjt.  and  Bolland^  for  the  defendant. 
[Attornies — Amory  jr  C,  and  Brooking^ 

{a)  Title,  Baron  and  Feme^  (Q). 


GiMSON  V,  WoODFULL.  May  31j/. 

1  llOVER  for  a  mare.       The  mare  was  shewn  to  be  the      if  a  pany  has 
property  of  the  plaintiff;  but  in  the  course  of  the  examination  g^  ^^^  ^ 

goodi  have  been  stolen,  he  cannot  maintain  trover  against  the  person  who  bought  them  of  the  sup- 
posed tfaie^  without  he  has  done  every  thing  in  his  power  to  bring  the  thief  to  justice. 
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of  the  plauitiff'9  witnessea ,  it  cao^e  put  that  the  plabtiff  had 
good  EeasoQ  to  beheve  that  the  mare  had  been  stolen  by  the 
pcupsea  who  i|old  it  to  the  defendant ;  and  that  steps  had  bee^ 
taken  by  him^  both  before  a  magistrate  and  otherwise,  to 
get  his  property  back ;  but  that  he  had  done  nothing  to- 
w/^3fdM  bringing  the  thief  to  justice. 

Onslow,  Serjt.  for  the  defendant,  contended,  that  he  was 
under  no  obligation  to  go  into  evidence  for  the  defence. 
It  was  clear  that  the  mare  had  been  stolen.  What  occur- 
red before  the  magistrate  was  done  to  see  if  restitution 
could  be  had,  itnd  not  for  the  purpose  of  proceedmg 
against  any  supposed,  o&nder.  This  plaintiff  had  done 
nothing  to  bring  the  thief  to  justice ;  and  he  could  not  merge 
tli^  fi^lony  in  the  civil  action.  And  he  cited  2  Black.  Com. 
449;  and  4  Black.  Com.  362,  and  the  case  of  Horwood 
Y.  SmUh,  2  T.  R.  750. 

Faughan,  Serjt. — The  cases  in  Blackstone  do  not  ap- 
ply I  they  are  merely  as  to  how  far  property  is  affected  by 
sale  ki  market  overt,  and  go  on  to  state  that,  m  the  case 
of  horses,  inter  alia,  the  party  may  have  restitution  before 
a  magistrate.  The  propeirty  is  in  us.  If  a  party  state 
facts  from  which  a  magistrate  may  presume  a  felony,  and 
the  magistrate  does  not  go  on  with  the  charge,  it  is 
enough.  I  allow  that  the  objection  would  be  good,  if  an 
action  were  brought  against  the  felon  himself. 


A  witness  proved  that  he  went  with  the  plaintiff  before 
Mr.  Minshull  at  Bow  Street,  but  as  the  examination  there 
was  taken  down  in  writing,  he  was  not  permitted  to  state 
what  passed. 

Best,  C.  J. — This  is  a  hard  case.  I  am  of  opinion 
that  the  plaintiff  has  done  nothing  that  he  ought,  and  I 
doubt  if  a  statement  of  facts  before  a  magistrate  would  be 
enough.     But  he  goes  to  get  back  the  property,  and  not 
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to  pioaeeute  the  feloxL  If  I  was  to  hold  thai  thfe  aOi« 
tion  could  be  mamtained  under  such  cireumBtances^  we 
•should  have  no  more  criminal  prosecutions.  I  take  it,  the 
law  is  thi&;  you  mu^t  do  your  duty  to  the  |>.ublic»  before 
yoi}  seek  a  bmiefit  to  yourself;  and  thea  th^ve  in  no  neeeiH 
flity  for  a  civil  action.  The  decisions  go  not  only  to  the 
case  of  an  action,  against  the  feloi^  but  as  to  actions  against 
persons  who  derive  their  title  under  him-  There  is  a  case 
in  the  Term  Reports,  which  says,  that  the  property  is  in 
doubt  till  after  prosecution.  I  cannot  send  this  case  to  a 
jury ;  there  being  distiiact  evidence  of  felony,  I  think  that 
the  case  should  have  gone  to  the  grand  jury.  The  plain- 
tiff must  be  caUed. 

Nonsuit. 


V, 

WoopfvXfV* 


VaugAan,  Seijt.  and  Chitty,  for  the  plaintiff. 
OnslotVf  Serjt.  for  the  defendant. 

f  Attomies — Hunt,  a«d  WaUon  jr  Sotu} 


At  common  law,  a  person  rob- 
bed could  only  obtain  the  resti- 
tution of  his  goods  by  convicting 
the  thief  on  an  appeal  of  larceny, 
a  proceeding  long  out  of  use,  and 
now  wholly  aboUshed  by  stat.  59 
Geo.  3,  c.  46 :  but  by  the  stet.  21 
Hen.  89  ell,  the  judges  are  to 
grant  writs  of  restitution,  if  the 
felon  be  convicted  upon  the  evi- 
dence of  the  party  robbed,  or  of 
other  by  his  procurement;  but 
the  practice  now  is,  if  the  stolen 
property  be  produced  at  the  trial, 
for  the  judge  to  order  it  to  be 
ghren  up  to  the  person  from  whom 
it  was  stolen ;  and  my  Lord  Hale, 
(1  PL  544),  lays  down,  that  the  bond 
fide  sale  of  the  goods  in  market 
overt,  does  not  operate  agmnst 
the  party  robbed ;  and  if  the  thief 
hv  converted  the  stolen  property 


into  money,  the  Court  before 
whom  he  is  tried,  will  order  that 
to  be  delivered  up  to  the  person 
robbed.  Noy,  128,  HavberryU 
case,  cited  Cro.  Eliz.  661;  and 
this  is  the  universal  practice.  In 
the  case  of  Horwood  v.  Smith,  2 
T.  R.  750,  the  Court  held  that 
one  who  had  botiA  fide  bought 
goods  in  market  overt  of  the  thief, 
but  had  fsdrly  sold  them  again, 
before  the  conviction,  was  not  lia- 
ble to  the  owner  in  trover,-  though 
he  had  notice  from  the  owner  not 
to  part  with  them ;  but  the  Court 
appeared  to  be  of  opinion,  ^t 
trover  would  have  lain  agunst 
him,  if  the  stolen  property  had  re- 
mained in  liis  possession  up  to 
the  time  of  the  conviction. 

But  in  the  case  of  Packet  v. 
PatHck,    5   T.  R.   175,  it  was 
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QlUBOK 
V, 
WOODFULL. 


held,  tlutt  the  case  of  reslitation 
of  goods  did  not  iH;>ply  to  goods 
'  obtained  firom  the  owner  by  fake 
pretences,  and  without  felony.  For 
more  on  this  subject  see  2  Curw. 
Hawk,  tit  Appeal,  p.  240. 

The  forei^oing,  it  should  be  ob' 
served,  implies  to  a/Z  stolen  goods 
when  the  felon  is  convicted;  but 
as  to  stolen  horses,  it  is  enacted 


by  Stat.  37  Eliz.  c.  12,  §4,  that  the 
owner  may  have  restitution  of 
them,  if  sold  in  tnarket  overt,  by 
going  through  the  forms  there 
prescribed,  witlun  six  months  af-< 
ter  they  are  stolen,  and  on  pay- 
ment to  the  purchaser  of  what 
they  cost  him,  although  the  f^on 
be  not  convicted. 


COURT  OF  KING'S  BENCH. 


Sittings  in  London,  after  Trinity  Term,  1825. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Jtme  SSrdL  DiBDIN  V.  MORRIS. 

A  receipt  giv-  ASSUMPSIT  for  work  and  labour.    The  services  per- 
manage/of?*    fonned  by  the  plamtiff,  for  which  the  action  was  brought, 

were  the  writing  of  a  piece  called  the  Laplanders,  and  the 
acting  as  stage-manager  of  the  Haymarket  theatre.     Evi- 


managei 
theatre  "in 
tttiafiutionofall 
my  claims  for 

does  not  require  dence  was  given  of  the  value  of  the  services.    For  the  de- 

fence,  a  receipt  signed  by  the  plaintiff  was  put  in;  it  was 
for  521.  lOs.,  ''being  the  amount  of  a  benefit  at  the  Hay* 
market  theatre;  which  sum,  together  with  100/.  already  re- 
ceived,  is  in  satisfaction  of  all  my  claims  for  the  last  sea- 

itl^Tt^iooJ  son."    This  receipt  was  only  on  a  U.  6d.  stamp. 

paid  before. 

Brougham^  for  the  plaintiff,  contended,  that  the  words 
''in  satisfaction  of  aU  my  claims,"  made  it  equivalent  to  a  re- 
ceipt in  fiill  of  all  demands;  and  that  therefore  the  stamp  w«& 


tlie  stamp  of  a 
receipt  in  full 
of  all  demands. 
A  receipt  for 
521,  10s.  re- 
quires only  a 
stamp  for  that 
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wrong;    or    even  if  that  were  otherwise,  it  required  at 
least  a  receipt  stamp  for  1521. 10s. 

Abbott,  C.  J. — ^This  is  not  a  receipt  in  full  of  all  de- 
mands. It  is  only  a  receipt  for  52L  10s. ;  and  though  it 
mentions  the  previous  receipt  of  the  other  sum,  it  is  not 
at  all  given  as  a  receipt  for  that  sum. 

Verdict  for  the  defendant. 

Brougham  and  Evans,  for  the  plaintiff. 

Scarlett  and  Comyn,  for  the  defendant. 

[Attomies — Roviledge,  and  Brooks  Sf  Co.] 
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1825. 

DiBDIN 

Morris. 


Fenton,  Gent,  one,  &c.  r.  Correia. 

Assumpsit  for  work  and  labour  by  the  plaintiff,  an 
attorney,  for  business  done  before  the  commissioners  for 
Spanish  claims. 

It  appeared  that  the  defendant  employed  the  plaintiff 
to  prepare  and  present  memorials,  and  conduct  his  busi- 
ness before  these  commissioners ;  but  the  bill  for  this  bu- 
siness was  neither  signed  nor  delivered  a  month  before  ac- 
tion brought. 

Scarlett,  for  the  defendant,  contended,  that  the  plaintiff 
could  not  recover,  because  a  signed  bill  was  not  delivered  a 
month  previously,  the  plaintiff's  claim  containing  the  fol- 
lowing taxable  items : 

/.   s.   d' 
1824.  Aug.  18.  Attending  and  searching  at  the 

judgment  office,  to  see  if  satisfaction  of  judg- 
ment was  entered,  and  paid  3s,  Ad 0  13    4 

Sept.  9.  Attending  again  to  search  whether  the 


JuM  23n2. 

A  charge  for 
searching  whe- 
ther sadsfiurticm 
of  a  judgment 
was  entered,  or 
whether  an  issue 
was  entered, 
will  not  consti- 
tute an  attor- 
ney's bill  a  tax- 
able bill,  so  as 
to  make  it  ne- 
cessary to  deli- 
ver it  signed  be- 
fore action 
brought 
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ifldue  Wiut  e&tofei  in  acaseof  Madrasr.JFilks^ 
and  could  not  find  it^  and  paid  Is.  6d.  for 
search 0  10 

Siq^t  9.  Attefnding  again  to  see  if  the  issue  was 
docketed  in  the  year  1819^  and  paid  U.  6rf.        0    6 

S^t.lS.  AttendUngtosearchiftheissuewasdod:- 
eted  in  1817,  or  1818,  and  paid  search  9s.4d.    0    6 


S 


% 


Now  these  being  the  regular  charges  of  an  attorney,  they 
were  taxable ;  for,  although  they  were  not  for  any  step  tak- 
en in  a  cause,  yet  they  were  for  the  business  of  an  attorney 
respecting  a  cause  then  pending,  and  for  which  the  plaintiff 
charges  attorney's  fees. 

Abbott,  C.  J. — ^As  at  present  advised,  I  think  these  are 
not  taxable  items,  as  any  one  may  do  this  kind  of  business 
who  is  not  an  attorney :  indeied,  I  have  no  doubt  about  it. 

Jtotch,  on  the  same  side,  I  submit,  that  the  fee  paid  for 
such  a  search  is  a  disbursement  at  law,  which  would  make 
the  bffl  taxable  as  much  or  more  than  drawing  an  affidavit, 
which  any  one  may  do,  who  is  not  an  attorney. 

Abbott,  C.  J. — I  think  not. 

Verdict  for  the  plaintiff. 

Gumey  and  F.  Pollock^  for  the  plaintiff. 

Scarlett  and  Rotch^  for  the  defendant. 

[Attornies*— JPimfafiy  and  TaylorJl 


/illy  ISM  Buckingham  f.  Murray. 

In  an  action  A.CTION  for  a  libel  in  the  Quarterly  Review.  There  was 
review^  btuf-  ^  count  in  the  declaration  setting  out  that  part  of  the  in- 
fident  to  set  out  Jex  of  the  review,  which  professed  to  relate  to  a  work 

the  content!  of  '^ 

an  index,  (refer- 
ring to  an  artide  in  the  body  of  the  review),  which  is  of  itielf  a  libel;  luidtioreftrebce  need  be  made 
to  die  artidt  itielf*  if  the  index  contain,  per  te,  frimd  facie  libeUoui  matter. 
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published  by  the  plaintiff,  which  was  as  follows :  "  Btick-        l^ti5, 
ingham,  J.  S.  Travels  in  Palestine,  394.     Notice  of  an  Buckingham 
egregious  blunder  in  the  title  page  of  this  work,  ib.    Spe-     MuIltAT 
cinens  of  his  ignorance  and  book-making,  S77,  &c.  ftc." 

On  the  part  of  the  defendant  it  was  objected,  that  as  the 
mdex  was  only  a  reference  to  the  body'of  the  work,  it  was 
not  sufioient  to  state  merely  the  conteiMs  of  the  index,  bat 
it  was  necessary  that  the  ooant  should  contain  a  reference  to 
ike  whole  $  otherwise  that  would  appear  to  be  unquidified> 
which  was  in  fact  subject  to  a  material  qualifioatioA. 

Abbott,  C%  J.-^uppose  one  part  is  stated  which  has 
a  qualification,  and  there  be  another  which  has  not,  htire 
you  not  a  right  to  read  that  part  which  does  not  contain 
the  qualification?  If  one  part  of  a  book  cannot  be  under^ 
stood  without  a  reference  to  another,  then  you  must  set 
out  both ;  but  if  it  is  intelligible  without,  then  you  need 
not*  Suppose  the  matter  referred  to  in  the  index  had  not 
been  found  in  the  volume.  The  index  may  contain  a  se^ 
parate  libel.  I  am  of  opinion  there  is  no  ground  for  the 
objection. 

The  defendant  afterwards  submitted  to  a  verdict  for  100/. 

Scarlett,  Brougham,  and  Hill,  for  the  plaintiff. 

TTie  Attorney-General,  Gurney,  and  Park,  for  the  de- 
fendant. 

[Attornies— -Ftaar^i  jr  B.,  and  Turner  jr  Soni,'\ 
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Juhf.  uth.  Gresly  and  Others  v.  Price. 

ifitbe  neces-  ASSUMPSIT  by  the  assignees  of  a  bankrupt.  To  prove 
^  pJdtio^  that  there  was  a  good  ])etitioning  creditor's  debt  on  the 
creditor'f  debt    ^th  May,  the  ledger  of  the  debtor  was  produced.     The 

on  the  20th  .  , 

May,  it  ig  not  Witness  who  produced  it  did  not  make  the  entries  in  it  him- 

ihew  ^Mt  on  ^^^9  ^^^  Stated  that  he  saw  several  entries  in  it  before  the 

^  ^^^w^MM  ^^^  May;  but  the  latest  he  could  speak  positively  to  were 

aiiimof700<.  of  the  date  of  the  29th  January;  at  which  time  there  ap- 

that  there  were  pcarcd  to  be  due  to  the  petitioning  creditor  a  sum  of  700/. 

^ut^tAar^^'  On  his  cross  examination  he  acknowledged  that,  subse^ 

wards;  but  It  quently  to  the  29th  January,  there  had  been  receipts  and 

must  be  proved    ^  "^  ,,,,  m  o 

that  on  the  tpe-  payments ;  and  he  had  no  means  of  knowmg,  except  from 
much  J 1002.  the  books,  in  what  way  those  receipts  and  payments  alter- 
wat  owing.         ed  the  State  of  the  account. 


Scarlett,  upon  this,  submitted  that  the  plaintiff  must  be 
nonsuited,  there  not  being  sufficient  evidence  of  the  peti- 
tionmg  creditor's  debt. 

Campbell. — There  is  evidence  to  go  to  the  jury,  to  shew 
that,  on  the  20th  May,  there  was  due  to  the  petitioning 
creditor  100/. ;  when  on  the  29th  January  so  large  a  siun 
as  700/.  was  due.  It  is  for  the  other  side  to  cut  down  that 
sum,  and  reduce  it  below  the  sum  required. 

Scarlett. — ^The  evidence  must  be  legal  evidence;  the 
plaintiffs  undertake  to  prove  that  on  a  specific  day  a  spe- 
cific sum  was  due ;  and  their  giving  evidence,  which  shews 
that  it  is  imcertain  whether  it  was  so  or  not,  certainly  can- 
not be  sufficient. 

Abbott,  C.  J. — ^I  think  you  have  not  gone  far  enough. 
You  must  prove  a  specific  sum  due  on  a  specific  day.  Af- 
ter a  period  of  nearly  three  months,  there  being  continuing 
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tnnsactioiiSy  how  b  it  possible  for  any  one  to  say,  whether 
1000^.  or  5/.  is  due.  You  are  to  support  your  commis- 
sion, and  you  have  not  done  it.  The  plaintiff  must  be 
called. 

Nonsuit. 

Mamfoi  and  CaimpbeUj  for  the  plaintiff. 
Scarlett,  for  the  defendant. 

[Attomies— 0/tvn*#an  jr  Denhy,  and  Peanoru] 
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Adjourned    Sittings    in    London,    c^ter   Trinity 

Term,  1825. 


Gardiner  r.  Davis.  Oet,  2itt. 

Assumpsit  for  goods  sold.  The  plaintiff  was  a  cow-  if  one  aUow 
keeper,  the  defendant  a  milkman.  The  sale  and  delivery  ^tS^^nmw, 
by  the  plaintiff  to  the  defendant  being  proved;  evi-  and m ^rrying 
dence  was  adduced  on  the  part  of  the  defendant,  to  shew,  for  himself:  A 
that  though  the  plaintiff  ostensibly  carried  on  the  business-  ^^n  b  a  good 
of  a  cow-keeper,  and  had  his  name  painted  on  the  carts,  ^"the^raraw 
his  initials  branded  on  the  pails,  &c.  ^  Yet  that  the  busi-  aUowing  him  to 

trade;  and  iox 

ness  really  belonged  to  a  Mrs.  Evans.  goods  sold  in 

the  trade,  the 
person  so  carry- 

Abbott,  C.  J. — ^The  question  here  is,  more  properly,  Nr  >*  on  may 

««T-  ^       i_  recover,  unlea 

mth  whom  was  this  present  contract  made?  than.  To  whom  the  person  for 
did  the  business  belong?  for  if  a  person  allow  another  to  ^^  o„  assert*' 
trade  in  his  own  name,  and  to  hold  himself  out  to  the  S*/*,**^**^ 

'  rigbt  to  the  no 

world  as  carrying  on  the  business,  a  payment  to  that  other  doe. 
would  be  a  good  bar  to  an  action  brought  by  the  person 
hr  whom  the  trade  was  really  carried  oiu    And  the  per- 

VOL.  II.  E 


CASEB  AT  NISI  9MVS. 

sm^mb&ti^j  oaviTing  on  the  trada,  is  bjr  kiw  mtitM  \^ 
recover  foi  goods  tpld  in  the  couvse  o#  that  trade^  lAitese 
die  person  so  sufferflig  him  to  carry  on  the  tred^  intsr&rs^ 
hy  asserting  his  or  her  right  to  the  sum  due.  In  this*  case, 
it  appears  that  the  defendant  owes  the  money  either  to  the 
plaintiff  or  to  Mrs.  Evans,  and  that  the  business  was  carried 
on  by.  the  plaintiff  in  his  own  name,  and  that  Mrs.  Evans 
has  taken  no  step  whatever  to  assert  any  right  that  she 
may  have  to  this  money ;  and,  therefore,  taking  it  that  the 
plaintiff  was  carrying  on  the  trade  in  his  own  name  with 
her  privity  and  consent,  but  was  reaUy  a  sort  of  agent  to 
her,  as  she  has  not  interfered  to  assert  any  claim  to  this 
money,  he  would  still  he  entitled  te  recover  in  this  action. 

Verdict  for  the  plaintiff.^ — Damages  15/.  6i. 

Brougham  and  Abraham,  for  the  plaintiff. 
Comyn,  for  the  defendant. 

[Attornies — Greenfield,  kad  Ledwick.^ 


<^  *t¥i  Chbmy¥ant  V.  Tqornton. 

Uu^w^     Assumpsit  for  the  wbarfiige  of  timber.     Fleas— The 

2%V^noQ«  general  issue ;  and^  secondly,  4  tender  of  IQ/.  Replication, 
tLu"^     defying  the  tender.  ' 

'<  tnkc  tM«  ten  The  evidence  for  the  plaintiff  did  not  make  out  the  dft- 
fiU^Htde-  fendant  to  be  the  owner  of  the  timber,  and  therefore  did 
SIJrfjoK-  aotaflfecthimatall. 

^^^_^  ^^  For  the  defendbnt,  in  support  of  tbe  plea  of  lendor,  a 
a  tender  ipiuit  witness  was  called,  who  proved  that  some  persons  gbHcmI 
made  on  theber  <^  ^^  plaintiff,  and  tendered  him  ten  sovereigaa  '^foc  Ae 
!!)n^^o J^  <»^'  that  was  on  his  wharf,"  and  that  he  might  take 
the  money.        those  ten  sovereigns  '^  in  fbU  of  his  demawi'*    The  w]#» 

Be«  stated,  thafe  diQSft  poosona  did  not  mention  the  name 
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of  the  defendant,  nor  did  this  witness  know  the  timber 
to  be  his. 

Campbell  and  ChUty^  for  the  plaintiff,  contended,  Jtrttf 
that  the  tender  not  being  shewn  to  be  made  on  the  behalf 
rf  die  defendant,  was  not  good ;  that  a -stranger's  going  and 
making  a  tender  would  not  avail;  and  secondly,  that  the 
tender  was  also  bad,  as  the  money  was  offered  in  full  of 
the  demand. 
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Chsminavt 

V. 

Thornton. 


Abbott,  C.  J. — Perhaps  a  tender  must  be  taken  to  be 
made  on  the  behalf  of  the  person  who  owes  the  money; 
bat  this  tender  was  not  good,  being  made  in  full  of  the 
demand. 

Verdict  for  the  plaintiff  on  the  plea  of  tender, 
with  Is.  damages. 

Campbell  and  Chitty,  for  the  plaintiff. 
Marn/aJt  and  Comyniy  for  the  defendant. 

[Attomies— Mfe^Mum,  and  Sherwood  jr  Son.'] 


hAcocH,  Gent  one,  &c.  v.  Dick- 
BRseif  and  Anotlier. 

Asfumpidt  for  an  attorney's  bill, 
WcM  Geaeral  issue,  and  aten- 
4er  of  3^  3«.  8<{.  The  proofs  of 
huiBess  done,  and  deli?ery  of  a 
biO,  &C.  were  adduced  on  the  part 
of  die  plaintiC 

Jo  prove  the  tender,  a  witness 
wm  called,  who  stated,  that  ie 
fm  oae  of  the  defendants  o£fer 
^  plaintiff  32.  3l.  8(1.  in  casV, 
md  ihaX  the  plaintiff  was  mlllng 
19  take  it  in  part;  but  the  defend- 


Nov,  Srd, 

ant  said,  that  she  owed  him  no      TVnAr.— If  a 

more,  and  took  up  the  money  J^o*f  monry" 

again,  and  would  not  let  the  plun-  and  the  plaintiff 

tiff  take  it  in  part.  ?^^  ^  ^^^  >J, 

rV  y      mi  •  ,      .     m  part,  and  the 

Abbott,  C.  J.— This  tender  is  defendant  wiU 

not  good.    A  party  tendering  mo-  not  allow  him 
ney  should  tender  it  without  mak-  J?  ^°  ^°'  "y^?* 

'  that  no  more  is 

ing  any  terms,  and  should  leaire  owing:  this  is 

it  still  open  to  the  one  party  to  not  a  good  ten- 

say  that  more  was  due.    And  to  J;;„^^„\ 

the  other,  that  the  sum  tendered  money,  should 

was  SuiBcient.  tender  it  with- 

out making  any 
,_     „      _       ,      ,  i.     .  terms,  and  leav- 

Verdict  for  the  defendants  on   i^g  jt  open  for 

the  general  Issue,  and  for  one  party  to  say 

that  more  was 
due,  and  to  the 
•ther,  that  the  «ura  tendered  wu  sufficient 

e2 
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isas.  ^ 

Chbminant 

V, 

Thobntov. 
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the  plaintiff  mth  U,  dam- 
ages  on  the  plea  of  tender. 

ScarleU  and  D.  F,  Jonet^  for 
the  plaintiff. 
Storki,  for  the  defendant. 

[Attomies— Rofrtnton,  and  Smith 


This  case  was  tried  at  the  Ad- 
journed Sittings  at  Westminster, 
afterTrinityTerm,  1825:  but  being 
on  the  same  subject  as  the  case  of 
Cheminant  v.  Thornton,  it  was 
deemed  more  convenient  to  insert 
it  in  the  shape  of  a  note  to  that 
case. 


^'-  **'*•  Brain  v.  Harden  and  Others. 

iftrwrerii  X  TROVER  for  twenty  puncheons  of  brandy.  The 
thc'Sendedde-  brandy  was  in  the  London  Docks^  and  the  London 
Ac^efendS^t  ^^^^  Company  finding  both  these  parties  claim  the 
was  the  con-       brandy,  filed  a  bill  of  interpleader  (a) :  and  this   action 

goods,  and  had  a  right  to  stop  them  in  transitu,  and  the  plamtiff;  in  anticipation  of  this,  setup  thai 
he  btmdjide  bought  the  goods  of  such  consignor  before  the  stoppage  in  transitu. 

If  it  appear  that  that  purchase  by  the  plaintiff  was  by  a  written  agreement,  such  agreement 
must  be  produced;  and  if  it  is  not,  the  plaintiff  will  not  be  allowed  to  give  other  evidence  of  his  buy- 
ing the  goods. 


(a)  On  the  subject  of  bills  of 
interpleader.  Lord  Rede»dale  lays 
down  (Mitf.Treat  on  Equity  Plead. 
47)  that  "where  two  or  more  per- 
sons claim  the  same  thing  by  dif- 
ferent or  separate  interests,  and 
another  not  knomng  to  which  of 
the  claimants  he  ought  of  right  to 
render  a  debt  or  duty,  or  to  deli- 
ver property  in  his  custody,  and 
fears  he  may  be  hurt  by  some  of 
them,  he  may  exhibit  a  bill  of  in- 
terpleader agunst  them.    In  this 
bill  he  must  state  his  own  rights, 
and  their  several  claims,  and  pray 
that  they  may  interplead,  so  that 
the  Court  may  adjudge  to  whom 
the  things  belong,  and  he  may  be 
indemnified.    If  any  suits  at  law 
are  brought  against  him,  he  may 
also  pray  that  the  claimants  may 
be  restrained  from  proceeding,  till 
the  right  is  determined.    Prac* 


Reg.  3.— To  a  bill  of  interpleader 
the  plaintiff  must  annex  an  affida- 
idt,  that  there  is  no  collusion  be- 
t^veenhim  and  any  of  the  parties; 
and  if  any  money  is  due  from  him, 
he  must  pay  it  into  Court,  or  at 
least  offer  so  to  do  by  his  bill    The 
want  of  the  affidavit,  that  the  bill 
is  not  exhibited  in  coUudon  with 
any  of  the  parties,  is  a  ground  of 
demurrer  to  the  bilL  Mitf.  126. 
The  plsdntiff,  by  his  bill  of  inter- 
pleader, admits  a  title  against  him- 
self in  all  the  defendants.  1  Ves. 
&  B.  334.    If  one  of  the  clsdmants 
professes  to  have  a  legal  and  tbe 
other  an  equitable  title   in  the 
thing  in  question,  it  is  sufficient 
to  ground  a  bill  of  interpleader, 
and  that  though  the  plaintiff  has 
not  been  actually  sued  by  dther, 
but  only  the  claims  made.  MoT" 
gan  v.  Martaeh,  2  Mer.  107>  9ad 
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was  therefore  brought,  under  an  order  of  the  Court  of 
Chancery.  The  defendants  were  the  agents  of  Messrs. 
Eliz6  &  Co.  of  Cogniac;  of  whom  Messrs.  Matson  & 
Co.  of  London,  had  ordered  the  brandy;  but  before 
die  brandy  had  arrived  in  this  country,  Messrs.  Matson 
failed,  and  the  defendants  directed  the  London  Dock 
Company  not  to  deUver  it ;  as  they,  as  the  agents  of  Messrs. 
Eliz£,  claimed  the  right  of  stopping  it  in  transitu. 

In  anticipation  of  this  defence,  the  plaintiffs  counsel 
relied  on  an  alleged  bond  fide  sale  of  the  brandy  to  him  by 
Messrs.  Matson,  just  before  their  failure.  And  to  sub- 
stantiate this,  they  called  Mr.  Matson,  who  stated,  that 
their  house  (which  stopped  payment  on  the  21st  of  Febru- 
ary, 1824),  sold  the  brandy  to  the  plaintiff,  and  received  a 
bin  of  exchange  in  payment.  In  his  cross-examination, 
he  sud,  that  there  was  a  written  contract  for  this  sale  be- 
tween their  house  and  the  plaintiff. 
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The  jittomey-General  objected,  that  as  there  was  a 
written  contract  for  the  sale,  and  for  the  payment  of  the 
price,  that  written  contract  must  be  produced ;  and  if  it 
was  not,  no  other  evidence  could  be  given  of  the  sale. 

Scarlett y  contra. — If  this  was  an  action  brought  on  the 
contract  against  either  of  the  contracting  parties,  we  must 
produce  the  contract ;  but  this  being  an  action  of  trover 
against  a  wrong  doer,  we  need  only  prove  that  we  bought 
the  brandy,  and  that  it  is  ours,  which  we  may  do  without 
putting  in  the  contract  for  the  purchase  of  it. 

Abbott,  C.  J. — ^The  defendants  rely  on  a  right  to  stop 


Ike  cMes  there  dted.  At  the  hear- 
■f  of  a  bill  of  interpleader,  the 
Coot  will  dther  decide  between 
^  defendants,  or  direct  an  issue, 
«  action,  or  a  reference  to  the 
■Hter,  aa  the  nature  of  the  case 
^  require.  Angtl  v.  Hodden, 


16  Ves.  202;  and  when  the  right  is 
decided,  the  court  will  decree  the 
defendant,  who  was  in  the  wrong, 
to  pay  the  costs  of  the  plaintifif, 
and  of  the  other  defendants.  Dor^ 
rUn  and  others  v.  HardcastU  and 
others,  2  Cox,  278. 
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m  trwuitu;  and,  to  get  rid  of  Aat^  the  plaintiff  contends, 
that  he  had  pievioiisly  bought  the  brandy  of  Messrs. 
Matson.  Now,  unless  the  written  contract  is  put  in, 
you  cannot  shew  a  bond  fide  i^ale  of  it  from  them  to  your 
client. 

The  written  contract  was  put  in,  and  the  case  went  to 
the  jury  on  die  question,  whether  there  was  a  bonA  fide 
sale  of  the  brandy  by  Messrs.  Matson  to  the  plaintiff,  be* 
fore  the  stoppage  th  tranritu  by  the  defendants. 

The  jury  being  of  opinion  that  there  was  not,  found  a 

Verdict  for  the  defendants. 

Scarlett^  Denman^  and  Tmdal^  for  the  plaintiff. 

The  Attorney 'OeneralzxA  F.  PoUock,  for  the  defendants. 

[Attoniies— it.  Mitekell,  and  Pearce,"] 


BEFORE  ABBOTT,  C.  J.,  BATLEY,  HOLROYD  &  LITTLEDALE,  iS. 

In  Bank. 

N99. 1th.  Scarlett  moved  to  set  aside  the  verdict,  on  the  ground 

that  it  was  against  evidence. 

The  Court  were  clearly  of  opinion  that  the  verdict  was 
quite  supported  by  the  evidence ;  but  to  give  the  plaintiff  an 
opportunity  of  bringing  the  case  before  another  jury  upon 
any  better  evidence  he  might  be  able  to  produce,  their 
Lordships  granted  a  rule  to  shew  cause  why,  instead  of  a 
verdict  for  the  defendants,  a  nonsuit  should  not  be  enteredl. 
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STR<m»  and  Otbert  0.  Haet  and  Olliers.  ^,^  ^^^ 

Assumpsit  tot  ft^eigiit.    Hie  piaihtMft  trtt*  tht    ifka 


•^vheift  of  tfa^  htig  AthttitiCy  ai^  th6  defendants  ^^t^  being  no  chart- 
Mietert.  Hart  ft  Cb.,  ahd  Messrs.  Hunter  &  Co.;  each  of  ^jS^^^ff^p 
whiefa  firms  carried  on  business  at  St.  John's,  Neyrfound-  deliver  the 

,      ,  cargo,  and,  ai 

land.  the  best  thing 

h  the  month  of  A|ml,  1881,  Metnn.  Hart  ft  Co.,  and  ^^^'^ 


un- 


Messrs.  Hunter  &  Co.,  shipped  cod-«sh  on  board  the  At-  *"  ^^  ^"^^^ 

'        **  orcumstancet, 

lantic :  1800  quintals  belonging  to  Messrs.  Hart  &  Co.,  and  takes  a  biU  of 
1400  to  Messrs.  Hunter  &  Co. ;  for  which  the  captain  (who  pj^^'to^ 
wa^  one  of  the  plamtiffe)  signed  separate  bills  of  lading,  ^^^l^!^ 
AD  the  fish  was  consiimed  to  Messrs.  Page  &  Noble,  of  for  the  amount 

®  ®  of  the  freight: 

Oporto.  On  the  S8th  of  April,  the  captain  received  the  This  does  not 
following  letter,  signed  by  one  of  the  firm  of  Hart  &  Co.,  Jjj^f^e 
and  one  of  the  firm  of  Hunter  &  Co.  cargo,  but  they 

are  Kable  for 
freight  if  the 

"  St.  John,  Newfoundland,  28Ui  April,  1821 .      ^">  ^  dishon- 

I  »  r     J  Qjjffc^    But  if 

'*  Captain  James  Allen,  Brig  Atlantic.  it  appear  that 

he  might  have 

"  Sir, — ^Havingyomffy  laden  your  brig  with  a  cargo  had  hu  money 

of  merchantable  cod-fidh,  we  request  you  will  embrace  the  Ld  choee^to 

fast  &TOUTBble  wind  that  oflfers,  and  proceed  directly  for  ^^^^b!^'  *' 

Oporto ;  and  on  your  arrival  ofi*  that  bar,  we  beg  you  will 

mdearour  to  communicate  with  our  friends  Messrs.  *Page 

k  Ndble,  to  whom  your  cargo  ii^  consigned,  and  whose  tn- 

ttfucHons  you  are  to  follow  as  to  your  further  proceedings 

widi  our  fish.    Should  you  discharge  at  Oporto,  which  we 

ttnk  retry  probable,  our  friends  there  will  pay  your  fi*eight 

aeootding  to  bilk  of  lading ;  and  if  ordered  to  a  second 

poft,  the  customary  advance  of  8d.  per  quintal  will  be 

sBowed.    We  enti^at  your  best  exertions,  kc,  and  re- 

nain,  fcc. 

Hart,  Robinson  &  Co. 

Hunter  k  Co.*' 

The  brig  sailed  and  arrived  at  Oporto,  and  the  captain  was 
told  by  Page  &  Noble  to  go  on  to  Bilboa,  and  place  his  cargo 


56 


1825. 
Strong 

V, 

Hunt. 


CASES  AT  NISI  PRIUS. 

in  the  hands  of  Messrs.  Acha^  Basozabal  &  Co.  The  cap* 
tarn  accordingly  did  so,  and  delivered  his  cargo  to  them  on 
the  14th  of  June;  they  at  his  request  paid  for  him  a  part  of 
the  port  charges^  &c.  and  paid  him  a  smaU  sum  in  cash, 
and  gave  him  a  bill  of  exchange  for  464/.  ds.  3d.  the  resi- 
due of  the  freight  This  bill  was  drawn  at  90  days  after 
date  on  a  person  named  Ugarte,  who  resided  in  London. 
This  bill  was  dishonoured,  and  Messrs.  Acha  &  Co.  stop- 
ped payment  in  the  month  of  August. 


Scarlett,  for. the  defendants  Hunter  &  Co.,  contended, 
that  Messrs.  Hunter  &  Co.  and  Messrs  Hart  &  Co.  could 
not  be  jointly  liable  in  this  action,  because  each  shipped 
a  separate  quantity  of  their  own  fish,  and  it  was  not  a  joint 
shipment  by  both.  And  even  if  it  was  so,  the  captain  has 
a  lien  on  the  cargo  for  his  freight,  and  he  may  refuse  to 
deliver  it,  till  his  freight  is  paid.  The  defendants  ship- 
ped their  goods  to  Messrs.  Page  &  Noble,  knowing  no- 
thing of  the  house  of  Acha,  Basozabal  &  Co.  to' whom  the 
ship  was  sent  by  Page  &  Noble.  When  the  ship  arriv- 
ed at  Bilboa,  the  captain  might  have  had  his  freight  in 
specie.  He  is  one  of  the  plainti£fs,  and  he  preferred  making 
Messrs.  Acha,  Basozabal  &  Co.  his  agents,  for  he  employ- 
ed them  to  pay  the  port  charges ;  and  for  the  residue  of 
the  freight,  he,  for  his  own  convenience,  took  a  bill,  when  he 
might  have  had  cash :  now  he  cannot  say  that  he  will  take 
a  bill  for  his  own  convenience,  and  yet  hold  others  liable. 
To  entitle  the  plaintiffs  to  recover,  it  ought  to  have  been 
proved,  that  Acha,  Basozabal  &  Co.  got  possession  of  the 
cargo  by  fraud,  and  that  then  the  only  thing  the  captain 
could  do  was  to  get  this  bill.  By  the  bills  of  lading,  which 
constitute  the  contract,  the  goods  were  to  be  delivered 
to  Page  &  Noble,  or  their  assigns,  they  paying  freight. 
Why  did  not  the  captain  make  them  do  so?  The  question  is 
this — ^Was  this  bill  of  exchange  forced  on  the  captain,  or 
did  he  take  it  for  his  own  convenience?  for  if  he  chose  to 
take  a  bill  of  persons  who  were  no  parties  to  the  contract. 
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he  does  so  at  his  own  risk,  and  we  are  not  answerable 
for  it 

Marryat,  for  Hart  &  Co.  waived  all  objections  to  the 
fbnn  of  the  action,  and  stated  that  there  was  no  case  to  be 
found  like  the  present,  where  there  was  not  a  charter- 
party* 

Abbott,  C.  J. — As  to  the  first  point,  that  this  was  not  a 
joint  contract  by  these  two  firms.  If  the  case  had  depend- 
ed on  the  bills  of  lading,  it  might  not  have  been  so;  but 
then  the  ship  would  not  have  gone  farther  than  Oporto ; 
but  the  letter  of  the  28th  of  April,  goes  to  make  all  the 
defendants  partners  in  this  transaction,  as  both  the  houses 
Hart  &  Co.  and  Hunter  &  Co.  jointly  direct  the  captain 
to  follow  the  instructions  of  Page  &  Noble.  As  to  the 
other  point,  the  master  may  retain  the  goods,  till  he  is  paid 
his  fireight,  but  the  custom  is  to  deliver  the  goods  and  then 
to  be  paid  the  freight.  The  strong  presumption  in  this 
case  is,  that  the  captain  delivered  the  dbgo,  and  finding 
that  he  could  not  get  his  money,  he  took  a  bill  as  the  best 
thing  he  could  do  for  all  parties.  If  it  had  appeared  that 
he  might  have  had  his  money,  but  chose  to  have  a  bill,  that 
would  be  a  defence;  but  that  is  certainly  not  made  out. 
If  this  was  a  joint  contract,  and  if  the  captain  took  this  bill 
18  the  best  thing  he  could  do  under  the  circumstances,  the 
Ts  are  entitled  to  recover. 

Verdict  for  the  plaintiffs — Damages,  464/.  165. 
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In  Bank. 

Scarlett,  on  the  behalf  of  Messrs.  Hunter  &  Co.,  applied 
for  a  new  trial,  on  payment  of  costs :  he  moved  entirely  on 
rits,  shewing  that  Messrs.  Hart  &  Co.  and  Messrs. 
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Himter  &  Co.  had  not  jointly  shipped  die  caifo.    The 
Court  granted  a  rule  to  shew  cause. 

"    The  Attorney  Oeneral^  Peake,  Seijt.  and  Campbell,  for 
the  plainti£fs. 

Scarlett  and  Brodrick,  for  the  defendants,  Hunter  &  Co. 
Marryat  and  F.  Pollock  for  the  defendants.  Hart  &  Co* 

[Attoniies — Holme,  F.  jr  L.  for  die  plaintifli;  Macdougal  j-  Co.  for 
Hunter  &  Co.;  and  A.  8.  Wadeton,  for  Hart  &  Co.] 


In  the  case  of  Tapley  v.  Martens, 
8  T.  R.  451,  wMch  was  an  action  on 
acharter  paity,  it  was  held  tiiat  the 
ciq>tain  taking  for  his  freight  a  bill 
of  the  consignee  of  the  cargo,  who 
was  the  consignor's^  agent,  and 
wMch  was  dishonoured,  did  not 
take  away  his  right  of  action  for 
the  freight  against  the  defendant, 
who  shipped  the  goods:  but  Lord 
Kenyon  said,  that  if  the  con- 
fflgnee  had  been  ready  to  pay  in 
money,  and  the  plaintiff  had  taken 
the  bill  for  lus  own  accommo- 
dation, there  might  have  been 
some  weight  in  the  arguments 
used  for  the  defence.  The  case 
of  CkriMty  T.  Row,  1  Taunt.  dOO, 
was  al60  an  action  on  a  charter 
party :  it  was  there  held,  that  if  the 
captain  sign  a  bill  of  lading,  and  it 
is  stated,  that  the  freight  is  to  be 
pud  by  the  consignees  on  the  de- 
livery of  the  cargo,  he  does  not  by 
that  give  up  lus  claim  on  the  con- 
signor for  the  freight  Andin<$A€p- 
urd  V.  De  BemaUsi  13  Ea.  56$,  on 
that  point  Lord  ElUnhorough  says. 


that  if  the  clause  in  the  bill  of  la- 
<fing,  tiiat  the  consignee  should  pay 
the  freight,  were  introduced  wMi 
a  view  to  the  conugnor's  security, 
and  made  it  incumbent  on  the 
master  of  the  ship,  at  his  peril,  to 
look  to  the  consignee  under  the 
bill  of  lading  for  payment  of  tho 
freight  i  the  plaintiff  had  no  right 
to  deliver  to  the  defendant's  agent 
without  first  receiving  such  pay- 
ment, and  his  delivery  without  pay- 
ment was  in  that  case  not  a  right 
and  true  delivery ;  but  if  this  clause 
were  introduced  for  the  master's 
benefit  only,  and  merely  to  give 
him  the  option,  Ifhe  thought  fit,  to 
inast  upon  his  receiving  freiglit 
abroad  before  he  should  make  de- 
livery of  the  goods,  he  had  a  right 
to  waive  the  benefit  of  that  provi- 
sion in  his  favour,  and  to  deliver 
without  first  receiving  payment; 
and  he  is  not  precluded  by  such 
delivery  from  afterwards  main- 
taining an  action.  And  the  lat- 
ter seems  the  true  construction  of 
ttus  contract. 
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Robinson 9  Clerk,  v.  Ward,  Gent,  one  &c.  October^  J5. 

Assumpsit.  The  declaration  contained  a  special  Umu  attorney 
count,  which  stated,  that  in  consideration  that  the  plaintiff  ^^  ^nT°"*^ 
would  retain  the  defendant  as  his  attorney,  &c.  he  would  in  w«  hand*, 

•^  and  payi  such 

use  due  care,  diligence,  &c.;  and  proceeded  to  state  that  money  to  the 
not  regarding,  &c.  he  did  not  place  a  sum  of  5200/.  in  the  private  account 
fimds,  as  was  his  duty,  whereby  the  same  was  lost.     There  j^J^J^Jj'J^ 
were  also  the  common  money  counts.    Plea — General  issue,  fiui,  he  wui  be 

.     .  J         liable  for  the 

The  case  was  tried  almost  entirely  on  admissions:  and  on  amount  to  the 
the  part  of  the  plaintiff  the  following  facts  appeared—  tlLl^'b!^ 
The  plaintiff  had  sold  an  estate  in  Hampshire  to  Mr.  f^*  "^  hare « 

*■  *  large  nun  of 

Alexander  Baring;  for  which  the  defendant,  as  the  then  money  of  Ua 

sofidtor  for  the  plaintiff,  had  received  5300/.  on  the  21st  banker's. 

of  August,  1824;    and  out  of  this  sum  the  defendant  mJ^^JSITbe 

was  to  pay  certain  charfires  incidental  to  the  sale  of  the  ^  op«n  »  ?«'' 

*    "^  °  ^  ^  account  with  a 

estate ;   and  to  place  the  residue  in  the  funds.     The  banker,  and  to 

amount  of  the  charges  to  be  paid  by  the  defendant  out  ^V  name^  but 

of  this  sum  of  money  was  not  ascertained  till  the  10th  of  !^A.^B/r^' 

September,  though,  as  early  as  the  28th  of  August,  they  '  "tate/ 

were  known  not  to  exceed  100/.    The  defendant  had  pre- 

Tiously  to  the  10th  of  September  paid  the  identical  notes 

he  received,  as  the  purchase  money  of  this  estate,  to  the 

credit  of  his  private  account,  at  his  banker's,  Messrs. 

Marsh  &  Co.  of  Bemers  Street.    The  10th  of  September 

was  on  a  Friday.    The  bank  of  Messrs.  Marsh  &  Co.  paid 

during  the  whole  of  Saturday  the  11th,  but  never  paid 

afker  that.     It  was  also  proved  that  Messrs.  Hoare  &  Co. 

were  the  plaintifTs  bankers,  and  that  the  defendant  knew 

this. 

For  the  defendant  it  appeared,  that  he  had  for  some 
time  kept  this  money  in  his  own  house;  but  that,  be- 
ing unwell,  he  went  out  of  London,  leaving  only  two 
female  servants  in  his  house ;  and  that  previous  to  his  de- 
parture from  London,  he  paid  this  sum  of  money  into  the 
hands  of  his  bankers;  with  whom  he  had,  at  the  time  of 
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their  failure,  a  further  sum  of  about  1800/.  of  his  own 
money.  It  was  proved  that  Saturday  is  not  a  transfer  day 
at  the  Bank ;  but  that  stock  may  be  transferred  on  that 
day,  on  payment  of  half  a  crown  extra. 


Scarlett,  for  the  defendant,  argued,  that  the  defend- 
ant was  not  bound  to  take  more  care  of  this  money,  than 
of  his  own.  If  he  had  locked  up  the  money  in  his  cham- 
bers, together  with  his  own,  and  it  had  been  stolen,  the 
defendant  clearly  would  not  have  been  answerable ;  now, 
instead  of  this,  he  placed  it  at  a  banker's,  which  was  con- 
sidered a  much  safer  place  for  large  sums  of  money. 
If  the  defendant  had  kept  the  money  for  his  own  purposes, 
the  case  would  have  been  different;  but  he  lost  his  own 
money  in  the  same  way,  and  he  cannnot  be  more  answer- 
able in  this  case,  than  if  he  had  locked  it  up  in  his  own 
chambers :  and  the  reason  why  the  defendant  did  not  pay 
the  money  into  the  hands  of  Messrs.  Hoare,  to  the  credit 
of  the  plaintiff's  account,  was,  that  he  could  not  then  have 
drawn  it  out,  to  invest  it  in  the  funds  without  the  delay  of 
obtaining  a  check  for  that  purpose,  from  the  plaintiff,  who 
was  in  the  country.  And  he  cited  Enight  v.  Earl  otPfy* 
mouth,  3  Atk.  480,  and  Rowth  v.  Howell,  3  Ves.  565. 


Abbott,  C.  J.  (stopping  the  Attorney-General  in  reply). 
There  are  three  modes  which  a  person  may  adopt,  when 
the  money  of  others  is  placed  in  his  hands.  The  first  is, 
for  him  to  keep  it  in  his  own  house ;  what  the  consequences 
of  that  mode  are,  it  is  unnecessary  for  me  at  present  to  state* 
Another  mode  is,  for  the  party  to  pay  it  into  his  banker*s, 
on  his  general  account;  but  the  third,  and  the  correct 
mode  is,  for  the  party  to  open  a  new  account  in  his  own 
name  for  this  particular  purpose.  The  defendant  should 
have  paid  this  money  into  a  banker's  hands,  by  opening  a 
new  account  in  his  own  name, ''  for  the  credit  of  Robinson's 
estate,"  and  so  to  ear-mark  the  money,  as  belonging  to  that 
estate :  then  it  would  have  been  kept  separate.    But  if  the 


TRINITY  TERM,  6  GEO.  IV. 

person  having  the  money  mixes  it  with  his  own,  he  thereby 
makes  himself  personally  debtor  to  the  estate.  Here  the 
defendant  has  mixed  this  money  with  his  own,  by  paying  it 
to  the  credit  of  his  private  account  at  his  banker's;  and  he 
is  therefore  liable  in  this  action.  This  is  a  very  hard 
case,  and  all  suspicion  against  the  defendant  is  quite  out 
of  the  question;  but  one  of  two  innocent  parties  must 
kse  the  money,  and,  under  the  circumstances  of  this  case, 
I  think,  that  the  plaintiff  b  entitled  to  a  verdict* 
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Verdict  for  the  plaintiff.     Damages,  5136/.  ds.  8d. 

The   Attomey-Generalj  Bolland,   and  Law,  for  the 
plaintiff. 

Scarlett  and  Comj/n,  for  the  defendant. 

[Attornies — Pamtker,  and  Turner  Sr  Ward,^ 


In  the  case  of  Knight  v.  Lord 
Pfynumtk,  2  Atk.  480,  a  receiver 
under  the  Court  of  Chancery, 
having'  a  large  sum  to  remit  to 
London,  for  safety  pud  it  to  a 
tradesman,  and  took  his  bills  on 
London  for  the  amount;  the 
tradesman  failed.  Lord  Hard- 
wieke  considered  the  getting  these 
bills  to  remit,  to  be  a  measure  of 
necessary  precaution;  and  held 
the  receivernot  answerable;  but 


said,  that  if  he  had  placed  the 
money  in  what  he  knew  to  be  im- 
proper hands,  he  should  consider 
him  answerable. 

Rowth  V.  Howell,  3  Ves.  666, 
was  the  case  of  an  executor,  who 
paid  securities  for  money  into  the 
hands  of  the  person  who  had  been 
the  banker  of  his  testator,  where- 
by they  were  lost;  and  the  execu- 
tor was  held  not  answerable. 


€ASE@  AT  NISI  PBiys. 

Adjourned  JSittings  at  WMtmmster,  after  TrinUy 

Term,  1826. 

BBFORS  LORD  CHIEF  JUSTICE  ABBOTT. 


October  2Sih.  Dean  V.  Brown,  Esq.  and  Others. 

If  a  feme  sole   J.  ilOVER  for  a  horse  and  chaise.    The  defendants  were 
triSe!an?b^re  ^^^  ftheri^^  Middlesex,  imdcme  of  his  ofl^cers.    The  she- 

'stock  in  trade,    oi#i  whlch  }^f^issued  agamut  the  goods  of  a  person  named 

'furniture  and       tj-  n  '  «»  «  * 

'other  articles,      Hall* 

'her,  hisid'  ^^^  ^^^  plaintiff  it  appeared,  that  Hall  had  married  Miss 

'S^IT'''^**  Tyler,  who  was  an  artifldal  florist ;  and  that  previous  to 
trustee,  fbr  her    their  marriage  a  deed  of  settlement,  dated  the  24th  of  Jan- 

senarate  use  _ 

and  then  mar-  uary,  18^,  was  executed  between  Hall,  Miss  Tyler  and  the 
plwty  b  not  K^  plaintiff,  (together  with  another  person  since  deceased) ;  by 
^'^J^^  ^  settlement,  after  reciting  that  a  marriage  waa  about 
the  dehts  of  her  to  be  had  between  Hall  and  Miss  Tyler,  and  that  she  had 
a^e  of  the  a^  capvied  onthebusiness  of  a  plumassiere  and  artificial  florist, 
^MMd^^'and  ^^  ^*^  stock  in  trade  and  other  property,  it  was  agveed, 

others  puidias-  with  the  Consent  of  the  intended  husband,  that  the  plain- 
ed fin*  her  usein 

their  stead.        tiff  (and  the  deceased  trustee)  should  hold  to  and  for  the 

sole  and  separate  use  of  Miss  Tyler,  after  her  intended 
marriage,  *'atl  her  household  flimiture  and  other  effects'* 
specified  in  a  schedule,  (in  which  schedule  neither  the 
horse  nor  chaise  were  inserted)  ''and  all  her  stock  in  trade, 
materials  and  other  articles  now  belonging  to  her  in  and 
about  her  said  business,'' 

Miss  Tyler  married  Hall,  and  still  continues  to  carry  on 
the  business  of  an  artificial  florist;  she  had  the  horse  in 
question  before  her  marriage,  and  also  a  chaise,  which  was 
sold  subsequent  to  the  marriage,  and  the  chaise  in  ques- 
tion bought  in  its  stead ;  which  latter  was  used  as  the  for-  f 
mer  had  been,  about  her  business,  she  being  very  lame. 
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Noti^  wfs  givw  by  1^  pbuntiff  to  Ih^  sheriff  thajt  %k^ 
kotse  and  ct^^sQ  b€^Qi^ge4  to  tun)  under  (be  tettleiwenty  the 
tenis  of  which  were  bncsfl;  etfited  ia  the  notioe. 

Tlie  defendants  reiie4  on  the  circmpiatance  of  the  hercie 
and  chaise  not  being  inckided  by  name  in^  the  schedule  to 
the  settlement,  and  on  the  fact  of  Hall  having  used  the^ 
ciuiise  when  his  wife  was  not  with  him,  and  of  his  haying 
hid  the  horse  to  draw  a  cart  employed  by  him  in  his  bu-* 
sioess  as  a  comrchandler. 

Abbott,  C.  J, — ^The  question  in  this  case  is,  not  whe- 
ther this  horse  and  chaise  are  the  property  of  Hall  or  of 
his  wife ;  because,  by  the  law  of  this  country,  a  married  wo- 
man can  have  no  property  distinct  from  her  husband,  and 
bf  her  m^^rriage  all  property  that  she  had  before  belongs 
to  him^  and  is  liable  to  his  debts,  but  in  another  mode  the 
property  of  even  moveable  articles  may  be  secured  to  a 
wife^  by  her,  previously  to  her  marriage,  conveying  such 
property  to  trustees,  for  them  to  hold  it  to  her  sole  and  se« 
parate  use.  In  this  way,  though  a  wife  herself  can  by  law 
have  no  separate  property,  yet  the  trustees  may  hold  it  for 
her,  so  that  it  shall  not  be  subject  to  the  control  of  her 
husband,  nor  liable  to  his  debts.  With  regard  to  real  es- 
tateis  this  was  done  many,  very  many  years  ago,  and  in  more 
modem  times  personal  property  has  often  been  so  secured. 
The  question  here  is,  whether  this  property  is  by  the  set- 
tlement vested  in  the  plaintiff:  by  the  settlement  all  her 
Ibmiture  and  effects  mentioned  in  the  schedule  are  con- 
veyed to  him.  These  words  are  large  enough  to  have 
passed  the  prqperty  in  the  horse  and  chaise  to  the  plaintiff, 
if  they  had  been  named  in  the  schedule,  but  they  are  not, 
and  thereforej,  as  &r  as  that  part  of  the  settlement  go§a, 
iind  property  in  them  would  pass  to  the  husband  on  the 
oaniage  ;ibut  the  partiea  by  the  settlement  proceed  to  con- 
vey to  the  plaintiff  all  the  stock  in  trade,  materials,  and  ar- 
ticles belonging  to  her  in  and  about  her  said  business. 
The  question  therefore  isj  whether  this  horse  and  chaise 
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were  necessary  to  her  in  and  about  her  business*  She,  it  ap« 
pears,  was  lame,  and  that  would  make  it  convenient  to  her 
to  use  a  chaise;  but  indeed  a  chaise  might  be  useful  to  a 
physician  or  a  lawyer,  without  being  necessary  for  either. 
It  is  pretty  clear,  that  the  horse  was  hers,  and  that  she 
bought  the  chaise;  and  if  they  are  articles  necessary  to  her 
in  and  about  her  trade,  the  property  in  them  is  by  the  set- 
tlement vested  in  the  plaintiff,  as  her  trustee ;  but  if  they 
are  not,  they  become  the  property  of  the  husband  on  the 
marriage. 


The  jury  thought  them  necessary ;  and  found  a  verdict  fer 
the  plaintiff. 

His  Lordship  gave  the  defendants*  counsel  leave  to  move 
to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
there  was  no  case  to  go  to  the  jury,  on  the  ground  that 
these  articles  could  not  be  included  under  the  words  of  the 
settlement. 

Scarlett  and  Camyn,  for  the  plaintiff. 
Oumey  and  Holtf  for  the  defendants. 

[Attormes-^rtmaUt  $•  S.,  and  Smith  $•  B.} 


BEFORE  ABBOTT,  C.  J.  BAYLEY,  HOLROYD,  &,  LITTLEDALE,  JS. 

In  Bank. 

Oumey  moved  for  leave  to  enter  a  nonsuit,  or  for  a 
new  trial,  on  the  ground  that  the  horse  and  chaise  could 
not  be  included  within  the  terms  of  the  deed,  for  that  they 
were  not  necessary  to  the  trade  of  Miss  Tyler ;  or  that,  if 
they  could  be  taken  to  be  within  the  terms  of  thd  deed,  the 
verdict  was  against  evidence. 

Abbott,  C.  J. — It  occurred  to  me  at  the  trial,  that  the 
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question  whether  the  horse  and  chaise  were  within  the 
words  of  the  deed,  was  a  point  of  law,  but  as  the  case  was 
not  put  on  that,  I  left  it  to  the  jury,  but  reserved  the  point, 
as  the  Court  might  consider  it  a  mere  question  of  construc- 
tion of  a  deed. 

The  Court  granted  a  rule  to  shew  cause. 
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See  the  cases  of  Cadogan  v.  Ken^     tton,  3T.  R.  618.  Haslinton  v.  Gill, 
Mtt,  Cowp.  432.  Jm-num  v.  Wool-     3  T.  R.  620,  n. 


Martinbau  and  Another  v.  Woodland. 

Assumpsit  for  not  accounting  for  the  price  of  certain 
bombazeens  and  crapes  sold  by  the  defendant  for  the 
plaintiffs,  on  commission. 

The  plaintiffs  were  manufacturers  of  crape  at  Norwich, 
and  the  defendant  (and  his  partner  who  had  been  outlaw- 
ed) carried  on  business  at  Calcutta.  The  goods  had  been 
sent  to  them  to  sell  on  commission,  and  they  had  sold  them. 

To  prove  this,  the  defendant's  agent  in  London  was  call- 
ed: he  stated  that  he  had  accepted  a  bill  for  the  sum  for 
which  the  action  was  brought,  which  bill  had  been  disho- 
noured, and  was  in  the  hands  of  the  plaintiffs. 


October  ^9th. 

If  goods  were 
sold  on  commis- 
sion by  tlie  de- 
fendant abroad, 
on  an  action  for 
not  accounting, 
the  defendant's 
age^t  in  Lon- 
don is  a  compe- 
tent witness  for 
the  plaintiff, 
though  he  has 
accepted  a  bill 
for  the  price  of 
them,  which  is 
lying  dishonour- 
ed in  the  liands 
of  the  plaintiffi. 


MarrycU  objected  that  he  was  not  a  competent  witness, 
u,  having  accepted  a  bill  for  the  siun  in  question,  it  was  his 
interest  to  fix  the  defendant  in  this  action;  for  if  he  paid 
die  plaintiffs,  the  witness  would  be  exonerated  on  the 
Ul. 


Scarlett  contra. — He  is  indifferent,  his  interest  being 
equal  each  way,  for  if  he  is  obliged  to  pay  the  bill,  he  will 
lecorer  the  amount  of  the  defendant,  and  if  he  makes  the 

VOL  II.  F 
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-»f!^r       dfiftndaiit  pay  in  this  actioiii  the  witn^ds  ^QOt not  piqr  wy 
Maruvbau    thing. 

WOOBLAND. 

Abbott,  C.  J. — I  think  be  is  a  competent  witness* 

Verdict  for  the  plaintiff. 
Scarkit,  and  Jardine,  for  the  plaintiffs. 
Manyatty  for  the  defendant. 

[Attoniiet*<-Jlfarltn«att  jr  Af.,  and  Keaney  jr  ^S*.] 


^M-  3A  *  Prince  and  Another  v.  Lewis. 

The  owner  of  a  AUCTION  on  the  case.    The  declaration  stated  that  the 

mi^udn^o  ac-  plw^tiffa  were  possessed  of  a  certain  close,  called  Covent 

tkm  againrt  »  Garden  Market,  situate  &c.  and  to  ascertain  market  holden 

pereon  seUing  in  *  ^ 

the  street  near  and  to  he  holden  there  on  every  day  in  the  week  through- 
he  2!^  the  <>ut  the  year,  Sundays  and  the  feast-day  of  the  birth  of  our 
™to  ^wttU '  ^^^^  Christ  excepted ;  for  the  buying  and  selling  of  all  aqd 
uied  for  pur-  all  manner  of  fruit,  flowers,  vegetables,  roots  and  herbs  wh&t- 
nected  witii  die  soever,  together  with  the  .toll,  stallage,  &c.  to  such  marked 
ti^h'ttoe  appertaining ;  whereby  divers  great  gains,  &c.  accrued  and 
may  be  raffid-  ought  Still  of  right  to  accru^  to  the  plaintiffs ;  yet  the  de- 

ent  room  left  ui 

the  market,  ea-  fendant,  well  knowing,  &c.  and  fraudulently  intending,  &e., 
Smwm  ^m"  o^  ^he  4th  day  of  January,  18S5,  and  on  divers  other  day^ 
tha^Uitre  ^*  &c.  being  all  other  days  than  a  Sunday,  or  Sundays,  or  the 
room  for  him  to  fei^t-day  &c.  iMild  being  respectively  days  on  which  the 
ket  fi^d  market  was  held  at  &c.,  in  s^  certain  public  highway 

there  near  to  the  said  market,  ^ind  within  72  yards  of  t^p 
said  market,  wrongfully  &c.  and  without  the  licence  of  thf 
plaintiffs,  and  against  the  will  of  the  plaintiffs,  exposed  t^ 
public  sale,  and  sold  to  divers  persons  divers  large  quanti- 
ties of  vegeti^bles,  &c.  and  the  said  persons  who  ^p  bpught 
the  sftid  vegetables,  &c.  and  who  would  have  otherwise  r^- 
9ort^  to  th^  said  market,  were  induced  to  resort  to  the 
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wtiA  highway^  and  ih&te  buy  these  vegetables,  Sk.  so  ex- 
posed to  sale  in  the  said  tu^way,  to  the  damage  oS  die 
pkintifiy  aad  to  the  injury  of  the  said  market,  by  means 
of  which,  &c.  the  plaintiffs  were  disturbed  and  annoyed* 
m  the  exercise,  &c.  of  the  said  market,  and  were  deprived 
&c.  of  divers  large  sams.  Sec*  whiGli  would  hove  aoonied, 
&c     Plea — General  issue. 

It  appeared  that  the  plaintiffs  were  the  lessees  of  G>- 
Tent  Garden  Market,  under  the  Duke  ot  Bedford.  The 
market  was  granted  to  William  Duke  of  Bedford,  in  the 
reign  of  King  Charles  the  Second,  by  letters  patent,  for  the 
hajing  and  selling  '*of  all  and  all  kinds  of  fruits,  flowers, 
roots  and  herbs  whatsoever,  together  with  all  liberties,  free 
CBstoms,  toUs,  stallage,  piccage,  and  all  other  profits,  ad- 
vantages and  emoluments  whatsoever  to  the  like  market  in 
any  wise  belonging  or  ^pertaining.**  This  grant  was  recit- 
ed in  a  private  act  of  parliament,  53  Geo.  3,  c.  71,  enti- 
tled an  act  for  regulating  Covent  Garden  Market,  and  this 
set  made  the  accustomed  toll  payable  by  the  seller  of  fruit, 
ftc  in  this  miurket ;  and  it  was  proved  that  the  defendant, 
who  occupied  a  house  in  James  Street,  on  the  4th  of  Janu- 
ary, 1825,  placed  a  waggon  before  his  door,  and  within 
about  70  yards  of  the  market,  and  there  sold  greens :  he  was 
aAed  for  the  toll,  but  refused  to  pay  it.  It  was  proved 
duit  there  was  at  this  time  sufficient  room  left  in  the  mar- 
ket for  him  to  have  gone  there,  if  he  had  chosen ;  but  upon 
die  cross  examination  of  the  plaintiffs*  toll  collector,  it  ap- 
peared that,  in  the  area  of  the  market,  there  were  several* 
pecsooB  who  rented  stands  by  the  year,  and  also  three 
Aops  for  the  sale  of  china,  and  also  some  other  buildings, 
bdid  not  appear,  that  the  defendant  was  requested  to  go  in- 
to the  market,  or  that  he  was  told  there  was  sufficient 
lOQinfiiere. 

Abbott,  C  J.  on  this  evidence  ruled,  that  the  owner  of  a 
«adbst  oould  bring  no  action  ag^in&t  those  who  sell  near 
it,  unless  such  owner  devotes  the.  whole  of  his  market  to 
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the  purposes  for  which  it  was  granted,  and  that  the  plaiii* 
tiffs  having  allowed  shops  to  be  in  the  area  of  this  market, 
were  not  entitled  to  recover.  His  Lordship  therefore  di- 
rected a 

Nonsuit. 

Oumey,  and  Hutchinson,  for  the  plaintiff. 
Scarlett,  Marryat,  and  Comyn,  for  the  defendant. 
[Attomies — Phillips,  and  Rogen  jr  Son,] 
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In  Bank. 

Gumey  mpved  for  a  new  trial  in  this  case,  and  argued 
that  the  owner  of  a  market  did  not  lose  his  remedy  against 
persons  selling  articles  near  it,  by  the  mere  fact  of  there 
being  buildings  in  it,  provided  that  sufficient  room  were 
left  in  the  market ;  if  the  market  were  full,  it  would  be 
otherwise;  but  if  a  person  could  have  access  to  a  market, 
and  could  have  a  stall  there,  he  was  not  at  liberty  to  sell 
on  the  outside. 


Bayley,  J. — Had  the  defendant    notice    that    there 
was  room  in  the  market? 


Abbott,  C.  J. — He  had  not,  and  that  circumstance  had 
great  weight  in  my  mind. 

Bayley,  J. — This  is  a  vegetable  market,  and  my  doubt 
is,  whether  the  public  have  not  a  right  to  the  whole  of  it 
for  that  purpose. 

Gtsmey. — ^The  defendant  was  bound  to  go  to  the  market 
as  long  as  there  was  room. 

Abbott,  C.  J. — In  that  I  quite  agree  with  you,  provided 
that  your  market  were  entirely  open. 
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Gumey^ — The  defendant  must  have  known  that  there 
was  room ;  and  besides^  he  never  asked  for  a  stall  nor  com- 
plained that  the  market  was  occupied  in  an  improper  way* 

The  Court  granted  a  rule  to  shew  cause. 
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In  the  case  of  BUkey  v.  2>iii#. 
ide,  Cowp.  664,  Lord  Mansfield 
lays  down,  that  if  com  is  bought 
and  sold  just  outside  the  market,  in 
fraud  of  the  toll,  the  owner  of  the 
market  cannot  distrain  for  toll,  but 
must  bring  an  action  on  the  case. 
And  in  the  case  of  Mosely  v.  Pier- 
urn,  4  T.  R.  104,  and  TheBailiffs, 
jr.  of  Tewkesbury  v.  Brieknell, 
2Taunt  120,  it  was  held  that  if  par- 
ties did  not  bring  their  goods  into 


the  market,  but  sold  them  by  sam- 
ple, an  action  on  the  case  would 
lie  against  them  for  such  injury  to 
the  market.  And  in  the  recent  case 
of  WelU  y.  Miles,  4  B.  &  A.  559, 
it  was  lud  down,  in  confirmation 
of  former  authorities,  that  toll 
could  only  be  taken  in  respect  of 
things  actuaUy  brought  into  the 
market,  and  there  sold  In  this  last 
case,  the  law  was  very  fully  gone 
into  by  the  counsel  and  the  Court. 


Drew  and  Others,  Gent.,  three  &c.  v.  Clifford. 

AsSUMPSITfor  an  attorney's  bill.  Plea— General  issue. 
A  billy  signed  by  the  plaintiffs,  had  been  duly  deUvered ; 
it  was  for  business  done  in  the  Insolvent  Debtors'  Court 
and  on  a  writ  of  error,  (as  to  these  there  was  no  dispute), 
and  also  in  an  action  at  the  suit  of  the  defendant,  against 
a  person  named  Austin,  in  which  the  defendant  had  reco- 
vered against  Austin,  and  the  costs  had  been  taxed  as  be- 
tween party  and  party,  at  51/.  13^.  but  those  costs  could 
not  be  obtained  of  Austin.  In  the  bill  delivered  in  the 
present  case,  this  was  charged  in  the  following  terms, — 

Austin  y.  Cliffhrd. 

'^  An  action  having  been  brought,  and  judgment  obtain^ 
ed,  the  costs  of  the  action  were  taxed  at  51/.  13^." 

The  taxation  between  party  and  party  by  the  master 
was  proved. 


Nov.  3rd. 

In  an  attor- 
ney's biU,  it  u 
not  sufficient  to 
charge  the  costs 
of  an  action 
brought  for  the 
now    defendant 
by  the  plain- 
ti^as  attomies, 
at  one  sum  in 
the  lump,  al- 
though die  costs 
in  that  acdon 
had  been  taxed 
at  that  sum  as 
between  party 
and  party. 


CASES  AT  NISI  PRIUS. 
LaiiO€$t  for  the  defendmt,  objected,  that  at  it  was  not  ctat- 


ed  in  tiie  UIl  ddlivered,  what  was  dmie  by  the  pkaitiffs  as 
attornies^  to  this  amounti  in  that  action,  they  were  not  en- 
titled to  recover  for  it. 

Bichards,  for  the  phuntiffs,  argued,  that  as  this  was  the 
amount  allowed  by  the  master,  as  between  party  and  party, 
the  bQl  in  its  present  form  was  quite  sufficient;  and  as  the 
only  use  of  ever  stating  items  in  an  attorney's  bill,  was  for 
the  purpose  of  having  it  taxed,  that  was  in  this  case  rai- 
dered  unnecessary. 

Abbott;  C  J. — I  shall  hold  that  the  plaintiffs  cannot  re- 
cover this  sum  of  61/.  ISs.  A  bill  must  be  delivered  with 
items,  if  for  no  other  purpose,  at  least  to  shew  that  the  par- 
ty is  not  charged  for  the  same  thing  twice  over.  I  think 
this  bill  charging  a  sum  in  the  lump  is  not  sufficient,  but 
as  to  the  other  business  done  the  plainti£fs  are  entitled  to 
recover  for  it. 

Verdict  forthe  plaintiffs — Damages  S3/. 

Richards  for  the  plaintiffis. 

LaweSf  for  the  defendant. 

[Attornies— Z>r<iv  jr  Co.  and  /n^aU.} 


TRINITY  TERM,  <  OBO.  IV. 


COURT  OF  COMMON  PLEAS. 


Sittings  in  London,  in  Trinity  Term^  1825. 


BKFORB  LORD  CHIEF  JUSTIGB  BBST. 


Watt  r.  Collins.  j^  lo/*. 

Assumpsit  on  ^  attorney's  fcai.     The  bill  contained      in  an  action 
charges  for  the  following  items :  bui*it  b  tuSa- ' 

"  Writing  long  letter  relative  to  your  defence,  in  the  ac-  ^e^bUUrS 
tions  commenced  against  you  by  Pigeon  and  Benson.^         theitat  2  G.2, 

c  23|  that 

"  Attending  Mr.  Tricker,  when  he  proposed  to  take  a  someoftheitetM 

-^  __-,„;  4.  »»  upon  the  face 

"  Writing  letter  upon  the  subject  of  your  procuring  »»*ch  "**»^ 
bail,  and  attending  you  thereon/'  a  cause  must 

"  You  wishing  to  have  Tricker  served  with  a  copy  of  a  pending  Si  some 
writ;  attending  you,  stating  that  as  yoti  were  in  custody,  ^^^'*  *"^  **^ 
it  wotdd  be  dangerous  to  commence  proceedings ;  with  pio^e  a/ttdMf«, 
which  you  appeared  satisfied/^  a  cause  depend- 

"  You  wishing  to  know  what  I  had  done  with  Tricker's  ^°«' 
actions,  attending  you,  advising  you  to  settle  them,  you 
having  no  defence." 

Vtuighany  Ser|t.  weiiC  for  a  nonsuit^  on  the  ground  XkM 
fte  bin  contained  taxable  itefts,  the  terms  of  the  stitt.  % 
Geo.  2,  c.  213,  not  having  been  complied  with. 

Wilde,  Serjt.  and  Plaii,  for  the  plaintiff,  contended^    « 
ftat  the  bill  did  tiot  contain  taxable  items.     If  art  attof- 
ney*s  attending  to  talk  to  his  client,  and  his  writing  to 
him,  are  taxable,  there  is  hardly  any  thing  that  is  not  so. 
What  is  required  is  a  proceeding  in  Court.     This  was 
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held  in  all  the  cases.    They  cited  Mowbray  v.  FlenUng, 
1 1  East,  285  (a),  and  FerUon  v.  Correia,  ante,  p.  45. 

B£ST,  C.  J.  —  Asked  the  defendant's  counsel,  whether 
they  were  in  a  condition  to  prove  the  fact  of  there  being 
actions  in  which  these  things  charged  for  were  done? 

The  defendant's  counsel  replied  in  the  negative ;  and  con- 
tended, that  it  could  not  be  doubted,  from  the  nature  of 
the  charges,  that  there  were  suits  depending.  Preparing 
an  affidavit  had  been  held  to  be  a  common  law  charge. 
It  is  not  necessary  that  a  process  should  be  issued,  but 
only  that  the  attorney  should  be  engaged.  One  of  the 
items  is  about  a  cognovit,  and  there  must  be  a  cause  de- 
pending before  a  cognovit.  And  attending  a  man,  advis- 
ing him  respecting  discontinuing  proceedings,  is  a  taxable 
item. 

Best,  C.  J.  —  I  have  paid  all  the  attention  I  can  to  this 
case,  and  am  of  opinion,  that  some  of  the  items  are  tax- 
able. It  must  appear  that  there  were  some  proceedings 
in  a  cause ;  for,  unless  there  was  business  done  in  a  Court, 
the  bill  is  not  subject  to  taxation.  But  it  is  not  necessary 
that  the  proceedings  should  be  produced  to  shew  this. 
There  is  a  case  in  the  6  T.  R.  (6),  in  which  it  was  held. 


Ca)  In  the  case  of  Mowbray  v. 
Fleming,  the  item  considered  by 
some  of  the  judges  not  to  be  tax- 
able/ was  the  following,  ''  To  at- 
tending  with  you,  both  by  myself 
and  clerk,  on  Mr.  Towse  in  the  City, 
respecting  a  smt  at  law  com- 
menced against  your  brother  Rich- 
ard Fleming;  when,  after  consult- 
ing counsel,  and  after  several  other 
attendances  and  letters,  the  busi- 
ness was  a^usted  to  your  satisfac- 
tion." But  that  case  was  decided 
on  another  point,  namely,  that  if 


an  attorney  having  delivered  no 
bill,  deliver  a  particular  under  a 
judge's  order,  containing  some 
taxable  matters,  and  some  not,  he 
may  recover  for  those  which  were 
not  taxable.  But  in  the  case  of 
Hill  v.  Humphriet,  2  Bos.  &  Pul. 
343,  it  was  decided,  that  if  an  at- 
torney delivers  a  bill,  in  which 
thefe  is  one  taxable  item,  the 
whole  bill  is  taxable. 

ib)     Winter    and  Another    v. 
Payne,  6  T.  R.  645. 
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that  items  for  drawing  an  affidavit  of  debt,  attending  the 
party  to  get  it  sworn,  and  for  the  fee  paid  for  the  oath, 
made  the  bill  a  taxable  bill,  as  those  were  for  proceedings 
in  Court.    And  in  Mawbraj/  v.  Flemings  the  item  was  held 
not  to  be  taxable,  because  the  communications  with  the 
plaintiff  were  about  the  defendant's  brother;  and  it  did 
not  there  distinctly  appear  that  the  plaintiff  was  the  attor* 
ney  in  the  cause,  and  the  defendant  might  have  gone  to 
see  how  fair  he  could  become  security  for  his  brother. 
The  question  is,  if,  looking  at  this  bill,  I  can  see  that  busi- 
ness was  done  in  some  case.     It  seems,  that  the  defendant 
wanted  bail.     This  he  would  not  have  required,  if  no  ac- 
tion had  been  brought ;  and  the  last  item,  of  advising  the 
discontinuance  of  some  actions,  shews  that  there  was  some 
cause.     And  there  are  items  for  assistance  given  in  the 
course  of  causes,  which  I  must  take  to  have  existed  at  the 
time.    It  is  for  the  benefit  of  attomies  and  the  public, 
that  attomies'  bills  should  be  taxed.     I  am  therefore  of 
opinion  that  on  this  the  plaintiff  ought  to  be  called. 
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But  it  appearing  that  there  was  a  claim  for  rent,  on  which 
the  plaintiff  was  entitled  to  a  verdict,  the  whole  matter 
was  afterwards  referred  to  the  Prothonotary. 


fFtlde,  Serjt.  and  Piatt,  for  the  plaintiff. 
Vaughan,  Serjt.  and  Comyn,  for  the  defendant. 
[Attomies — Watty  and  Seoti  ir  Son.} 


CASES  AT  NISI  PSIU8. 


Sittings  at  Westminster ^ftfter  Trinity  Term,  1825. 


June,  iZrd.  BesT,  Esq.  V.  OsBORN. 

If  a  general  AcTION  Oft  the  wanranty  of  a  horse.  On  the  part  of 
hone  be  proved  the  plaintiff,  proof  was  given  of  a  general  warranty  of 
mittenTcond^  soundness  by  the  defendant,  who  was  a  stable  keeper; 
for  the  sale  not    and  sold  the  horse  in  question,  on  the  behalf  of  a  Mr. 

being  forth-         m  r»ii  i  » 

coming),  the  Tawney.  The  defendant's  son  bad  got  back  from  the 
witnesses  who  phuntiff  a  written  contract  given  on  the  sale,  which  con- 
a'nodce^boMSr  **"^®^  *  Warranty,  by  fraudulently  representing  that  be 
on  the  seller's  had  the  plaint^s  authority  to  require  it  (a).  It  was  there- 
quiring  the  re-  fore  not  produced.  But  the  witnesses  who  proved  the 
sound*h<^  "^'  warranty,  admitted  that  they  saw  a  board  on  the  defend- 

within  six  days,  ant's  premises,  which  contained  a  notice,  that  horses  war- 
win  not  defeat  r  » 

die  buyer's  ac-  ranted  soimd,  not  returned  within  six  days,  would  not  be 
be  left  to  the  taken  in.  The  horse  was  unsound,  because  it  had  had  a 
jury,  fiw  A«n     nerve  divided.     It  was  not  returned  within  the  six  days. 

to  say  whether  ^ 

this  formed  any  The  owner  of  the  horse,  Mr.  Tawney  (who,  it  appeared, 
ginai  contract,  had  not  authorized  the  warranty  by  the  defendant),  ap- 
of  a  hone^^d  P^®^  ^^  ^^  plaintiff,  and  told  him  he  would  take  the  horse 
by  a  stable-       back;  but  the  plaintiff  not  beins  at  that  time  aware  of  the 

keeper  with  a  *  ^  , 

warranty,  go  to  horse*s  defects,  did  not  consent,  but  said,  ^'  I  know  nothing 
reques"^to  have  ^^  yo^,  Sit;  I  bought  the  horse  of  Mr.  Osbom.** 

the  horse  back, 
stating  that  he 

didnotauthorise       For  the  defendant,  it  was  contended,  that  the  plaintiff 

the  warranty  of  . 

soundness,  and  could  not  recover.  Ist,  On  account  of  the  notice  contained 
to  giveit"p,  ^^  ^^®  board,  which  was  a  qualification  of  the  warranty, 
saying,  I  know  iY^q  plaintiff  not  havinfir  complied  with   its  terms ;    and 

nothing  of  you,  *  . 

I  bought  the  Hud,  because  he  had  waived  the  warranty,  by  consenting 
o.  such  refusal  ^o  retain  the  horse,  when  the  owner  requested  that  he 
ofSMwamn^  might  be  delivered  up  to  him.     The  case  o{  Buchanan  v. 

PamshaWy  2  T.  R.  745  (b),  was  cited  on  the  first  point. 

(a)  See  ante,  Vol.  1,  p.  632.  sold  at  a  public  auction,  warrant- 

h)  In  that  case  the  horse  was      ed  sound,  and  six  years  old;  one 
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Best,  C.  J. — There  are  two  questions  in  this  case^  be- 
sides that  of  the  soundness  of  the  horse :  First ^  Whether 
there  was  a  warranty?  Secondly,  Whether  that  warranty 
has  been  got  rid  of?  The  declaration  is  on  a  general  war- 
ranty,  making  no  mention  of  the  condition  to  return  with- 
in six  days.  And  it  is  for  the  jury  to  say,  whether  the 
board  which  the  plaintiff's  witnesses  saw,  formed  any  part 
of  the  original  contract ;  for  if  it  did  not,  it  will  not  avail 
the  defendant.  It  appears  that  the  written  contract  was 
got  back  by  means  of  fraud.  If  there  were  any  other  evi- 
dence of  the  contract  than  that  which  the  plaintiff  has 
given,  it  would  have  been  easy  for  the  defendant  to  have 
produced  it.  In  the  absence  of  such  evidence,  unless 
the  jury  shall  think  that  the  contents  of  the  board  formed 
apart  of  the  contract,  the  warranty  in  the  declaration  is 
made  out.  The  case  in  the  2  T.  R.  is  different  fi^m 
this ;  that  was  the  case  of  a  sale  by  auction,  and  any  man 
why  buys  at  an  auction,  knows  that  he  is  buying  subject 
to  conditions  of  sale.  But  in  this  case  there  is  a  special 
contract  between  these  parties  complete  in  itself.  With 
respect  to  the  second  question,  has  the  warranty  been  dis- 
pensed with  ?  In  point  of  law,  it  cannot  be  rescinded  with- 
out the  consent  of  the  plaintiff,  and  it  is  in  evidence  that 
he  did  not  consent  to  waive  the  warranty;  he  merely 
iud  to  Mr.  Tawney,  I  know  nothing  of  you,  I  bought 
of  Osbom. 

Verdict  for  the  plaintiff. 

fFilde,  Serjt.  and  Divarris,  for  the  plaintiff. 

Faughatiy  Serjt.  and  Piatt,  for  the  defendant. 

[Attorniea — Bwtm,  and  Ti^lor,'] 
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if  the  conditions  of  sale  at  the 
auction  was,  that  horses  sold  there 
ikwM  be  deemed  sound,  unless 
Rtomed  ii^thin  two  days.  The 
bone  in  question  was  returned  ten 
^  after,  on  the  ground  that  he 
VII  twelve  years  old,  instead  of  six. 
Tbe  Court  held  that  this  condition 


of  sale,  applied  only  to  warran- 
ties of  soundness,  and  not  to  those 
of  horse's  age.  And  Lord  Kenyan 
observed,  that  there  was  good  sense 
in  making  such  conditions  at  pub- 
lic sales,  as  to  the  one,  which  did 
not  c^ply  as  to  the  other. 


CASES  AT  NISI  PRIUS. 


June  28rd.  NEWBORN  V.  JuST. 

A  keeper  of  a  J^HE  declaration  Stated  that  the  defendant  kept  a  house 
cumot  let  up  a  Called  the  Spotted  Dog,  for  the  purpose  of  receiving  trunks, 
Indu^ot  be^aD-  ^^*  ^  ^  conveyed  by  carriers  to  various  places,  &c.  and 
■werabiefor        that  on  the  26th  March,  the  plaintiff  delivered  a  trunk, 

goods,  if  aborea  ,   ,  ^  i  i  i. 

certain  value,  Containing  wearing  apparel,  to  be  delivered  for  his  son 
against ^eefffect  ^^  ^^  academy,  at  Sidcup,  in  Kent;  and  that  the  defend- 
^^^Stf  ^  his  *^*  failed  in  his  duty  to  deliver,  and  so  negligently  con- 
senrants.  ducted  himself,  that  the  trunk  was  eventually  lost. 

Two  witnesses  for  the  plaintiff  proved  the  deUvery  of 

the  trunk,  and  the  pajrment  of  two-pence  for  the  booking. 
A  person  residing  at  the  academy  at  Sidcup,  proved, 

that  although  the  carrier  delivered  some  parcels  at  the 

houi^,  on  the  day  in  question,  the  trunk  was  not  of  the 

number. 

Best,  C.  J.  —  Do  not  you  prove  that  the  defendant  did 
not  put  it  into  the  cart.  You  must  call  the  carrier.  The 
jury  cannot  at  present  presiune  that  the  defendant  did 
not  do  bis  duty. 

The  carrier  was  then  called,  and  stated  that  on  the  day 
in  question,  no  trunk  for  Sidcup  had  been  delivered  to 
him.  He  added,  that  there  was  a  notice  at  the  house,  in 
the  usual  form,  stating  that  the  defendant  would  not  be 
answerable  for  goods  above  the  value  of  5/.  unless  special- 
ly paid  for.  This  notice  he  said  was  to  protect  the  house 
as  well  as  the  carrier. 

The  trunk  in  question,  was  admitted  to  be,  with  its  con- 
tents, of  greater  value  than  5/. 

fFUde,  Serjt.  for  the  defendant,  relied  on  the  effect  of 
the  notice. 

Best,  C.  J. — I  don't  think  the  notice  will  assist  you; 
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you  are  not  in  the  situation  of  a  carrier.  You  are  not 
an  insurer.  This  notice  is  to  {Protect  &om  insurance. 
But  it  has  been  decided  over  and  over  again  that  notice 
does  not  protect  a  carrier  against  negligence,  and  your 
dient  can  only  be  liable  for  negligence. 

Faughan,  Serjt.  and  Holt,  for  the  plaintiff,  cited  the 
case  o{  BcUson  v.  Donovan,  4  B.  &  A.  21. 

Wilde,  Seijt. — My  client  not  being  bound  to  receive 
parcels  at  all,  may  by  contract  limit  his  responsibility. 

» 

Best,C.  J. — Then  your  client  must  give  distinct  notice 
to  that  effect :  and  if  the  public  were  told  that  he  would  not 
be  liable  either  for  the  negligence  of  himself  or  his  ser- 
vants, he  would  not  have  many  persons  trust  him. 

Verdict  for  the  plaintiff. 

Faughan,  Serjt.  and  Holt,  for  the  plaintiff. 

fFUde,  Serjt.  for  the  defendant. 

lAttormes  ^Spencer,  and  Thompson.'] 


Sittings  in  London,  after  Trinity  Term,  1 825. 


HaRDINO  v.  DaVIES.  June  24th. 

y\f  ORK  and  labor,  and  goods  sold.  Pleas — The  general  if  at  an  inter- 
issue,  and  a  tender  of  10/.  ^,T  !!S^''T. 

plaintiff  and  de- 

To  prove  the  tender,  a  woman  who  lodged  in  the  de-  fendant,  when 
fendant's  house  was  called :  she  said  that  she  was  present  willing  to  pa  j 

«  .  ,  *    ,  101.,  a  third  per- 

MB  present  offtr  to  go  up  stain  and  fetch  that  sum,  but  is  prevented  by  the  plaintiff's  saying  he 
cuMC  take  it ;  such  offer  is  a  good  tender:  and  although  the  defendant  did  not  at  the  time  take  no- 
tice of  ^lat  was  done,  yet  his  pleading  it  afterwards  is  a  sufficient  ratification  of  the  act. 
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at  an  klerview  between  the  pkdidfr  and  defendant,  at 
which  the  defendant  was  willing*  to  ^ve  Ae  plaintifF  10/. 
and  Aat  the  offered  to  go  up  stairs  and  fetch  that  sum ; 
but  the  plaintiff  8aid>  she  need  not  trouble  herself,  for  he 
could  not  take  it.  She  further  stated,  that  she  had  the 
money  up  stairs.  And  that,  although  the  defendant  was 
present^  he  did  not  take  any  notice  of  her  offi^r  at  the  time. 


Wilde,  Serjt.T—This  will  not  do.  There  is  a  distinction 
between  the  case  of  a  man  having  mcmey  in  hia  haxid>  and 
another  saying  do  not  unroU  it,  and  thait  cf  aparfy  saying 
I  have  money  up  stairs,  and  will  go  and  fetch  it.  This 
tend»,  also,  waa  not  made  by  the  ccnamand  of  the  dfifend- 
ant»  he  not  atlwiding  to  it  at  tke  tine. 


Best,  C.  J. — He  haa  ratified  the  mt  by  pleading  it. 
And  I  think  the  witness  has  proved  a  good  tender.  I 
agree,  that  it  would  not  do,  if  a  man  said,  I  have  got  the 
money,  but  must  go  a  mile  to  fetch  it. 


WtldCy  Serjt.  and  F.  Pollock,  for  the  plaintiff. 
Pelly  Serjt.  for  the  defendant. 

[Attomies — R.  Daibia,  and  Bruttan,\ 


See  Ch$minant  v.  TAamtoHf  ante,  p.  50,  and  Laing  t.  Meader,  mntg^ 

Vol.  1,  p.  267. 


TRINITY  TERM,  «  GEO.  IV. 


Adjourned  Sittingt  at  Westmtufer,  after  Trimtff 

Term,  1&25. 


Dob,  on  the  several  demises  of  Clark  and  Others,  v.      Jm*>itk. 

Spencer. 

Ejectment.    The  count  on  which  the  plaintiff  re-  .  The  prori- 

fied,  was  on  the  demise  of  Henry  Dance,  who  was  the  of  the  insolvent 

provisional  assignee  of  the  court  for  relief  of  insolvent  j^y  maintain 

debtors.     It  did  not  appear  that  any  assignment  had  been  ejectment  for  the 

'^'^  ^  °  property  of  an 

made  by  the  provisional  to  any  other  assignee.  insolvent,  under 

the  provisions 
of  the  1st  Geo. 

PeHjSerjt.  for  the  defendant. — The  provisional  assignee  \^l^l\^^ 
is  not  in  a  situation  to  maintain  ejectment.  He  has  the  c  128. 
property  lodged  in  his  hands  only  ffto  tempore,  previous 
to  its  being  transferred  to  the  assignee  appointed  by  the 
creditors ;  and  it  is  this  latter  assignee  that  must  bring  the 
action,  which  he  can  do  under  the  authority  of  a  meetmg 
of  cireditors,  with  the  approval  of  the  commissioners.  The 
provisioDal  assignee  is  only  a  conduit-pipe  to  convey  the 
property  to  the  other  assignee,  for  the  benefit  of  the  credi- 
tors. The  4>th,  5th,  7th,  and  11th  sections  of  the  stat.  1 
Greo.  4,  c.  119,  go  to  shew  this  clearly. 

Best,  C.  J. — I  am  of  opinion  that  s.  11,  does  not  pre- 
vent the  provisional  assignee  from  exerting  any  right 
against  the  defendant.  It  is  for  the  benefit  of  the  credi- 
tors. The  statute  speaks  of  arrest.  This  does  not  look 
Gke  a  reticence  to  ejectment.  The  estate  is  completely 
vested  in  the  provisional  assignee.  It  is  not  intended  that 
the  provisiojtud  assignee  should  retajm  the  posaession,  but 
tfai^t  he  should  alUirwards  assign  toanoAh^r  assignee,  whom 
die  Court  Kte  to  appoint ;  and  the  property  is  to  remain  in 
the  provisional  assignee,  till  such  other  assignee  accepts 
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the  trust ;  and  probably  in  many  cases  it  may  be  difficult 
to  find  any  one  willing  to  take  it.  I  am  therefore  of  opin- 
ion,  that  as  it  does  not  appear  that  any  other  assign* 
ment  has  been  executed  to  any  other  assignee,  the  pro- 
perty continues  in  the  hands  of  the  provisional  assignee, 
and  he  may  maintain  an  action  of  ejectment  for  it. 


Verdict  for  the  lessor  of  the  plaintiff. 

LaweSf  Serjt.  and  E.  Lawes^  for  the  plaintiff. 

Pell^  Serjt.  for  the  defendant. 

[Altomies — Croft,  and  WegenerJ] 


In  the  ensuing  Michaelmas  Term,  Wilde,  Serjt.  moved 
for  a  rule  nisi  for  a  new  trial,  and  mentioned,  in  addition 
to  the  sections  of  the  1  G.  4,  referred  to  at  NisiPrius,  the 
2d.  section  of  the  3  G.  4,  c.  123.  But  the  Court,  after  con- 
sideration, decided  that,  on  the  construction  of  both  the 
statutes,  it  seemed  not  to  be  the  intention  of  the  legisla- 
ture to  clog  the  proceedings  at  the  trial  with  the  consider- 
ation of  any  such  question,  as  whether  the  provisional  as- 
signee could  maintain  the  action ;  and  that  it  was  not  there- 
fore matter  of  defence :  but  the  party  must  apply  by  motion 
either  to  the  insolvent  debtors*  court,  or  the  Court  in 
which  the  action  was  brought,  as  he  should  be  advised, 
to  gain  reUef  upon  the  subject. 

Rule  refused. 


By  the  4th  section  of  the  insolvent 
debtor's  act,  1  G.4,  c.  1 1 9,  it  is  enact- 
ed that  **  such  prisoner  shall,  at  the 
time  of  subscribing  such  petition, 
duly  execute  a  conveyance  and  as- 
signment, in  such  manner  and  form 
as  the  siud  Court  shall  direct,  of 
an  the  estate,  right,  title,  interest 


and  trust  of  such  prisoner  to  all 
the  real  and  personal  estate  and 
effects  of  every  such  prisoner,  ex- 
cept to  the  wearing  apparel,  bed- 
ding, and  other  such  necessaries 
of  such  prisoner  and  his  or  her 
family,  not  exceeding  in  the  whole 
the  value  of  twenty  pounds,  so  9A 
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to  Test  all  such  real  and  personal 
estate  and  effects  in  the  provi- 
sional assignee  of  the  said  Court, 
subject  to  a  proviso  that  in  case 
such  prisoner  shall  not  obtain  his 
discharge  by  virtue  of  this  act, 
such  conveyance  and  assignment 
shall,  from  and  after  the  dismis- 
sion of  the  petition  of  such  pri- 
soner praying  for  his  discharge, 
be  null  and  void  to  all  intents  and 
puiposes.'' 

"  §  5.  Provided  always,  and  be  it 
farther  enacted,  that  the  said  Court 
shall  and  may  order  and  direct 
such  provisional  assignee,  or  such 
assignee  or  assignees  as  are  here- 
ioafier  mentioned,  to  pay  out  of 
the  ssud  estate  and  effects  before 
mentioned  to  the  smd  prisoner, 
such  allowance  for  his  or  her  sup- 
port and  muntenance  during  such 
priBoner'8  confinement  in  actual 
custody  as  to  the  said  Court  shall 
seem  reasonable  and  fit." 

**  §  7-  ■'^Jid  be  it  further  enact- 
ed, that  when  the  said  Court  shall 
adjudge  any  prisoner  to  be  enti- 
tled to  his  discharge,  such  Court 
diall  appoint  a  proper  person  or 
proper  persons  to  be  assignee  or 
MBgnees  of  the  estate  and  effects 
of  sudi  prisoner  for  the  purposes 
of  this  act;  and  when  such  as- 
signee or  assignees  shall  have  sig- 
nified to  the  said  Court  their  ac- 
ceptance of  the  said  appointment, 
erery  such  prisoner's  estate,  ef- 
fects, rights  and  powers,  vested  in 
such  provisional  assignee  as  afore- 
uid,  shall  immediately  be  assign- 
ed by  such  provisional  assignee 
to  such  assignee  or  assignees,  in 
trust  for  the  benefit  of  such  as- 


signee or  assignees  and  the  rest  of 
the  creditors  of  every  such  prison- 
er, in  respect  of  or  in  proportion 
to  their  respective  debts,  accord- 
ing to  the  provisions  of  tliis  act." 

"  §  II.  Provided,  and  be  it  also 
enacted,  that  no  suit  in  law  be 
proceeded  in  further  than  an  ar- 
rest on  mesne  process,  or  suit  in 
equity  be  commenced  by  any  as- 
signee or  assignees  of  any  such 
prisoner's  estate  and  effects,  with- 
out the  consent  of  the  major  part 
in  value  of  the  creditors  of  such 
prisoner,  who  shall  meet  together 
pursuant  to  a  notice  to  be  given, 
at  least  fourteen  days  before  such 
meeting,  in  the  London  Gazette, 
or  other  newspaper  which  shall 
be  published  in  the  neighbour- 
hood of  the  Icist  residence  of  such 
prisoner,  for  that  purpose,  and 
without  the  approbation  of  one  of 
the  commissioners  of  the  said 
Court." 

By  Stat.  3  Geo.  4,  c.  123,  §  2,  it 
is  enacted  "  that  it  shall  be  lawful 
for  the  provisional  assignee  to  sue 
in  his  own  name,  if  the  sidd  Court 
shall  so  order,  for  the  recovery,  ob- 
taining and  enforcing  of  any  estate, 
debts,  effects  or  rights  of  any  such 
prisoner ;  and  in  case  of  the  dismis- 
sion of  the  petition  of  any  such 
prisoner  praying  for  his  discharge, 
which  the  said  Court  is  hereby 
empowered  to  dismiss,  whenever 
it  shall  seem  fit,  all  the  acts  done 
before  such  dismission  by  the  said 
prorisional  assignee,  or  other  per- 
sons acting  under  his  authority, 
according  to  the  order  of  th?,  said 
Court,  shall  be  gooctand  valid." 
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Adjourned  Sittings  jn  London,  after  Trinity 

Term,  1825. 


1 

^"^y  *^*-  Darnell  v.  Tratt. 

A  mother  took  ASSUMPSIT  by  the  plaintiff,  a  sc^  for  the  edu- 

and  saw  the    '  cation  of  the  defendant's  nephew.   The  plaintiff  was  the  mas- 

^Hic  wL"""  *®^  ^^  *  boarding  school ;  the  defendant,  the  iHifcl^f  a  lad, 

given  of  what  who  had  been  at  the  plaintiffs  school.  It  app^kred^^t^HEte ' 

passed  at  that  :  -       o  vjtf*f  i/IMi  .i»A^i 

time.    After-      boy's  mother  took  him  to  school,  and  had  an  interview , 
de"^cd*to  Ae  ^^*^  ^^^  master  at  the  time ;  but  no  evidence  was  given 
boy's  unde,  who  of  any  thinff  that  passed  between  them.     It  also  appeared 

said  It  was  qmte  .^  o  *-  ^  x-tr       ^ 

right  to  deUver  that  the  boy's  father  was  Uving  at  that  time,  but  had  died 
for  he  was  an-     HOt  loug  after.     When  the  boy  had  been  some  time  at 

that'the^sta^te '  s^^^^^>  *  ^^  ^^^  delivered  by  the  plaintiff's  son  to  the  un- 
of  frauds  did  not  cle,  who  Said  "  that  it  was  quite  right  to  send  him  the  bill, 
proper  to  leave  for  he  was  answerable  for  young  Jeremy ; "  that  he  could 
llajs  underdose  ^^^  Conveniently  pay  it  at  that  time,  but  would,  when  the 
circumstances,     next  became  due,  settle  both  together. 

whether  the  ® 

original  credit 

theuaclo,  fFllde,  Serjt.  argued,  that  the  plaintiff  should  be  non- 

suited, on  the  ground  that  this  was  a  mere  collateral  pro- 
mise by  the  uncle,  within  the  statute  of  frauds,  and  there- 
fore ought  to  be  in  writing:  and  he  argued,  that  parol  evi- 
dence ought  not  to  be  received,  as  it  did  not  go  to  prove 
any  imdertaking  by  the  defendant,  antecedent  to  the  time 
when  the  debt  was  contracted. 


Best,  C.  J. — ^If  you,  who  set  up  the  statute,  can  shew 
that  the  original  credit  was  given  to  somebody  else,  and 
not  to  the  defendant,  then  the  statute  will  apply,  and  the 
objection  will  be  unanswerable.  But,  consistently  with 
the  decisions,  I  must  receive  the  evidence.     I  think  the 

■rhf 

statute  of  frauds  has  been  put  aside  too  much;  and  West- 
minster Hall  now  thinks  so  too.  As  at  present  advised,  I 
am  of  opinion,  that  there  is  evidence  to  go  to  the  jury  of 
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^  original  undertaking  on  the  part  of  the  defendant.     But  si£^^ 

I  have  no  objection  to  the  point  being  reconsidered.     His  Darnell 

Lordship  then  left  the  question  to  the  jury,  as  to  whom  Tra'tt. 
the  credit  was  given. 

Verdict  for  the  plaintiff,  with  leave  to  Wilde,  Serjt.  to 
move  to  enter  a  nonsuit,  if  the  Court  should  think  there 
was  no  evidence  to  go  to  the  jury  of  the  original  credit, 
being  given  to  the  uncle. 

Bosanquety  Serjt.  and  Comyn,  for  the  plaintiff*. 
WUde,  Serjt.  for  the  defendant. 

[Attomics — Baddeley,  and  PritchardJ] 


In  the  ensuing  Michaelmas  Term,  fFilde,  Serjt.  moved,  JVw.  8r;i. 
pursuant  to  the  leave  given.  He  contended,  that  it  ought 
not  to  have  gone  to  the  jury  as  a  question  of  credit.  The 
mother  took  the  boy,  and  she  might  have  been  called  as  a 
witness.  The  presumption  was,  that  the  credit  was  given 
to  the  mother.  The  defendant  did  not  appear  to  have 
been  any  party  to  the  original  contract,  and  could  only  be 
charged  under  the  statute  pf  frauds;  because, primd  facie, 
the  debt  appeared  to  be  the  debt  of  another.  There  was 
no  proof  of  the  defendant  interfering  at  any  time  before 
the  debt  was  contracted ;  therefore  the  admission  he  made 
was  not  evidence  for  the  jury.  If  the  object  of  the  statute 
is  to  prevent  perjury,  then  it  applied  to  this  case,  where  the 
adnussion,  if  varied  only  by  the  tense,  would  be  materially 
iltered. 

Park,  J.  —  The  verdict  below  was  correct;  and  there 
is  no  objection  to  any  thing  done  at  the  trial.  The  ques- 
tion is,  whether  the  original  undertaking  was  by  the  de- 
iendant  or  not.  In  every  case  of  evidence,  all  depends 
upon  a  tense.  It  is  said>  that  the  acknowledgment  was  made 
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after  part  of  the  debt  was  contracted.  -What  is  more  na- 
tural than  that  this  woman  should  have  a  kind  brother-in- 
law,  an^  that  she  should  have  told  the  plaintiff  so?  If  she 
had  been  called  as  a  witness,  observations  would  have  been 
made  upon  her  coming  to  destroy  her  own  liability. 


BuRROUGH,  J.  —  The  verdict  was  quite  right.  The  evi- 
dence was  proper  for  the  jury ;  and  it  was  properly  left  to 
them.  Why  might  not  the  jury  infer  that  the  mother  was 
the  agent  of  the  uncle?    This  is  made  out  by  the  admis- 


sion. 


Gazelee,  J. — I  am  of  the  same  opinion. 

Best,  C.  J.  — ^Thc  evidence  was  proper  for  the  jury,  un- 
less you  can  get  rid  of  the  cases  which  decide,  that,  where 
the  man  is  sued  who  made  the  original  promise,  though  it 
was  no  benefit  to  him,  yet  the  statute  does  not  apply. 

Rule  refused. 


To  constitute  a  promise  to  an- 
swer for  the  debt  of  another  with- 
in the  statute  of  frauds,  it  is  ne- 
cessary that  the  party  whose  debt 
it  is,  should  be  liable,  as  well  as  the 
person  making  the  collateral  pro- 
mise, and  such  promise  must  be  in 
writing.  But  if  the  party  for  w^hose 
benefit  the  promise  is  made  is  not 
also  liable  to  pay,  but  only  the 
maker  of  the  promise,  then  such 
promise  is  not  >vithin  the  statute 
of  frauds,  and  need  not  be  hi  \vrit- 
ing.  The  cases  of  Jones  v.  Cooper , 
Co^vp.  227;  Matson  v.  Wharam, 
2  T.  R.  80,  and  several  other  au- 


thorities go  to  shew  the  former  pro- 
positions. The  cases  of  Read  v. 
Nash,  1  Wils.  305;  Harris  v.  Hunt, 
bach,  I  Burr.  373 ;  and  Goodman 
V.  Chase,  I B.  &  A.  297,  establish 
the  latter.  But  if  a  guarantie  is 
made  in  writing,  that  satisfies  the 
statute  of  frauds;  and  a  promise, 
to  take  it  out  of  the  statute  of  li- 
mitations, need  not  be  in  writing. 
Gibbons  V.  M'Casland,  1  9.  &  A, 
690.  A  written  guarantie,  to  be 
binding,  must  state  the  consid- 
cratiou  for  the  promise  as  well  as 
the  promise  itself.  Saunden  v. 
Wakefield,  4  B.  &  A.  595. 
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Anderson  v,  Shaw.  '^uiy  oth. 

Assumpsit.      Pleas — Non-assumpsit  and  a  tender,  a  plaintiff  may 
The  plaintiff  did  not  appear,  and  was  about  to  be  nonsuited,  ^JJ^^Jea  tf 


when 


tender. 


Bosanquet,  Serjt.  and  Campbelly  who  were  for  the  de- 
fendant, argued,  that,  after  a  tender,  a  nonsuit  could 
not  take  place.  They  cited  Gutteridge  v.  Smith,  2  H.  B. 
377,  and  Harding  v.  ^icer,  I  Camp.  N.  P.  C.  32T. 

Best,  C.  J. — On  the  authority  of  these  cases,  I  shall 
let  the  defendant  have  a  verdict;  but  I  feel  strongly  that 
it  is  incorrect. 

Bosanquety  Serjt. — In  this  case  a  rulenm  was  obtained 
for  judgment  as  in  case  of  a  nonsuit;  and  the  plaintiff  op- 
posed it  on  the  authority  of  Harding  v.  Spicer, 

Verdict  for  the  defendant. 
[Attomies — Macdougall,  and  Gregson  $f  JF.] 


In  the  ensuing  Michaelmas  Term,  Onslota,  Serjt.  ob- 
tained a  rule  nisi  for  setting  aside  the  verdict  entered  for 
the  defendant;  which,  after  argument,  the  Court  made  ab- 
solute. 


In  the  case  of  Gutteridge  v. 
Smith,  1  H.  B.  374,  the  principal 
pumt  in  dispute  was,  whether,  if 
money  were  paid  into  court  gene- 
nUy  on  the  whole  declaration,  and 
one  of  the  counts  were  on  a  bill,  it 
nas  necessary  to  prove  the  defend- 
ant's handwriting  to  the  bill,and  the 
Coon  held  that  it  was.  (But  on  that 
(KAQt  see  ante.  Vol.  1 ,  p.  2(),  n.  (&).) 
And  Mr.  Justice  Heatu  said,  in 


the  course  of  his  judgment,  2  H. 
B.  377,  "  It  is  clear,  thai  after  a 
"  tender,  the  plaintiff  cannot  lie 
"  nonsuited."  'flic  case  of  Ifard- 
ing  V.  Spicer,  1  Camp.  327,  H*as 
tried  at  Kingston  before  the  same 
learned  judge,  and  at  that  time  that 
point  was  then  so  ruled.  Mr, 
Campbell  has,  however,  in  a  very 
able  note  to  that  case,  collected  au- 
thorities, which  tend  to  shew  that 
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1825.  a  plaintiff  might  be  nonsuited  on      merely  the  plcdntiff's  declining  to 

Anderson  '^^  ^^^  ^^  tender  as  well  as  any     appear  to  hear  the  verdict. 

^  other  plea,  because  a  nonsuit  is 
Shaw. 


4ukf  i2ih.      TucKBR  and  Others,  Assignees  of  Gilbert,  a  Bankrupt, 

V,  RusTON  and  Another. 

deUvert/order  ^  ROVER  for  carraway  seeds.  It  appeared  from  the 
^^  ^iTlSffil  ®^^®^c®  ^^  *®  plaintiff,  that,  on  the  12th  of  February, 
dent  to  transfer  1824,  six  casks  of  carraway  seeds  were  housed  in  the 
goodj^yfng  a"*  bankrupt's  name,  at  a  wharf  called  Galley^,  Quay ;   and 

tt^wdS  ***  ^^  *®  *^*  ^^  March,  1824,  the  foUowing  order  was 
or  rehousing;      lodged  with  the  wharfinger: 

and  if  the  party 

t^^Xt"  «' 6th  March,  1824. 

?f « J^P''       "  Deliver  to  Messrs.  T.  and  T.  Ruston,  or  order,  the  six 

nis  assignees 

cannot  maintain  hogsheads  of  carraway  seeds,  rehoused  to  John  Gilbert,  ou 

trover  under 

such  drcum-       the  1 1  th  of  February,  1824. 

SSSTin  uf;.  (Signed)  John  Gilbert." 

der  and  dispo- 

•ition.  ,,  Indorsed,  15th  March,  1824. 

**  Deliver  the  annexed  to  our  order. 

T.  &  T.  Ruston." 

They  remained  at  the  wharf  till  the  I3th  April,  1824, 
at  which  time  they  were  delivered  to  a  Mr.  Raymond,  in 
consequence  of  an  order  given  by  the  defendants.  There 
was  no  order  to  rehouse  or  transfer.  Up  to  the  time  of  the 
deUvery  to  Raymond,  the  goods  remained  in  the  wharfing- 
er's books  in  the  name  of  Gilbert ;  and  the  rent  was  charged 
to  him.  But  the  wharfinger,  who  proved  these  facts,  stat- 
ed, in  answer  to  a  question  from  the  Courts  that  if  any  one 
had  come  to  inquire,  he  would  have  been  told  that  the 
goods  were  the  property  of  the  defendants.  The  act  of  ^ 
bankruptcy  was  committed  by  Gilbert,  on  the  11th  of 
April,  1824.  For  the  defendants,  it  was  proved,  that  they 
had  accepted  a  bill  for  the  bankrupt  for  300/.  on  these  car* 
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raway  seeds,  which  were  worth  310L,  and  in  consequence 
received  the  order  in  question,  and  were  to  have  a  power 
of  sale. 

Tiuiify,  Serjt.  for  the  plaintiff,  contended,  that,  upon  this 
evidence,  the  goods  belonged  to  the  bankrupt  at  the  time 
of  the  act  of  bankruptcy,  and  as  such  passed  to  his  assig- 
nees— they  had  never  been  taken  out  of  his  name — there 
was  no  reweighing  or  rehousing,  as  in  such  cases  there 
should  be.     The  defendants  were  not  vendees.  They  had 
advanced  300/.  on  an  article  worth  310/. :  they  had  sold 
the  article ;  and  the  question  would  be,  how  much  they 
had  a  right  to  detain  from  the  plaintiffs.     There  was  no 
notorious  act  by  which  any  one  but  themselves  could  know 
that  there  was  any  transfer  of  possession;  and  he  cited 
Knowles  v.  Horsefally  5  Bam.  &  Aid.  134. 

Vaughan,  Serjt.,  for  the  defendant,  relied  on  the  cir^- 
cumstance  of  their  having  a  power  to  sell;  and  cited 
Harmer  v.  Anderson,  2  Camp.  N.  P.  C.  243. 

Best,  C.  J.  —  The  defendants  in  this  case  had  an  au- 
thority to  sell.  There  is  therefore  no  conversion.  The 
10/.  cannot  be  recovered  in  this  action,  but  must  be  sought 
in  an  action  for  money  had  and  received.  I  am  of  opin- 
km  that  the  goods  were  not  in  the  order  and  disposition  of 
Gilbert,  after  the  delivery  order  of  the  6th  March.  I  think 
die  plaintiff  should  be  called ;  but  I  am  wilHng,  if  it  is  re- 
quired, to  leave  the  question  to  the  jury. 

Toddy y  Serjt.  thought  that  unnecessary;  and  the  plain- 
tiff was 

Nonsuited. 

Toddy f  Serjt.*  and  jF.  PoUock,  for  the  plaintiffs. 
Fiuighony  Serjt.  and  Campbell,  for  the  defendants. 

[Attomies — Stevens  ^  Woody  and  Panither  \  Turner.'] 
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~  '  ~  Arnott  v.  Redfern  and  Another. 

My  12th, 

AstumpsU  on  a  X  HE  declaration  stated^  that  in  the  year  181 8,  a  decree 
AdSaity  Court  ^^  pronounced  in  the  Admiralty  Court  of  Scotland,  which 
of  Scotland,        directed  that  the  defendants  should  pay  to  the  plaintiff  a 

which  gave  •»-  r   ^  m. 

urui  on  a  bo-  balance  of  2361.  "  tvith  interest  thereon^Jrom  the  month  of 
fromisn^he  MoTch^  1811,  tiU  the  time  of  payment*^  together  with 
The  ^ntoadT*''  ^^^^  sums  for  expense^,  &c. ;  and  that  in  consequence  of 
WM  by  letter,      guch  decree,  the  defendants  became  hable  to  the  plaintiff 

written  in  Lon- 

don.   The  ser-  to  the  amount  of  the  said  several  smns.     The  plea  was — 

vices  were  per-      .«  i  . 

formed  in  Scot-  *he  general  issue. 

Se^iidntir  *^       A  certified  copy  of  the  proceedings  in  Scotland,  under 

place  of  red-      the  Seal  of  the  Admiralty  Court  there,  was  put  in  and 

denoe.    Held  at  . 

Ni.  PH.  that  a    read. 

^J^SmdT^be"  '*  appeared,  among  other  things,  that  the  original  claim 
"^1*^  *"  was  for  services  performed  by  the  plaintiff,  who  resided 
to  be  regulated  in  Scotland,  in  the  sale  of  goods  for  the  defendants,  who 
theEngiiAiaw;  Hvcd  in  London.  The  contract  was  made  by  letters  be- 
oontnwV^iiLir  ^^^^  *^®  parties,  both  being  at  that  time  in  London, 
been  made  in  The  plaintiff  imdertook  to  go  four  joumies  annually 

cttcouid'notbe  through  Scotland,  to  sell  and  collect  for  the  defendants, 
m»e]^  because  ^^^  ^  remit  regularly  all  monies  received ;  to  guarantie 
UiTde^hi*^  one-fourth  part  of  the  sales,  allowing  his  whole  commission 
SooOand.  to  stand  over,  for  the  purpose  of  making  up  any  deficiency 

that  might  arise  by  bad  debts,  so  far  as  the  fourth  part  of 
the  real  losses.  The  defendants,  in  consequence  of  this 
imdertaking,  agreed  to  employ  the  plaintiff  as  their  agent, 
and  to  pay  him  one  per  cent  upon  the  amoimt  of  the  sales, 
and  i  per  cent  more  upon  the  gross  amoimt  for  the  guar- 
antie of  the  fourth  part. 

Vaughany  Serjt.  objected  to  the  claim  for  interest.  This 
is  only  an  action  of  assmnpsit;  and  the  judgment  is  mere- 
ly jmmd^ci^  evidence,  and  not  conclusive  as  to  the  right 
of  demand.  We  may  impeach  the  claim  now,  as  we  might 
have  done  at  the  time  when  the  matter  was  before  the 
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Court  in  Scotland.  The  debt  is  not  such  a  debt  as  would  .]^f^. 
carry  interest  in  England ;  and  if  error  had  been  brought  Arnott 
herCi  interest  would  not  have  been  allowed.  Rbdfern. 

Best,  C.  J. — Is  there  no  doubt  that  interest  would 
not  have  been  allowed  here  ? 

Fayghan,  Seijt. — I  will  admit  that  the  balance  of  the 
accounts  was  properly  recovered. 

Best,  C.  J. — Is  it  an  English  transaction?  For,  if  it  is, 
it  will  be  regulated  by  the  rules  of  English  law;  but  if  it 
18  a  Scotch  transaction,  then  the  case  will  be  different. 

Vaughan,  Seijt. — It  is  a  debt  arising  upon  contract ;  and 
the  contract  was  made  in  England;  therefore,  it  must  be 
considered  as  an  English  contract,  though  the  services 
may  be  to  be  performed  in  Scotland.  The  plaintiff  brought 
his  action  on  this  judgment  in  1819;  but,  as  a  foreigner, 
being  required  to  give  security  for  costs,  he  lay  by  for  six 
years,  and  now  he  claims  interest  for  the  whole  of  that  time. 
The  case  of  Walker  Sf  Others  v.  Witter ^  Doug.  Rep.  1,  is 
a  very  strong  authority  in  favour  of  the  defendants,  for  there 
Lord  Mansfield  says,  that  assumpsit  will  lie  on  foreign 
judgments ;  but  they  are  only  primd facie  evidence  of  the 
debt,  and  are  examinable :  and  his  Lordship  lays  down,  that 
in  actions  on  judgments  of  foreign  courts,  and  of  courts 
in  this  country  not  of  record,  the  Court  in  which  such  ac- 
tion is  brought  may  examine  into  the  justice  of  the  decision 
of  those  courts,  and  cites  an  instance  of  Lord  Chancellor 
Hardwicke  examining  the  justice  of  a  decision  of  the 
House  of  Lords,  because  the  original  decree  was  in  a  court 
in  Wales,  which  was  not  a  court  of  record. 

Best,  C.  J. — This  is  the  case  of  a  Scotchman,  who  comes 


90  .    .  CASES  AT  NISI  PKIUS. 

18S5.        into  Engbai^andliiakes  a  contract.     As  the  contract  was^ 
Arnott      made  ini^fing^and/  although  it  was  to  be  executed  in  Scot- 
^*  land,  I  think4^at^it  oUght  to  be  regulated  according  to  the 

rules  of  the  EngUsh  law.  This  is  my  present  opinion. 
These  questiokis^'ofr  international  law  do  not  often  occur. 
I  shall  therefore  direct  the  jury  to  find  their  verdict  for 
the  principal  sum,  and  I  will  give  the  plaintiff  leave  to 
move  to  increase  the  amoimt  by  the  addition  of  interest. 

Verdict  for  the  plaintiff. 
Taibfy^  Serjt.  and  Pattesim^  for  the  plaintiff. 

Faugfum,  Serjt.  and  Cbmyn,  for  the  defendants. 
[Attomies~il(2/tn^<(m  jr  G,,  and  Wriffht.'] 


On  the  first  day  of  the  following  Michaelmas  Term,  Tcul- 
djfi  Serjt.  obtained  a  rule  nisi^  pursuant  to  the  leave  given> 
which  came  on  to  be  argued  in  the  course  of  the  samer 
Term. 

Fixughan^  Serjt.  shewed  cause. 

Tadcfyt  Serjt.  was  heard  in  support  of  the  rule,  and  the 
Court  took  time  to  consider  of  their  judgment. 

/«•  25IA.  Their  Lordships  now  gave  judgment :  but  being  of  opin- 

ion, that  by  the  law  of  England  the  plaintiff's  balance 
would  have  carried  interest,  the  point  ruled  at  Nisi  Prius 
was  not  determined  by  the  Court. 

Rule  absolute  for  adding  the  interest.    • 
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ISftS. 


Further  A  gaumed  Sittings  in  London,  after 

Trinity  Term,  1825. 


Mayor,  Assignee  of  Henry  Pyne,  a  Bankrupt,  r.  John        ^<w-  ^^ 

Pyne. 

Assumpsit  for  goods  soU  by  the  bankrupt  to  the  de-  if  a  p^ty  agree 
fendant.     Pleas — the  general  issue,  and  a  release  by  Hen-  ^^-^^^ 
ryPyne.     Replication,  that  before  the  release  was  exe-  published  in  is 
cuted,  the  said  Henry  Pyne  "^became  and  was  a  bank-  tervaisoftwo 
rupt."    Issue  thereon.  T^^t 

The  action  was  broufifht  to  recover  the  price  of  certain  ▼eraiBumben 

refuses  to  take 

numbers  of  a  work,  called  ^'  Pyne's  History  of  the  Royal  any  more,  and 
Residences.**  From  the  evidence  oflfered  to  support  the  thoM  which  he 
petitioning  creditor's  debt,  it  appeared  that  a  sum  of  115/.  5"^^f*  ^^ 
was  due  by  the  bankrupt  for  goods  furnished  to  him  by  the  the  price  of  the 
petitioning  creditor,  the  delivery  of  which  commenced  in  statute  of  frauds 
1812.  and  was  completed  in  1818.  tSS^'^^' 

original  contract 
was  not  to  be  ex- 

Vaughan,  Serjt.  for  the  defendant,  contended,  that  the  ecuted  within  a 
statute  of  limitations  applied  to  the  debt,  as  it  did  not  ap-  in  such  case  will 
pear  how  much  of  the  1 15/.  was  due  withm  six  years.  ™p^  *  ^Jjj' 

for  each  num- 
ber as  it  is  de- 

Spankie,  Serjt.  for  the  plaintiff. — It  must  be  pleaded,      livered. 

A  debtor  to  a 
-rxr      hankmpt,  when 

Faughan,  Serjt. — The  debt  is  not  a  legal  debt.  We  sued  by  his  as- 
could  not  plead  the  statute.  We  knew  not  what  debt  they  ^f°J^'th^'^J. 
would  rely  on.    It  must  appear  that  the  debt  is  a  good  pe-  of  limitotioni 

^  '^^  o  IT        as  an  objection 

titioning  creditor's  debt.  to  the  petition 

ing  creditor's 
debt. 

Comyn,  on  the  same  side.     It  must  be  such  a  debt  as     An  allegation, 

stating  that  be- 
fore the  execu- 
tion of  a  certain  release,  the  party  who  executed  it  "  became  and  was  a  bankrupt,**  is  supported  by 
proof  of  his  having  executed  it  after  an  act  of  bankruptcy,  which  was  not  followed  by  a  commission 
for  nearly  two  years,  it  appearing  that  the  execution  took  place  while  the  party  waa  in  prison. 
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would  support  an  action  by  the  petitioning  creditor  against 
the  bankrupt.  There  is  no  other  course  that  the  defend- 
ant can  adopt 

Best,  C.  J. — I  think  there  is.  You  may  petition  the 
Court  of  Chancery. 

Comyn,  — The  bankrupt  may  petition  that  the  commis- 
sion may  be  superseded :  but  a  debtor  is  not  damnified  by 
the  commission  till  he  is  sued,  and  therefore  he  is  not  to 
petition  the  Chancellor.  The  only  remedy  he  can  have,  is 
to  take  advantage  of  it  here.  I  submit,  that  the  plaintiff 
must  be  nonsuited,  and  that  the  statute  could  not  be  plead- 
ed; for  all  objections  to  a  commission  may  be  taken  ad- 
vantage of  in  defending  actions  brought  by  the  assignees. 

SpcofMef  Seijt.  and  Moody  referred  to  the  case  of 
Quantock  y.  England  {a),  5  Burr.  2628. 

Toddy y  Serjt.,  as  amicus  curuje,  referred  to  a  case  of  Ex 
parte  Dudeney,  15  Ves.  479  (A). 


Best,  C.  J.— Without  the  case  of  Quantock  v.  England^ 
I  was  disposed  to  say,  that  this  is  not  the  mode  to  take 
advantage  of  the  statute  of  limitations.  There  must  be  a 
legal  debt  to  support  the  commission ;  and  a  debt  above 
six  years  is  not  a  legal  debt:  but  it  must  be  taken  advan- 
tage of  by  a  special  plea.  I  wish  it  never  was  competent 
in  a  Court  of  Nisi  Prius  to  dispute  the  proceedings  in 


(a)  In  the  case  of  Q^antodt  v. 
England,  the  Court  held,  "that 
"  this  objection  lay  only  in  the 
**  mouth  of  the  bankrupt  himself; 
"  that  he  had  wuved  it  by  i^pear- 
ing  and  submitting  to  the  com- 
mission, and  bang  examined  un- 
''  der  it;  and  that,  as  the  debt  still 
''^  subsisted,  (though  the  remedy 


c« 


i€ 


€« 


ti 


t€ 


was  taken  away)  this  was  such 
an  acknowledgment  of  it  as  put 
it  out  of  the  power  of  a  third 
person  to  make  the  objection." 
(&)  In  this  case  the  Lord  Chan- 
cellor, after  going  very  fully  into 
the  law  on  the  subject,  recognizes 
the  authority  of  the  case  of  Quan* 
lock  V.  England. 
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bankruptcy :  it  would  be  much  better  to  petition  the  Court        1826. 
of  Chancery.     I  will  not  carry  the  objection  further  than       Mavor 
it  has  been  carried  already;  but  I  will  take  a  note  of  it.  Py^b. 

It  appeared  that  the  work  in  question  was  published  in 
numbers,  at  intervals  of  two  months  from  each  other,  at 
the  price  of  1/.  1*.  each.  The  defendant,  in  a  conversa- 
tion with  one  of  the  witnesses,  admitted,  that  he  had  re- 
ceived either  seven  or  eight  numbers,  but  said  he  should 
not  pay,  because  the  whole  had  not  been  sent  him.  He 
was  informed  in  reply,  that  the  publisher  did  not  under- 
take to  deliver,  and  that  he  might  have  had  all  the  num- 
bers if  he  had  sent  for  them.  In  the  whole,  the  work  con- 
sisted of  eighteen  numbers. 

Vaughariy  Serjt.  then  objected  that  the  statute  of  frauds 
applied  to  this  case.  This  is  one  entire  work,  published 
in  numbers  at  two  months'  interval;  and  twice  eighteen 
months  elapsed  before  its  completion.  I  grant  that  the 
purchasers  are  to  pay  for  every  number;  but  that  does 
not  make  it  less  than  one  entire  contract.  They  cannot 
split  it  into  parts,  and  make  every  number  the  subject  of  a 
separate  contract.  This  question  was  very  much  argued 
in  the  case  of  Boy  dell  v.  Drummond,  1 1  East,  142  (c).  The 
words  of  the  statute  of  frauds  arc,  that  "  No  action  shall 
be  brought  upon  any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making  thereof, 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in 
writing,  &c." 

Best,  C.  J. — You  will  find  a  difficulty  in  applying  the 

(0  In  tlufi  case  the  plaintiff  held  that  a  contract,  being  in  part 

brought  an  action  to  recover  the  completed  wdthin  the  year,  did  not 

price  of  certain  numbers  of  a  work,  take  the  case  out  of  the  operation 

tbat  the  defendant,  a  8ubscril>er  to  of  the  statute  of  frauds, 
it,  refosed  t4i  take;  and  the  Court 
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1825.  case  of  Boy  dell  v.  Drummond  to  this.  In  that  case,  the 
numbers  were  some  of  them  delivered  and  payed  for;  and 
the  action  was  brought  for  the  price  of  those  numbers 
which  the  party  would  not  take ;  and  it  was  held  that  the 
publisher  could  not  recover  for  them;  because  the  con- 
tract was  clearly  within  the  statute,  not  being  to  be  per- 
formed within  a  year.  But  the  plaintiff  in  this  case  does 
not  go  for  more  than  the  price  of  the  numbers  delivered; 
and  for  them  he  may  recover. 

m 

Vaughan^  Serjt. — The  question  remains:  Is  this  one 
entire  contract  ? 

Best,  C.  J. — Lt  Blanc ^  J.  in  that  case  says,  tliat  you 
have  a  right  to  drop  it  whenever  you  please ;  and  I  am  of 
his  opinion. 

Spankie,  Serjt.  — The  difference  is,  that  in  BoydeU  v. 
Drummond  the  contract  was  executory ;  and  in  this  it  is 
executed^ 

FdughoJif  Serjt. — In  the  case  of  Boydell  v.  Drummond^ 
the  defendant  had  actually  signed  his  name  to  a  list  of  sub- 
scribers, which  made  it  still  stronger ;  and  in  this  case, 
where  is  there  any  obligation  to  pay  for  one  number  though 
it  is  accepted?  Can  it  be  said  that  the  plaintiff  may  bring 
an  action  toties  quoties  for  every  number? 

Best,  C.  J.  —  If  this  case  touched  upon  the  principles 
laid  down  in  Boydell  v.  Drummond^  I  should  feel  myself 
bound  by  the  authority  of  that  case.  And  even  if  I  differ- 
ed in  opinion,  it  would  govern  me,  sitting  at  Nisi  Prius. 
But  I  subscribe  to  every  word  of  it.  If  any  inference  at 
all  can  be  deduced  from  that  judgment  bearing  upon  this 
case,  it  is  an  inference  unfavourable  to  the  objection  which 
has  been  made  to-tlay.     I  will  state  my  brother  VaughatCs 
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proposition^  and  then  he  will  see  how  monstrous  a  propo- 
sition it  is,  and  how  inconsistent  with  common  isense  and 
common  justice,  and  how  unlikely  it  is,  that  a  court  of  jus- 
tice should  ever  have  entertained  it. — He  says,  that  it  is  an 
entire  contract.  I  agree  with  him  that  it  is  so.  But  he  says, 
that  if  there  were  twenty-four  numbers,  and  twenty-three 
of  them  were  delivered,  and  the  twenty-fourth  was  not,  the 
publisher  could  not  recover  for  the  twenty-three.     1  am 
of  opinion,  that  there  is  a  subordinate  contract;  an  under- 
standing that  each  nmnber  is  to  be  paid  for  on  delivery. 
It  must  be  well  known  to  the  gentlemen  of  the  jury,  that 
in  this  city  a  similar  course  is  constantly  adopted  in  the 
cases  of  contracts  for  the  sale  of  com.     It  is  necessary 
that  publishers  should  have  the  money  for  each  number 
as  it  comes  out,  in  order  that  they  tnay  be  able  to  go  on 
with  die  work.     This  is  always  their'object,  and  Iny  bro- 
ther VaugJuiris  argument  goes  to.  overthrow  this.    The 
object  of  purchasers  is  the  same,  because  it  is  not  conve- 
nient for  them  to  pay  for  the  whole  work  at  once.     Tak- 
ing it  to  be  a  contract  for  the  whole,  yet  it  is  in  part  ei^e- 
cuted.     But  I  will  put  this  case  on  another  ground.     The 
/evidence  b,  that  the  defendant  agreed  to  take  the  num- 
bers, and  actually  took  and  kept  six,  seven,  or  eight.     He 
said,  1  shall  not  pay,  because  you  have  not  given  me  the 
whole.     To  this  it  was  answered  — "  You  may  have  the  re- 
mainder; but  we  did  not  agree  to  deliver."    In  common 
sense,  can  a  man  say —  "  1  will  not  pay  for  the  eight  which 
I  have  had;  and  I  will  not  take  any  more?"    When  the 
first  contract  was  broken  off,  when  the  defendant  said,  ^'  I 
will  not  take  the  whole,"  I  think  an  implied  contract  was 
raised,  which  may  be  enforced  in  this  form  of  action. 

With  respect  to  the  release  pleaded,  it  appeared  that  it 
was  executed^^^^April,'1820,  by  the  bankrupt,  while  he 
was  in  prison,  ^alSiff^^rlH^  K&d  committed  an  act  of  bank- 
ruptcy.  But  it 'appear^that  no  commission  issued  -against 
him  till  the  year  1822. 
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IB%5.  Upon  this  state  of  facts,  it  was  submitted  on  the  part  of 

Mayor       the  defendant,  that,  under  the  stat  46  Geo.  3,  c.  135,  the 
issue  as  to  the  release  must  be  found  for  him. 


V. 

Pyni. 


Best,  C.J. — I  am  of  opinion  at  present,  that  it  is  proved^ 
that  the  release  was  executed  after  an  act  of  banl^^ruptcy, 
and,  therefore,  that  issue  must  be  found  for  the  plaintiff* 

Verdict  for  the  plaintiff— 8/.  85. 

SpankiCy  Serjt.  and  Moocfy,  for  the  plaintiff. 

Faughmi,  Serjt.  and  Comyn,  for  the  defendant. 
[Attomies^Fan  Sandau  jr  T.,  and  Walker,  R.  ^  i2.] 


In  the  ensuing  Michaelmas  Term,  Faughan,  Serjt. 
moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
the  agreement  was  within  the  statute  of  frauds ;  but  the 
Court  were  of  opinion,  that  the  case  was  distinguishable 
from  that  of  Bof/dell\.jDrummond,  on  which  he  had  found- 
ed his  argument,  and  that  the  statute  did  not  apply.  He 
then  went  on  the  point  reserved  as  to  the  sufficiency  of 
the  petitioning  creditor's  debt. 

Best,  C.  J.  observed,  that  Quantock  v.  England  was  in 
point,  in  its  favour;  and  that  the  case  in  15  Vesey,  con- 
firmed Quantock  v.  England,  and  overruled  a  holding  at 
Nisi  Prius,  which  was  contrary  to  it. 

Vaughany  Serjt. — ^We  could  not  plead  the  statute  of  li- 
mitations, and  therefore  are  in  the  same  situation  as  if  it  had 
been  pleaded. 

Best,  C.  J.  — A  co-creditor  may  say  that  a  man,  whose 
debt  is  barred  by  the  statute  of  limitations,  shall  not  prove 
under  the  commission ;  and  that  objection  must  be  made 
in  Chancery  by  petition.     In  this  case,  the  bankrupt  does 
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not  nake  the  objection;  and  why  should  a  party  be  al- 
lowed to  do  it,  standing  in  the  situation  of  this  defendant? 

Gazelee^  J. — The  statute  of  limitations  is  for  the  be- 
nefit of  the  debtor^  that  he  may  not  be  harassed ;  but  a 
person  situated  as  this  defendant  is,  has  no  right  to  use  it 
as  an  objection  to  the  debt  of  another  person. 

The  point  as  to  the  release  was  then  mentioned ;  but  the 
Court  were  of  opinion^  that>  on  the  state  of  the  pleadings^ 
that  question  had  received  its  proper  determination  at  Nisi 
Prius;  and  therefore,  upon  all  the  points,  the 

Rule  was  refused. 


MuNN  V.  GoDBOLD  and  Another.  i^ov.  2d, 

Covenant  on  a  deed,  dated  in  September,  1819.  if  there  arc  tw. 

The  declaration  stated,  that  the  defendants  had  agreed  to  SJ^^i^deTii^ 

appoint  the  plaintiff  their  agent  for  the  sale  of  theur  vege-  o"®  of  them  on 

table  balsam,  on  the  continent  of  Europe ;  and  that,  in  con-  executed  by  the 

nderation  of  400/,,  they  were  to  furnish  him  with  such  a  theotheracoun- 
?aantity  as,  if  sold  at  20  fraiKs,  would  realize  a  sum  of  g^^^^^^thc 

600/.,  and  give  him  a  profit  of  50/.  per  cent.     It  then  party  who  had 

went  on  to  allege,  that  the  defendants  covenanted,  that,  in  the  part  which 

case  the  whole  600/.  worth  could  not  be  disposed  of  by  the  J^SST^/*  ""^ 

plaiBtiff,  the  defendants  should  take  back  such  part  as  re-  bringing  an  ac- 
tion upon  it  has 

named;  and  then  averred,  as  a  breach,  that  there  was  a  ioitit,anditcan- 
fiantity  unsold,  which  the  defendants  refused  to  receive  hemaypro^ 
igam.     Pleas — •^Ton  est  factum^  and  several  special  pleas,  ^^  ^2^"  * 
not  material  to  the  point  decided.  dence^andisnot 

«  ,      .  ,  .    ^        compellable  to 

it  appeared,  that  there  were  two  parts  of  the  deed  de-  take  the  un- 
dared  on,  one  executed  by  the  plaintiff,  and  the  other  by  S^,^^" 
4e  defendants.     The  part  executed  by  the  defendants  was  ^  **»«  objections 

,  ^  *.      1  .         that  may  be 

mt  from  the  plamtiff's  custody,  and  was  not  forthcoming  made  to  it,  al- 
though he  has 
given  notice  to  the  defendant  to  produce  it  at  the  trial. 

VOL.  II,  H 
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at  the  trial.  It  had  been  properly  stamped*  The  counter- 
part in  the  possession  of  the  defendants  was  in  Court,  ready 
to  be  put  in ;  and  notice  had  been  given  to  them  to  produce 
it.    It  was  stated  not  to  have  any  stamp. 

For  the  plaintiff,  the  attorney,  who  prepared  the  deed, 
was  called  to  give  evidence  of  its  contents  from  the  drafl. 
He  proved,  that  it  contained  a  true  copy  of  the  instrument, 
in  the  state  in  which  it  was  signed. 


Tatkfyf  Seijt.  objected  to  the  admissibility  of  this  evi- 
dence. They  are  not  at  liberty  to  give  the  draft  in  evi- 
dence, but  must  put  in  the  counterpart.  They  have  given 
us  notice  to  produce  it;  and  we  are  willing  to  put  it  in. 
The  deed  is  not  perfect  without  the  counterpart;  and  the 
counterpart  is  the  next  best  evidence,  when  one  part  is 
lost.  It  is  so  in  the  case  of  a  lease.  Roe  dem.  Urrt/  v. 
Harvey,  4  Burr.  2484  (a). 

Best,  C.  J. — How  could  they  get  at  this  counterpart 
for  the  purpose  of  having  it  stamped? 

Taddy,  Seijt.  — They  might  move  in  Court  for  the  other 
party  to  attend  with  it  at  the  Stamp-ofHce. 

Bbst,  C.  J. — The  last  decision  in  the  Common  Pleas  is, 
that  a  party  is  not  compellable  to  produce  a  deed,  unless 
he  holds  it  as  a  trustee. 

Pattison,  on  the  same  side,  cited  the  cases  of  Rex  v. 
Castletm,  6  T.  R.  S36,  and  Rippener  v.  bright,  2  B.  & 
A.  478. 


(a)  In  that  case,  (p.  2489)  Lord 
Mansfield  observed,  that  "  in  ct- 
vt7  cases  the  Court  will  force  par- 
ties to  produce  evidence  which 
may  prove  against  themselves,  or 
"  leave  their  refusal  to  do  it  (after 
"  proper  notice),  as  a  stronsr  pre- 
"  sumption  to  the  jury.  Tlie  Court 
*'  will  do  it  in  many  cases,  under 
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« 
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'*  particular  circumstances,  by  rule 
before  the  trial,  especiaUy  if  the 
party  from  whom  the  production 
is  wanted  applies  for  a  favor. 
But  in  a  criminal  or  penal  cause* 
"  the  defendant  is  never  forced  to 
"produce  any  evidence,  though 
"  he  should  hold  it  in  his  hands  in 
"  Court." 


it 
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it 
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In  the  ensuing  Michaelmas  Term,  Bosanquet,  Serjt. 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
draft  ought  not  to  have  been  admitted  as  evidence  under 
the  circumstances.  He  cited,  in  addition  to  the  cases 
mentioned  at  Nisi  Prius,  Rivers  v.  Rivers,  2  Atk.  21. 

The  question  came  on  to  be  heard  in  the  course  of  the 
same  Term;  and  the  Court,  after  argument,  decided,  that 
the  draft  was  properly  admitted  in  evidence,  and  therefore 

Discharged  the  rule. 


V. 
GODBOLD. 
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Vaughan,  Serjt.  — ^Their  counterpart  gives  us  no  cause 
of  action.  We  declare  on  the  instrument  executed  by  m^n^ 
them ;  and  we  are  to  produce  that  or  give  secondary  evi- 
dence of  its  contents.  We  are  not  to  be  driven  to  their 
counterpart.  It  is  said,  that  the  counterpart  is  better  evi- 
dence than  the  draft ;  but  it  is  not  stamped ;  and  therefore 
it  is  of  no  validity  at  all.  The  cases  go  this  length  only, 
that,  where  there  is  only  one  instrument,  and  that  is  in  the 
hands  of  one  of  the  parties  to  it,  he  shall  be  compellable  to 
produce  it,  because  he  holds  it  as  a  trustee  for  both. 

Best,  C5«  J. — I  shall  admit  the  draft  as  secondary  evi- 

Verdict  for  the  plaintiff. 

Vaughan,  Serjt.  Chitty,  and  Lee,  for  the  plaintiff. 

Bosanquet  and   Toddy,  Serjts.  and  Pattison,  for  the 
defendants. 

[Mtorme&^^Sieel  9f  Nicol,  and  J.  jr  H,  Lowe.'] 
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COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster,  (rfter  Michaelmas 

Term,  1825. 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


D§e.  5ih,       SxuART  and  Another  v,  Whitaker  and  Another,  Sheriff 

of  Middlesex. 

If  the  attorney  C'ASE  against  the  late  sheriff  of  Middlesex  for  a  false 
creditor,  on  be-  retum  to.  a  writ  of  testotum  ^fieri facias,  sued  out  against 
iTfuTm^Ae^^  James  Phillips,  to  levy  the  sum  of  20/.  lOs.  at  the 
landlord  for  rent,  suit  of  the  plaintiffs.     The  declaration  stated,  that  the 

direct  the  sher- 
iff's officer  to       sheriff  returned,  that  they  had  caused  to  be  seized  divers 

Txecution,  and    go^^s  to  the  value  of  40/.  and  no  more ;  and  that,  after  the 

l!f  ^^  ^*JS^      seizure,  they  received  notice  from  the  landlord  of  the  pre- 

the  plaintiff  sue        . 

out  a  ca,ia,  for  mises  whercou  the  goods  were  seized,  that  the  sum  of  36/. 

execution  ere-  remained  due  to  him  for  arrears  of  rent,  which  rent  did 

brSff  an  action  "^^  exceed  ouc  year's  rent  of  the  premises,  and  notice 

against  the  from  the  coUcctor  of  taxcs,  that  9/.  135.  6d.  was  due  for 

sheriff  for  fidsely   ,  .      , 

returning  to  the  kmg  s  taxes ;  and ''they  further  Certified  and  returned,  that 

much  re*nt*was  *^®  ^^^^  ^^^^  *^^  taxes,  SO  claimed  as  aforesaid,  were,  at 
due;  andhewui  ^.jjg  ^j^^  ^f  g^^jj  scizure,  duc  and  in  arrear,  and  that  the 

not  be  entitled 

to  recover  said  plaintiffs  had  not  paid  the  rent  and  taxes  due  as  afore- 

that  the  mippoH  said,  pursuant  to  the  statutes,"  &c. ;  whereas,  in  truth  and 
f.!^^lt^^  in  fact,  the  defendants  did  not  receive  notice  from  the 

not  a  rigfit  to  ' 

therentciaimed;  landlord  of  the  premises,  whereon,  &c.  that  the  sum  of 

and  that  the  at-  xr  ^ 

tomey,  at  the  36/.  or  any  other  sum  remained  due  for  the  rent,  &c. ;  and 
the^officer  to  whereas,  in  truth  and  in  fact,  the  said  rent  was  not,  nor 
withdraw  the      ^^^g  j^jy   p^j.^.  thereof  due  at  the  time  of  the    seizure, 

execution,  did  -^     *  * 

not  know  what    by  means  whereof  the  plaintiffs  were  greatly  injured,  &c. 

the  landlord's       ,,,  ^,  ,  .  o  j       j  > 

title  was.  Plea — The  general  issue. 

The  usual  formal  proofs  having  been  adduced  for  the 
plaintiff,  it  was  shewn  by  a  lease,  dated  April  Slst,  1754, 


MICHAELMAS  TERM,  6  GEO,  IV.  101 

and  other  subsequent  conveyances,  that  the  residue  of  a 
term  of  eighty-one  years  from  that  time,  in  the  house  oc- 
cupied by  Phillips,  had  belonged  to  a  Mrs.  Hooper;  and  it  Whitakkr. 
was  proved  that  Mrs.  Hooper  died  on  the  6th  of  March, 
1824;  and  by  the  probate  of  her  will,  which  was  put  in,  it 
appeared  that  she  lefl  Phillips  (the  person  against  whom 
the  execution  issued)  and  Miss  Millicent  Rosamond  Stone, 
her  executor  and  executrix;  and  by  her  will  Mrs.  Hooper 
devised  this  house  to  Miss  Stone.  The  execution  was  sent 
unto  Phillips's  house,  on  the  29th  of  May,  1824.  Phillips, 
on  being  called  as  a  witness  for  the  plaintiff,  proved,  that 
he  had  rented  the  house  of  Mrs.  Hooper  at  361.  a-year, 
and  that  after  the  execution  came  in.  Miss  Stone  put  in  a  dis- 
tress for  the  years  rent;  and  the  plaintiff's  attorney,  on 
being  apprised  of  this,  directed  the  sheriff's  officer  to 
withdraw  the  execution ;  and  the  officer  accordingly  sent 
away  his  man,  who  had  previously  kept  possession :  and 
it  was  further  proved,  that  the  plaintiffs  caused  him  (Phil- 
lips) to  be  taken  on  a  capias  cul  satisfaciendum^  on  the  18th 
or  19th  of  June,  1824,  for  this  same  debt. 

Gumey  and  Holt,  for  the  defendants.  —  In  this  case  the 
plaintiff  must  be  called ;  because,  when  a  sheriff  receives 
notice  that  rent  is  due,  the  plaintiff  cannot  call  on  him  to 
sell,  till  he  (the  plaintiff)  has  satisfied  the  rent,  which,  in 
this  case,  was  clearly  due  to  somebody ;  and,  by  the  terms 
of  the  statute  of  8  Ann.  c.  14,  §  1,  the  sheriff  is  not  to  pay 
the  rent  claimed,  but  the  plaintiff  is  to  cause  it  to  be  paid. 
However,  that  question  can  hardly  be  raised  here,  as  the 
plaintiff's  attorney,  on  being  apprised  of  the  claim  of  rent, 
himself  directs  the  execution  to  be  withdrawn  on  that 
ground;  and  after  that  he  cannot  turn  round  and  dispute 
the  claim  to  rent. 

Scarlett,  contra.  —  Phillips  was  never  a  tenant  to  Miss 
Stone;  and,  this  property  being  leasehold,  it  vested  in  the 
executors ;  and  even  if  this  house  was  given  by  Mrs.  Hoop- 
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er's  will  to  Miss  Stone,  the  rent  due  before  Mrs.  Hooper's 
death  would  belong  to  the  executor  and  to  Miss  Stone. 

Abbott,  C.  J. — You  withdraw  the  execution,  and  sue 
out  a  capias;  and  I  think  that  the  act  of  the  plaintiffs  in  so 
doing  is  an  assent  to  the  claim  of  the  supposed  landlord. 

Scarlett, — I  am  in  a  condition  to  prove,  that,  when 
the  execution  was  withdrawn,  it  was  done  in  ignorance  of 
the  real  circumstances. 


Abbott,  C.  J. — I  think  that  makes  no  difference.  I  think 
that  the  fact  of  the  plaintiffs'  having  withdrawn  the  execu- 
tion, precludes  them  from  saying  that  this  is  a  false  return. 

Scarlett, — If  the  sheriff  had  returned,  that  the  plaintiffs 
directed  him  to  withdraw,  that  might  make  a  difference ; 
but  here  the  sheriff  returns  certain  things  as  specific  facts, 
which  we  deny,  and  come  here  to  try:  we  can  prove,  that 
the  plaintiffs  were  ignorant  of  the  real  state  of  facts  till  af- 
ter the  execution  was  withdrawn. 

Evidence  was  given,  that  the  plaintiffs'  attorney  did 
not  know  the  nature  of  Miss  Stone's  title  to  the  house,  till 
after  they  had  withdrawn  the  execution. 

Abbott,  C.  J. — The  plaintiffs'  attorney  did  not  direct 

the  officer  to  go  back  again,  but  sued  out  a  capias.     I  am 

of  opinion,  that  the  conduct  of  the  plaintiffs  is  such  as  to 

warrant  the  sheriff  in  making  this  return,  and  that  the 

plaintiffs  cannot  now  maintain  this  action. 

Nonsuit. 
Scarlett  and  Comyn^  for  the  plaintiffs. 

Gumey^xA  Holt^  for  the  defendants. 

[Attornies — John,  and  Smith  jr  BJ] 

By  the  Stat,  of  8  Ann.  c.  14,  §  1,  "  lands  or  tenements,  which  are 

it  18  enacted,  that  "  no  goods  or  "  or  shall  be  leased  for  life  or  lives^ 

•*  chattels  whatsoever,  lying  or  be-  "  term  of  years,  at  will  or  other- 

**  ing  in  or  upon  any  messuage,  "  wise,  shall  be  liable  to  be  taken 
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by  virtue  of  any  execution  on  any 
pretence  wliatsocver,  unless  the 
party  at  whose  suit  the  said  exe- 
cution is  sued  out,  shall  before 
^  the  removal  of  such  go^  from 
^  off  the  said  premises,  by  virtue  of 
**  such  execution  or  extent,  pay  to 
**  the  landlord  of  the  said  premises, 
**  or  Ms  bailiff,  all  such  sum  or  stmis 
^  of  money  as  are  or  shall  be  due 
**  for  rent  for  the  said  premises,  at 
"  the  time  of  the  taking  such  goods 
"  or  chattels  by  virtue  of  such  ex- 
^ecution;  provided  the  said  ar- 
''rears  of  rent  do  not  amount  to 
*'  more  than  one  year's  rent;  and 
^in  case  the  said  arrears  shall  ex- 
**  ceed  one  year's  rent,  then  the  said 
party,  at  whose  smt  such  execu- 
tion is  sued  out,  paying  the  said 
"  landlord  or  his  buliff  one  year's 
^rent,  may  proceed  to  execute  his 
JQ^ment,  as  he  might  have  done 
before  the  making  of  this  act ; 
and  the  sheriff  or  other  officer  is 
hereby  impowered  and  required 
to  levy  and  pay  to  the  pluntiff, 
**  as  well  the  money  so  pud  for 
"  rent,  as  the  execution  money." 

In  the  case  of  HenUet  v.  Simp- 
ton,  2  Wils.  140,  it  was  held,  that 
this  statute  applied  to  executions 
sued  out  on  the  part  of  the  defend- 
ant, as  well  as  to  those  sued  out 
on  the  part  of  the  plaintiff,  and  the 
executor  or  administrator  of  a 
landlord  is  within  its  provisions  as 
well  as  the  landlord  himself.  Pofy^ 
Mtr  V.  Windkam,  1  Str.  212.  But 
a  ^ound  landlord  is  not  entitled 
to  his  rent  under  this  statute,  which 
unly  respects  immediate  landlords. 
J8eiimi<|-#  case,  2  Str.  787.  And  if 
there  be  an  execution  sued  out, 
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and  the  landlord  ptud  a  year's  rent, 
and  soon  after  another  execution 
come  in,  he  is  not  entitled  to  an^ 
other  year's  rent  out  of  it  though 
it  be  due ;  because  it  is  his  own 
lachesj  if  he  let  more  than  one 
year's  rent  nm  in  arrears.  Dod  v. 
Saxlf^,  2  Str.  1024. 

The  landlord  is  not  entitled  to 
rent  not  due  at  the  time  of  the  tak- 
ing of  the  goods,  nor  to  that  which 
becomes  due  while  the  sheriff  re- 
muns  in  possession;  unless  the 
sheriff  remains  in  possession  be- 
yond a  reasonable  time,  so  as  to  in- 
jure his  rights;  when  he  may  mun- 
tain  an  action  on  the  case.  Hoskins 
Y, Knight,  \M,8lS. 245. 

If  the  rent  is  not  paid  to  the 
landlord  by  the  sheriff  he  must  quit, 
and  if  he  does  not,  a  special  action 
on  the  case  lies  against  him,  after 
notice  of  the  rent  due ;  or  the  land- 
lord may  move  the  Court  that  pro- 
ceeds of  the  goods  may  be  given  up 
to  him.  Henchett  v.  Kimpson,  2 
\Vils.  140.  But  he  cannot  maintain 
an  action  for  money  had  and  receiv- 
ed. Green  v.  Austin,  260.  And  in 
Smith  V.  Russell,  3  Taunt.  398,  it 
was  held  that  the  landlord  ^vas 
boimd  to  give  notice  to  the  sheriff 
that  the  rent  was  due.  If  the  land- 
lord accepts  an  undertaking  from 
the  sheriff's  officer  to  pay  the 
rent,  and  suffer  him  to  remove 
the  goods,  the  landlord  cannot 
maintsun  an  action  on  the  statute, 
though  the  undertaking  be  not 
valid,  from  not  expressing  the  con- 
sideration. Rothery  v.  Wood  jr 
Another,  3 Camp. 24.  And  such  an 
undertaking  is  nut  within  the  stut. 
of  fraudb.  3  Esp.  66. 
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'"^  '  '^  Dolman  v.  Orchard.  Triston,  and  Binks.  Gents.. 

Dsc.Sth,  ,  « 

three,  &€• 

Anindon«c^a  ASSUMPSIT  by  the  plaintiff  as  indorsee  of  a  bill  of  ex- 

cannot  recover  change,  against  the  defendants,  as  acceptors.    The  bill 

of^biu^^  was  dated  Feb.  23rd,  1825,  and  drawn  by  Mr.  Thomas 

ed  by  one  who  Younff,  at  onc  month  after  date,  and  addressed  to  Messrs. 

was  formerly  ° 

a  partner,  if  Orchard,  Triston,  &  Co.  It  was  accepted  ^^  James 
ceasertTi^  a  Orchard."  The  defendant  Orchard  had  let  judgment  go 
S^of  5ie*5^    ^y  default.    The  real  question  was,  whether  the  defend- 

ceptingofthe      mit  Binns  was  liable,  on  this  acceptance.     For  the  plain- 
bill,  even  though 
the  bui  was        tiff,  it  appeared,  that  all  the  three  defendants  had  been 

partnership'  *  partners,  carrying  on  the  business  of  attomies,  and  that 
debt,  unless        ^yye  names  of  all  three  were  upon  the  office-door,  so  late 

the  person  still  *  ' 

held  himself  out  as  January,  1825;  and  the  person  who  presented  the  biH 
a  partner,  as  if    for  acceptance  believed  the  names  remained  at  that  time. 

he  allowed  his 
name  to  remain 

Ae  hoi^o'f  bu^  The  plaintiff's  counsel  offered  evidence  of  the  bill  being 
siness,  or  the      accepted  for  goods  sold  to  all  the  three  jointly. 

iiKe* 
If  one  of  the 

noi^*^  TwU-  Abbott,  C.  J.  — ^That  is  not  evidence  in  an  action  by  an 
neM  that  they     indorsee ;  because,  to  support  this  action,  the  defendants 

had  ceased  to  be  '  '  rr  ^  » 

partners,  that     must  have  been  partners  at  the  time  of  the  acceptance. 

might  be  evi- 
dence for  the  de* 

wnt^^'tionU-  Evidence  was  then  given,  that  they  had  sent  in  a  joint 
tween  the  wit-    fciu  to  a  client,  in  which  was  included  a  charge  of  5*.,  and 

ness  and  one  of  •  #• 

the  defendants,    of  1 3s.  4fd.  for  business  done  after  the  time  of  the  acceptance* 

in  which  he  so 
stated,  is  clearly 

■***  *^'  Scarlett,  for  the  defendants,  wished  to  ask  one  of  the 

plaintiff's  witnesses,  whether  he  had  not  been  told  by  the 
defendant  Binns,  at  a  time  long  antecedent  to  this  accept- 
ance, that  he  had  ceased  to  be  a  partner. 

Abbott,  C.  J. — What  he  said  cannot  be  evidence  for 
himself. 

Scarlett, — I  submit,  that  what  each  partner  said  is  evi- 
dence in  this  way.     If  he  told  the  witnesses  that  they  were 
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not  partners^  that  would  be  proof  that  they  did  not  hold 
themselves  out  to  the  world  as  partners. 

Abbott^  C.  J. — If  they  gave  notice  to  the  witnesses  that 
they  were  not  partners^  that  might  be  evidence ;  but  the 
conversation  of  one  of  them,  in  which  he  stated  that,  is  cer- 
tainly not  so. 

The  defence  was,  that  Mr.  Binns  had  ceased  to  be  a 
partner  several  months  before  the  acceptance ;  and  some 
evidence  was  given  to  shew  that  his  name  was  not  on  the 
office-door  at  that  time. 
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Abbott,  C.  J. — The  question  in  this  case  is,  whether 
Mr.  Binns  was  a  partner  at  the  time  of  the  accepting  of 
this  bill;  or  whether,  having  been  previously  a  partner,  he 
had,  by  his  acts,  given  the  world  reason  to  believe  that  he 
was  still  a  partner.  At  an  antecedent  period  he  was  ad- 
mitted to  be  so;  but  though  this  bill  was  accepted  for  a 
partnership  debt,  yet  he  will  not  be  liable  on  this  acceptance, 
unless  he  was  a  partner  at  the  time  of  the  acceptance 
being  given,  or  unless  he  so  conducted  himself  as  to  in- 
duce the  world  to  believe  that  he  was  still  in  partnership 
with  the  other  defendants.  A  bill  of  fees,  containing  two 
charges  as  late  as  the  month  of  March,  has  been  put  in, 
for  the  purpose  of  shewing  him  to  be  a  partner  down  to 
that  time ;  but  as  they  are  of  two  very  small  sums  for  bu- 
siness done  in  causes  commenced  at  a  period  of  time  when 
he  was  a  partner,  very  little  reliance  can  be  placed  on  them, 
especially  as  the  bulk  of  the  bill  is  for  business  of  a  much 
earUer  date.  To  shew  that  he  held  himself  out  to  the  world 
at  a  partner,  evidence  has  been  adduced  to  shew  that  his 
name  was  continued  painted  on  the  office-door  as  late  as 
January  or  February.  If  the  name  was  continued  over  the 
door,  that  was  certainly  inducing  persons  to  believe  that 
he  continued  a  partner ;  and  therefore  the  questions  of  fact 
in  this  case  are  two;  Ut,  Had  Mr.  Binns  actually  ceased 
to  be  a  partner  at  the  time  of  the  accepting  of  this  bill? 
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Aod  ind,  if  he  ha^,  whether  he  held  himself  put  as  a  part- 
ner, by  suffering  his  imne  to  remain  on  the  office-door?  If 
either  of  these  questions  be  found  in  the  affirmative,  the 
plaintiff  is  entitled  to  recover. 

Verdict  for  the  defendapt  Binnsj  and  against  the 
other  defendants  for  the  amount  of  the  bill 
and  interest. 


Cormfn,  for  the  plaintiffs. 
Scarlett f  for  the  defendant. 


[Attornies — J.  Seark,  and  Binnt,'] 


See  the  cases  of  Newsome  v. 
Coles,  2  Camp.  617  &  620,  (n). 
WrighUon y.PuUtm,  \  Stark. 375, 


and  the  cases  there  cited.    And 
Uoyd  V.  Aihhf,  post. 


Dec.  5ih, 

In  an  action  for 
an  apothecary's 
bill)  it  is  neces- 
sary, since  the 
Stat.  6  Geo.  4, 
C.1,  §3,  to  prove 
tliat  the  seal 
affixed  to  a  cer* 
tificate  to  prac- 
tise as  an  apo- 
thecary is  the 
common  seal  of 
the  Apotheca- 
ries' Company. 
An  c^xithecary 
is  entitled  to  re- 
cover for  busi- 
ness done  in 
London,  if  he 
had  a  general 
certificate  from 
the  Apothecaries' 


ChADWICK  r.  BUNNING. 

Assumpsit  for  an  apothecary's  bill.    Plea— General 


issue. 


It  was  proved  that  the  business  was  done^  and  that  the 
charges  were  reasonable. 

RusseL — lam  afraid  your  Lordship  will  hold^  that  since 
the  passing  of  the  act,  6  Geo.  4,  c.  133>  the  plaintiff  must 
give  evidence  that  the  seal  attached  to  his  certificate  is  the 
common  seal  of  the  Apothecaries*  Company. 

A9B0TT,  C.  J. — I  think  you  must  prove  it  to  be  the  com- 
mon seal  (a). 

Company  of  his  fitness  to  practise,  although  he  paid  but  6/.  6s.  on  his  obtaining  iL 

(fl)  The  Stat,  of  6  Geo.  4,  chap.  *  qualification  of  such  persons  as 
133,  §  7>  after  reciting  '  that  the  '  have  been  or  shall  be  examined 
'  autheiHicating  the  certificates  uf      '  by  tlie  court  of  examiners,  in 
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The  beadle  of  the  Company  proved  that  it  was  their  com- 
mon  seal,  and  that  6/.  6$.  had  been  paid  for  the  certificate, 
and  the  certificate  was  read:  it  was  dated  October  14, 
1819,  and  was  a  general  certificate  of  the  fitness  of  the 
plaintiff  to  practise  as  an  apothecary,  without  containing 
any  restriction  as  to  place;  but  on  it  was  indorsed  a  receipt 
fi>r  a.  4tf»  paid  to  the  companyj  for  a  permission  for  the 
plaintiff  to  practise  in  London,  but  this  was  paid  in  the 
montl^  of  Jwe  last|  which  was  since  the  action  was  brought. 
The  business  appeared  to  haye  been  all  done  in  London. 
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Scarlett^  for  the  defendant,  contended,  that  under  these 
circumstances  the  plaintiff  was  not  entitled  to  recover;  for, 
by  the  19th  section  of  the  stat.  55  G.  3,  c.  194,  it  is  enact- 
ed, that  ten  pounds  ten  shillings  shall  be  paid  for  the  cer- 
tificate, by  every  person  intending  to  practice  in  London, 
or  within  ten  miles,  and  six  pounds  six  shillings  by  every 
one  intending  to  practise  in  any  other  place  but  London. 
Now  for  the  certificate  taken  out  by  the  plaintiff  he  had 
paid  6/.  6^.,  which  allowed  him  only  to  practise  in  the 
country.  It  was  certainly  proved  that  since  the  action  he 
had  paid  the  other  4/.  4«.,  which  he  might  do  under  the 
latter  part  of  the  19th  section  of  the  act,  to  allow  him  to 
practise  in  London,  but  that  was  done  too  late  to  entitle 
him  to  recover. 

Abbott,  C.  J. — The  prohibition  in  the  19th  section 
against  apothecaries,  who  have  obtained  their  certificates. 


'poTsoaQce  of  the  aforesaid  act, 
'  has  been  attended  with  consider- 
'  able  expense,  and  might  often  be 

*  ^fficult  of  proof,  if  such  certifi- 

*  cates  were  required  to  be  authen- 
'  ticated  in  different  parts  of  Eng- 

*  land  at  the  same  time  in  diJQferent 
' actions '  enacts,  "That  from  and 
"  after  the  passing  of  this  act,  the 
■  common  seal  of  the  said  society 
"  of  the  art  and  mystery  of  apotho- 


« 

« 
« 
« 

it 
« 


caries  of  the  city  of  London, 
shall  be  deemed  to  be  and  shall 
be  received  in  every  court  of  law 
or  eqiuty  in  any  part  of  England 
or  Wales,  as  sufficient  proof  of 
the  authenticity  of  the  certificate 
to  which  such  seal  shall  be  affix- 
ed, and  that  the  person  therein 
named  is  duly  qualified  to  prac- 
tise as  an  apothecary  in  any  part 
of  England  or  Wales. 
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practising  in  London^  is  as  to  any  person  who  has  '^  obtidn- 
''  ed  a  certificate  to  practise  as  an  apothecary  in  any  other 
"  part  of  England  or  Wales,  except  the  city  of  London/* 
and  within  ten  miles.  Now  that  appears  to  contemplate 
certificates  for  the  country  only ;  but  this  certificate  is  per- 
fectly general,  it  certifies  the  plaintiff's  fitness  to  practise 
without  any  regard  to  place.  It' is  certainly  shewn  that  he 
paid  but  six  guineas  for  it ;  but  the  words  of  the  act  are. 
No  person  having  obtained  a  certificate  to  prcu^e  in 
any  other  part  of  England  or  fFales,  except  Jxmdon, 
&c.  shall  be  entitled  to  practise"  in  town.  Now  the 
plaintiff  had  not  a  certificate  in  that  limited  way,  but  a 
general  certificate,  that  he  is  entitled  to  practise  every 
where ;  and  I  think  therefore  that  he  is  entitled  to  re- 
cover (6). 

Verdict  for  the  plaintiff. — Damages  1/.  1&* 


a 
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(6)  By  the  stat.  55  Geo.  3,  c.  194, 
19,  it  is  enacted,  **  That  the  sum 
of  ten  pounds  ten  shillings  shall 
be  pud  to  the  sidd  master,  war- 
dens, and  society  of  apothecaries, 
for  every  such  certificate  as  afore- 
said, on  obtuning  the  same,  by 
every  person  intending  to  practise 
as  an  apothecary  within  the  city 
of  London,  the  liberties  or  sub- 
urbs thereof,  or  within  ten  miles 
of  the  same  city;  and  the  sum  of 
six  pounds  ax  shillings  by  every 
person  intending  to  practise  as 
an  apothecary  in  any  other  part 
of  England  or  Wales  (except  the 
said  city  of  Liondon,  the  liberties 
or  suburbs  thereof,  or  within  ten 
miles  of  the  stud  city);  and  no 
person  having  obtained  a  certifi- 
cate to  practise  as  an  apothecary 
in  any  other  part  of  England  or 
Walcss  (except  the  swd  city  of 
London,  the  liberties  or  suburbs 
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thereof,  or  within  ten  miles  of 
the  sud  city  as  aforesud),  shall 
be  entitled  to  practise  within  the 
said  city  of  London,  the  liberties 
or  suburbs  thereof,  or  within  ten 
mUes  of  the  said  city,  unless  and 
until  he  shall  have  pud  to  the 
scdd  master,  wardens,  and  so- 
ciety, the  further  smn  of  four 
pounds  four  shillings,  in  addition 
to  the  sud  sum  of  six  pounds 
six  shillings  so  paid  by  him  as 
aforesaid,  and  shall  have  had  en- 
dorsed on  his  said  certificate,  a 
receipt  from  the  ssdd  master, 
wardens,  and  society,  for  such 
additional  sum  of  four  pounds 
four  shillings;  and  the  sum  of 
two  pounds  two  slullings  by  every 
assistant;  and  the  several  sums 
of  money  arising  from  the  grant- 
ing of  such  certificates  shall  be 
applied  in  manner  hereinafter 
directed." 
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His  Lordship  gave  Scarlett  leave  to  move  to  enter  a  non-         1  **25. 
suit  on  this  latter  point,  if  the  Court  above  should  enter-      Dolman 
tain  a  different  opinion.  Orchard. 

Bussel  and  Mt/an,  for  the  plaintiff. 
Scarlett,  for  the  defendant. 

[Attomies — Friswell,  and  Caslon."] 


Dixon  v.  Deveridoe.  ^c.  6th. 

Assumpsit  for  goods  sold.     Plea — General  issue.  Assumpsit  for 

The  cause  was  undefended.  fdrfe^t  say 

A  witness  was  caUed,  who  proved  that  he  had  had  a  con-  ^^fj^l^  ^^^ 

versation  with  the  defendant,  in  which  the  defendant  stated  that  the  plaintiff 

that  the  plaintiff  had  sent  him  a  letter  asking  for  payment,  him  to  pay  him, 

and  as  he  justly  owed  it,  he  would  pay  as  soon  as  he  could.  JJjudosoMsoon 

No  notice  had  been  given  to  the  defendant  to  produce  the  "  *»«  <*"»  ^"^^ 

.                                             °                                                      *            ^  does  not  mention 

letter,  and  no  evidence  of  the  amount  due  could  be  given,  any  sum.  On 

evidence  of  this 
the  plaintiff  is 

Abbott,  C.  J.— As  no  evidence  is  given  of  the  amount  JJ'.f  ^^n^*" 

of  the  debt,  the  jury  cannot  know  how  much  to  find  aver-  minai  damages. 
diet  for;    but  as  the  defendant,  by  this  conversation,  ad- 
mits something  to  be  due,  the  plaintiff  is  entitled  to  no- 
nunal  damages. 

Verdict  for  the  plaintiff. — Damages  1*. 
^^Ify,  for  the  plaintiff. 

[Attomies— Fardtn,  and  Norton,] 
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TowNsoM  V.  Green,  Daties,  and  Miers. 

To-ppon.  Debt  on  bond  for  the  perfonnance  of  a  contract,  dated 
plea  fliat  the      j^jy  jg   1823    made  between  the  defendant  Miers  (the 

trustees  under  9,  ^        '  '  ^ 

piiyate  act  of  other  defendants  bemg  his  sureties)  and  the  trustees  fbr 

not**aUowor  cleansing  and  lighting  the  parish  of  St.  Greorge,  in  the 

^Id^tto  have  county  of  Middlesex,  (acting  imder  a  private  act  of  Par- 

the  exclusive  Uameut,  of  the  46  Geo.  3),  by  which  the  defendant  Miers, 

pnyuege  of  col-        ^  ''  %  %     • 

lecting  dust  and  "  in  consideration  o(  being  allowed  the  exclusive  privilege 
ttdn^pi^*,  it  is  of  collecting  the  dust,  cinders,  &c.  of  the  said  parish, 
necessary  to       within  such  parts  of  the  said  parish  as  were  not  within 

proTe  some  ^  *^  *^ 

poritive  act  of  the  liberty  of  the  Tower  of  London,'*  agreed  to  pay  450/. 

their  part;  and  a-year  for  the  same.    The  declaration  proceeded  to  aver 

to  provl  S^t  ^^  ^^^  execution  of  the  contract,  and  that  the  trustees  did 

a  diird  party  «  allow  and  permit  to  the  defendant  the  exclusive  privi- 

took  it  away,  , 

having  a  right    lege,  &c.,"  and  stated,  that,  in  breach  of  the  contract,  he 

*An'd  it  seems    ^^  refused  to  pay  112/.  105.  part  of  the  450/. 

that  thu  fact  is        Pleas— 1*^,  General  bsue:   2rf,  That  the  trustees  did 

nd  answer  to  an 

action  on  a  writ-  not  allow  OT  permit  Miers  the  exclusive  privilege  of  col- 

pay^a  certain  Iccting,  &c.  the  dust,  cinders,  &c.  of  the  said  parish,  ex- 
sum  for  the  dust  ^gp^  ^  jjj  ^}jg  agreement  excepted. 

the  party  must        The  plaintiff  was  clerk  to  the  trustees,  who  acted  under 

seek  relief  in  

Equity.  ^  private  act  of  Parliament,  of  the  46  Geo.  3,  c.  77;  by 

the  9th  section  of  which  they  are  empowered  to  sue  and 
be  sued  by  their  clerk.  The  contract  and  bond  were  put 
in,  and  were  in  the  terms  stated  in  the  declaration. 

The  defendants'  counsel  opened  that  a  part  of  the  Com- 
mercial Road,  to  the  extent  of  138  houses,  was  situate 
within  that  part  of  the  parish  of  St.  George^  which  was 
not  within  the  liberty  of  the  Tower,  and  that  by  a  private 
act  of  Parliament  of  the  4«  Geo.  3,  c.  101,  §  104,  for 
lighting  and  cleansing  the  Commercial  Road,  it  was  en- 
acted, that  the  trustees  of  that  road  might  contract  for  the 
cleansing  it,  and  all  places  within  100  feet  of  it;  and  that 
the  person  so  contracting  should  have  the  dust,  ashes,  &c. 
from  all  houses,  &c.  within  those  limits;  and  the  private 
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act  of  5Greo.  4,  c.  144,  confirmed  that  enactment  as  to  the 
Commercial  Road;  and  in  fact  the  defendant  Miers  could 
not  obtain  the  dust,  ashes,  &c.  from  that  part  of  the  Com- 
mercial Road,  these  being  held  by  the  person  contracting 
with  the  Commercial  Road  trustees.  They  therefore 
argued  that  this  was  exactly  like  the  case  of  a  landlord, 
who,  if  he  lets  to  a  tenant,  and  it  appear  that  the  tenant  is 
ericted  from  any  part  of  the  premises,  the  landlord  cannot 
recoyer  the  rent. 


Ill 


1825. 


TOWNSON 

V. 

(iREBN. 


Abbott,  C.  J. — ^You  do  not  state  that  in  your  plea;  you 
do  not  plead  that  you  were  evicted;  but  you  plead  that 
the  trustees  did  not  "  permit  and  suffer  "  you  to  have  the 
dost;  now  that  implies  some  positive  act  of  obstruction  on 
their  part.  I  doubt  whether  on  these  facts  the  defendant 
could  have  framed  any  defence  upon  this  record,  that  would 
be  an  answer  to  this  action;  but  that  he  may  not  have  to 
go  into  equity  for  relief,  I  should  recommend  a  reference. 

Verdict  for  the  plaintiff. — Damages  110/.,  subject 
to  a  reference  as  to  the  amount  to  be  deducted 
for  the  Commercial  Boad. 


Gumey  and  Richards,  for  the  plaintiff. 
Scarlett  and  Holty  for  the  defendants. 

f  Attornies  — Toumion^  and  May,  Senr. J 
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Adjourned  Sittings  in  London^  after  Michaehuu 

Term,  1825. 


i>ec.  8<*.  Pope,  Assignee  of  Dixon,  v.  Monk. 

u  a  debtor  to  a  ASSUMPSIT  for  goods  sold  by  the  bankrupt  to  the  de- 

bankrupt't  es-      p      -,      . 

tatc,  on  being      tendant. 

^"^w^i^he       "^^^  collector  appomted  by  the  assignee  to  get  in  the 

knows  to  be  the  debts  due  to  the  bankrupt's  estate,  proved  that  he  made 

collector  of 

debts  for  the  as-  a  demand  on  the  defendant  for  8/.  17^.  M. ;  and  it  appear- 
*«TwiiiS*and  ®^  ^^^  *^®  evidence  that  the  defendant  knew  that  he  came 
pay  the  money,"  f^^j^  the  assignee.     The  defendant,  in  answer  to  the  aiH 

such  promise  is         ^       ^  ^    *^  ^  * 

an  admission  of  plication  said,  *^  I  will  call  and  pay  the  money." 

the  right  of  the 
assignee,  and 

^ii*"inMacl  Thessiger,  for  the  defendant.— Does  your  Lordship 
tion  for  the  mo-  think  that  this  dispenses  with  proof  of  the  petitioning  cre- 

ney,  to  give  the  111  » 

usual  prooft  hi     ditor  s  debt,  and  the  other  steps  necessary  to  support  the 

support  of  the       «^«,^:«„:^«  9 

co^^on.        commission  ? 

Abbott,  C.  J. — No  doubt  it  does.    He  is  called  on  to 
pay  to  the  assignee,  and  his  answer  is,  that  he  will. 

Verdict  for  the  plaintiff. — Damages,  8/.  17*.  3d. 

Gumei/y  and  F.  Polhck,  for  the  plaintiff. 

Thessigevy  for  the  defendant. 

[Attomies— Pope  *•  B.*  aud  PUtts.] 


MICHAELMAS  TERM,  6  GEO.  IV.  1 13 

1825. 

MoNTRiou^  Gent.  v.  Jefferys.  b^,  stk. 

Assumpsit  on  an  attorney's  bill.    Plea— The  general     ^n  attorney  it 

13312^^  not  to  lose  the 

'      ^  ^  amount  of  hit 

The  plaintiff^  Mr.  Montriou^  happening  to  be  in  Suf-  wu,  on  account 
folk  in  the  month  of  November,  1821,  was  applied  to  on  a  the  execution  of 
Saturday  by  the  defendant,  and  several  other  farmers,  to  ^^.^^^J"' ^'°f. 

<f       J  '  '         such  an  error  as 

attend  for  them  before  two  magistrates  on  the  following  a  cautious  man 
Monday,  they  having  been  summoned  for  non-payment  of  but  if  the 
tithes.     They  said  they  reUed  on  a  modus.     He  told  them  ""^^^^ 
it  waa  impossible  to  find  out  evidence  before  the  Monday,  brought  upon 

J         ,  -.  _.  ,  his  client  by  his 

and  as  he  was  obuged  to  go  to  London,  it  was  arranged  inadyertence, 
diat  he  should  instruct  a  Mr.  King,  an  attorney  of  the  ^gr^em  in  an 
neighbourhood,  who  was  also  clerk  to  the  magistrates,  to  *ctio»' 
act  as  his  agent,  and  attend  for  them,  and  request  that  the 
case  might  be  put  off  for  two  or  three  days.     The  parties 
were  also  told,  that  it  would  not  be  necessary  for  them  all 
personally  to  attend.     Accordingly,  on  the  Monday,  the 
magistrates  were  requested  to  put  off  the  hearing,  which 
they  would  have  done  if  the  lessee  of  the  tithes  had  con- 
tented ;  but  he  would  not  do  so,  unless  some  expenses  were 
paid ;  which  proposition  such  of  the  parties  as  were  present 
refused  to  accede  to.     The  case  went  on,  and  no  defence 
being  made,  the  tithes  were  ordered  to  be  paid.     Mr. 
Montriou  returned  into  the  country  in  the  following  week, 
and  applied  to  the  magistrates,  who  expressed  a  willing- 
ness, if  they  could,  to  alter  their  decision;  but  the  lessee 
of  the  tithe  in  whose  favour  the  order  had  been  made,  re- 
fiised  to  give  his  consent  that  the  case  should  be  opened 
again,  and  the  matter  remained  as  it  was.     Mr.  Montriou 
dien  advised  the  parties  to  appeal  to  the  sessions — they 
aB  did  so.     When  the  appeals  came  on  to  be  heard,  the 
amgistrates  at  the  sessions  said,  that  as  the  order  had  been 
obtained  without  the  defendants  going  into  their  case  as 
they  ought  to  have  done,  or  shewing  to  the  two  justices 
9t  the  time  that  the  question  was  of  such  a  nature  that 
diey  could  not  entertain  it,  they  would  not  allow  the  lessee 
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of  the  tithes  then  to  be  taken  by  surprise  by  the  produc- 
tion of  a  new  case.  They,  however,  stated  the  circum- 
stances for  the  opinion  of  the  Court  of  King's  Bench,  and 
that  Court  confirmed  their  decision. 

It  appeared  that  at  the  hearing  on  the  Monday,  the  two 
justices  were  informed  that  the  defence  set  up  was  amodiis» 
and  that  the  parties  were  not  prepared  to  give  any  speci* 
fie  evidence  of  it :  but  Mr.  King,  who  was  examined  as  a 
witness,  admitted  on  his  cross-examination,  that  he  did 
not  previously  prepare  any  bond  or  any  formal  notice  of 
the  nature  of  the  defence,  although  it  was  in  evidence^ 
that  the  statute  7  &  8  Wm.  3,  c.  6,  which  requires  such 
steps  to  be  taken,  had  been  perused  by  Mr.  M.  and 
himself.  But,  a  bond  and  notice  were  afterwards  pre- 
pared (a). 
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(a)  By  the  stat.  7  &  8  W.  3,  c.  6, 
8,  it  is  enacted,  "  that  where 
any  person  or  persons  com- 
plsdned  of  for  substracting  or 
withholding  any  small  tithes, 
&c.  shall,  before  the  justices  of 
the  peace  to  whom  such  com- 
plaint  is  made,  insist  upon  any 
prescription,  composition,  or 
modiis  deeimandi,  agreement, 
or  title,  whereby  he  or  she  is  or 
ought  to  be  fi'eed  from  pay- 
ment  of  the  said  tithes  or  other 
dues  in  question,  and  deliver 
the  same  in  writing  to  the  ssud 
justices  of  the  peace,  subscrib- 
ed by  him  or  her,  and  shall  then 
give  to  the  party  complaining 
reasonable  and  sufficient  secu- 
rity, to  the  satisfaction  of  the 
sud  justices,  to  pay  all  such 
costs  and  damages  as,  upon  a 
trial  at  law  to  be  had  for  that 
purpose  in  any  of  his  Majesty's 
Courts,  having  cognizance  of 
that    matter,    shall   be    given 
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against  him,  her,  or  them,  ifl 
case  the  said  prescription,  com- 
position, or  modus  decinumdi 
shall  not,  upon  the  said  trial  be 
allowed;  that  in  that  case  the 
said  justices  of  the  peace  shall 
forbear  to  give  any  judgment 
in  the  matter,  and  that  then 
and  in  such  case  the  person 
or  persons  bO  complaining, 
"  shall  and  may  be  at  liberty  to 
"  prosecute  such  person  or  per- 
"  sons  for  their  swd  substrac- 
"tion,  in  any  other  court  or 
"  courts  whatsoever;  where  he, 
she,  or  they  might  have  sued  be- 
fore the  making  of  this  act,  any 
thing  in  this  act  to  the  contra- 
ry notwithstanding."  The  stat. 
63  Geo.  3,  c  127,  which  cnlarg- 
es  the  jurisdiction  of  jnsticei* 
giving  them  cognizance  of  claims 
to  tithes  not  exceeding  ten 
pounds  in  value,  does  not  affect 
this  point. 


it 


a 


it 


ti 


%. 


MICHAELMAS  TERM,  6  GEO.  IV. 

It  appeared,  however,  that  Mr.  Montriou  had,  in  his  bill 
for  the  appeals,   charged  much  less  than  the  ordinary     Montbiov 
charges,  in  all  the  cases  except  that  of  the  defendant,  which    j--JJj-,gg, 
was  to  have  been  heard  the  first;  and  that  he  had  offered, 
under  the  circumstances,  to  make  some  deduction  from  his 
whole  account  against  all  the  parties. 

Marry  at  for  the  defendant,  contended,  that  the  plain- 
tiff was  not  entitled  to  recover,  in  as  much  as  the  defend- 
ant had  been  obliged  to  pay,  in  consequence  of  Mr.  Mon- 
triou or  his  agent  not  having  prepared  the  proper  bond 
or  notice  under  the  statute,  which  they  ought  to  have 
done^  as  they  knew  that  the  objection  to  the  claim  was 
made  on  the  ground  of  a  modus.  He  also  argued,  that  a 
person  employed  in  the  legal  as  well  as  the  medical  profes- 
fion,  is  bound  to  bring  a  reasonable  degree  of  skill  and  care 
into  the  eases  that  he  has  to  manage,  which  this  plaintiff 
he  contended  had  not  done.  The  plaintiff  should  not  have 
handed  the  parties  over  to  another  attorney,  and  especial- 
ly to  one  who  was  the  clerk  to  the  magistrates* 

Abbott,  C.  J.  in  l^is  summing  up,  observed — Accord- 
ing to  the  evidence  in  this  case,  it  appears  that  Mr.  King 
informed  the  magistrates  that  the  defence  was  a  modus, 
and  that  he  was*  not  prepared  at  that  time  to  establish  it. 
The  magistrates  would  have  adjourned  the  case,  if  the 
claimant  would  have  consented;  but  he  would  not  without 
the  payment  of  a  sum  of  money  by  the  defendants,  which 
sHch  of  them  as  were  present  did  not  think  it  right  to  pay. 
An  appeal  was  then  recommended  by  Mr.  Montriou,  but 
the  sessions  thought  that  they  ought  not  to  enter  into  iU 
under  the  circumstances.     And  I  think  nobody  can  doubt 
the  propriety  of  their  opinion ;  for  an  appeal  is  against  the  de- 
cision of  a  Court  pronounced  after  a  hearing,  and  a  party 
is  not  to  decline  giving  evidence  in  the  first  instance,  and 
afterwards,  on  an  appeal,  produce  his  whole  case.     The 
question  upon  which  the  verdict  will  turn  is,  whether  the 
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1 825.        expenses  were  incurred  by  the  inadvertence  of  the  plaintiff; 

MoNTRior     ^of  if ''^^  ^'^  ^^^  ^  ^h^  fifs^  instance  give  proper  advice,  or 
.      ^'  did  not  afterwards  conduct  the  business  properly,  he  is  not 

entitled  to  recover.  King  says,  that  he  and  Montrioa 
looked  into  the  act  of  parliament,  and  were  aware  that  un- 
der its  provisions  they  were  to  inform  the  justices,  and 
give  security  if  they  relied  on  a  modus.  And  if  they  had 
done  so,  the  jurisdiction  of  the  justices  would  have  been  at 
an  end,  for  it  never  could  be  intended  by  the  legislature  that 
magistrates  should  decide  such  a  question,  unless  both  par- 
ties should  think  fit.  It  does  not  appear  that  any  advice  was 
given  as  to  the  notice  and  security.  King  before  the  jus- 
tices said,  that  the  defendants*  objection  was  a  modus,  and 
that  he  was  not  prepared  to  go  into  it,  or  to  give  in  a  spe- 
cific account  of  it.  It  is  not  on  this  evidence  made  out  to 
my  mind  with  any  degree  of  satisfaction,  that  the  parties 
intended  to  give  security,  and  withdraw  the  case  from  the 
-consideration  of  the  magistrates.  In  one  of  the  items  in 
the  bill  it  is  said,  ''  we  advised  you  to  resist  the  demand 
on  the  ground  of  a  good  modus."  It  is  not  said  to  withdraw 
the  case  from  the  magistrates.  In  the  bill  also,  the  items 
for  the  bond  and  notice  are  before  the  5th  November,  and 
the  witness  says  that  they  were  not  prepared  till  after.  The 
real  question  upon  this  evidence  is,  whether'  you  think 
that  the  expense  was  brought  on  the  parties  by  the  inad- 
vertence of  the  plaintiff?  No  attorney  is  bound  to  know 
all  the  law ;  God  forbid  that  it  should  be  imagined  that  an 
attorney,  or  a  counsel,  or  even  a  judge  is  bound  to  know  all 
the  law ;  or  that  an  attorney  is  to  lose  his  fair  recompense 
on  account  of  an  error,  being  such  an  error  as  a  cautious 
man  might  fall  into :  but  if  you  think,  in  this  case,  that  the 
plaintiff  has  brought  all  the  expense  on  the  parties  by  his 
.  omitting  to  give  proper  information  either  to  them  or  the 
justices,  you  will,  under  jhat  impression,  find  your  verdict 
for  the  defendant. 

Scarlett  for  the  plaintiff,  then  elected  to  be 

Nonsuited. 
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Scarlett  and  Storks  for  the  plaintiff. 

Marryat  for  the  defendant. 

[Attomles — W,  Montriou,  and  Stevent,'\ 


In  the  case  of  Templer,  one, 
&c  V.  M'lMekian,  2  N.  R  136,  it 
was  laid  down  as  clear  law,  that 
negligence  cannot  be  set  up  as  a 
defence  to  an  action  for  an  attor- 
ney's bill,    but  the  party  must 
bnng  an  action  for  the  negligence. 
However,  Mansfield,  C.  J.  sud, 
**!  do  not  go  the  length  of  saying, 
that  in  no  case  of  this  kind  can 
negligence  in  the  party  suing  be 
Qsed  as  a  defence  to  the  action, 
thou^  I  think  it  can  only  be 
Qsed  where  the    negligence  has 
been  such,  that  the  party  for  whom 
the  work  was  done,  has  thereby  lost 
all  possibility  of  benefit  from  it." 
In  the  case  of  Famsworth  v. 
Gmrrard,  1  Camp.  38,  which  was 
an  action  on  a  quantum  meruit  by 
a  builder;  Lord  Ellbnborouoh 
laid,  **  the  pluntifT  is  to  recover 
what  he  deserves.    If  the  defend- 
ant has  derived  no  benefit  from 
his  services,  he  deserves  nothing, 
and  there  must  be  a  verdict  against 
him.    The  late  Mr.  Justice  Bul- 
LBR  thought,  and  I  in  deference 
to  so  great  an  authority,  have  at 
times  ruled  the  same  way;  that 
in  cases  of  this  kind,  a  cross  ac- 
tion for  negligence  was  necessa- 
ry; but  that  if  the  work  be  done, 
the  plaintiff  must  recover  for  it. 


I  have  since  had  a  conference  with 
the  judges  on  the  subject,  and  I 
now  consider  this  as  the  correct 
rule :    That  if  there  has  been  no 
beneficial  service,  there  shall  be 
no  pay;   but  if  some  benefit  has 
been  derived,  though  not  to  the 
extent  expected,  tMs  shall  go  to 
the  amoimt  of  the  plidntiff 's  de- 
mand, leaving  the  defendant  to  his 
action  for  negligence.    The  claim 
shall  be  co-extensive  with  the  be- 
nefit."   And  in  the  case  of  Denew 
v.  Daverell,  Esq.  3  Camp.  462, 
which  was  an  action  on  a  quantum 
meruit  by  an  auctioneer.     Lord 
Ellen  BOROUH  said,  that  "  where 
there  is  a  special  contract  for  a 
stipulated  sum  to  be  paid  for  the 
business  done  by  the  plidntiff,  it 
has  been  usual  to  leave  the  de- 
fendant to  his  cross  action  for  any 
negligence  he  complfdns  of;  but 
when  the  plaintiff  proceeds,  as 
here,  upon  a  quantum  meruit,  I 
have  no  doubt  that  the  just  value 
of  his  services  maybe  appredated; 
and  that,  if  they  are  found  to  have 
been  wholly  abortive,  he  is  enti- 
tled to  recover  no  compensation. 
See,  also,  the  case  of  Moneypenny 
V.  Hartland  and  Others,  Mnte,  voU 
1,  p.  352,  and  Hamondy,  Holiday, 
ante,  vol.  1,  p.  384.    * 
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1825. 
Dee.  Itk.  TOWNSEND  V.  CARPENTER,  G^nt.  OUe,  &C. 

Adieriif'.of.  Assumpsit  by  the  plaintiff,  a  shenrs  officer  of  the 

ucet  can  recover  •^  *^ 

caption  fees,  by  countj  of  Surrey,  against  the  defendant,  an  attorney,  for 

the  pidn^s"  ^-  ^^'  ^*  ^OT  Caption  fees,  for  arresting  several  persons 

oJ^  the^i**  ^^  writs  sued  out  by  the  defendant,  as  attorney  for  differ- 

rants  from  the  ent  plaintifis. 

to  be  directed  A  witness  from  the  sheriff's  office  produced  the  writs  in 

Sg p^vedAat  ^®  diflferent  cases,  and  the  warrants  granted  thereon  to 

the  ma^  wiu  the  plaintiff  to  arrest  the  defendants  named  in  them.     It 

allow  the  cap-  *^ 

tion  fiee  hi  tax-  was  proved  by  the  person  who  produced  the  vrrits,  that  the 
Oiat  it  u  always  defendant  left  them  at  the  sheriff's  office,  and  by  other 
SiS^*:«or-  witoesses,  that  the  plaintiff  arrested  the  parties. 

ney,  notwith- 
itandingthe  pro* 

▼isions  of  the  Abbott,  C.  J. — By  an  act  of  parliament,  the  officer  is 
^        *"'  '  only  to  have  a  fee  of  4rf.  for  every  arrest.     Is  there  any 

authority  to  shew  that  I  can  direct  the  jury  to  give  him 

more? 


Chitty. — I  believe,  my  lord,  that  there  is  no  such  au- 
thority to  be  found;  but  I  can  adduce  proof  that  the  mas- 
ter allows  half  a  guinea  as  a  caption  fee,  if  the  arrest  is  m 
town,  and  one  guinea  if  out  of  town ;  and  also,  that  it  is  uni- 
formly paid  to  the  officer  by  the  plaintiff's  attorney. 

This  evidence  was  given^ 

Abbott,  C.J. — ^As  it  is  proved  that  the  master  will  allow 
the  sums  claimed  on  taxation,  and  that  the  attorney  always 
pays  them ;  I  think  the  jury  may  find  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages,  21.  12*.  6rf. 

Chitty  for  the  plaintiff. 

[Attornies — Cole,  and  Carpenter.'] 

By  the  stat  23  Hen.  6,  c.  9,  it  is      sheriffs,  and  officers,  shall  take  of 
enacted,  that  ''  no  sheriffs,  under      any  person  by  them,  or  any  of 
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them  arrested  or  attached,  any 
fee»  &C.  but  such  as  follow,  that  is 
to  say,  for  the  sheriff  twenty 
pence.  The  bailiff  which  mak- 
eCh  the  arrest-  or  attachment,  four 
pence,  and  the  gaoler,  if  the  pri- 
soner be  committed  to  Ms  ward, 
four  pence.** 

But  in  the  case  of  Martin  v. 
SUde,  2  N.  R.  69,  which  was  an 
action  against  a  sheriff's  officer, 
on  llie  sUt.  32  Geo.  2,  c.  28,  for 


taking  a  larger  fee  than  allowed  ]  825. 

by  law,  it  appeared  that  the  of-        ^^  ^  ^' 
ficer  had  taken  one  guinea — and     Townsbnd 
the  Court  being  «  clearly  of  opin-    Cabpentbk. 
ion,  that  the  regulations  of  the  sta- 
tute of  H.  6,  could  not  now  be 
considered  as  giving  the  rule  for 
the  amount  of  the  fees  to  be  tak- 
en;" held  it  to  be  incumbent  on 
the  pUuntiff  to  give   some  evi- 
dence that  more  had  been  taken 
than  by  law  was  allowed. 


Bullock  v.  Lloyd.  Dte,  lotk, 

XHE  declaration  stated,  that  the  plaintiff  was  the  in-  ifthemdoner 

dorsee  of  a  bill  of  exchange,  of  which  the  defendant  was  ?f,f  di«honouir«i 

o   '  bill  promise  the 

the  indorser;  and  that,  in  consideration  that  the  plaintiff  mdorgee,  that  if 

he  will  sue  the 

would  sue  one  Wildey,  who  was  the  acceptor,  the  de-  acceptor,  he  (the 

fendant  would  indemnify  him  for  the  costs  expended  in  p^y  ^le  law  cx- 

his  so  doing.     There  was  a  count  on  the  bill,  and  also  ?!?*!'• .  T^"*" 

o  UtJe  the  indorsee 

the  money  counts.     Plea — General  issue.  to  recover,  on 

It  appeared,  that  as  soon  as  the  bill  had  been  dishonour-  the  amount  of 

ed,  the  plaintiff  returned  it  to  the  defendant,  who,  instead  biu  on^wing  th« 

of  taking  it  up,  promised  to  pay  any  costs  the  plaintiff  might  acceptor,  it  is 

not  necessary 

incur,  if  he  would  sue  the  acceptor.     The  plaintiff  did  so,  for  him  to  prove 

and  obtained  a  part  of  the  amount  of  the  bill  from  the  ac-  attomey,*his 

ceptor,  but  the  acceptor  being  taken  on  a  capias  ad  satis-  ^^°^  ^^^^^ 

faciendum  for  the  residue,  a  sum  of  7L  14$.  was  left  due  on  cient. 
die  bill;  and  the  plaintiff *s  attorney  proved  that  the  costs 
of  that  action  were  taxed  by  the  master  at  16/.  1 5s.  id. 


Lowes  for  the  defendant,  contended,  that  the  plaintiff 
eould  not  recover  those  costs,  for  there  was  no  evidence 
that  he  had  paid  them  to  his  attorney,  and  till  he  had  so 
done,  he  ought  not  to  call  on  the  defendant  to  pay  him. 
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Abbott,  C.  J. — It  has  been  objected,  that  there  is  no 
proof  that  the  plaintiff  has  actually  paid  his  attorney  the 
costs ;  but  I  do  not  think  that  is  necessary ;  for  if  one  at 
the  desire  of  another  commence  an  action  for  his  bene- 
fit, the  person  so  commencing  it,  is  liable  to  the  attorney  for 
the  costs ;  and  he  may,  therefore,  maintain  an  action  on  an 
indemnity  like  the  present,  although  he  does  not  shew 
that  he  has  actually  paid  the  money. 

Verdict  for  the  plaintiff  for  his  whole  claiBi.* 
Scarlett  and  Campbell^  for  the  plaintiff. 
Lowes  for  the  defendant. 

[Attornietf — Fitch  and  Mowbray-I 


Dtc.  loth.  NiAs  t.  Nicholson. 

ifaninsoi-  ASSUMPSIT  against  the  defendant  as  acceptor  of  a 
dvJe  describe  a  ^^^^  ^^  exchange,  drawn  by  one  Andrew  Mitchel,  payable 
biU  of  exchange  ^o  his  own  order,  and  by  him  indorsed  to  a  person  named 

ag  in  the  hands  ^  i  j  ^         r  ^ 

of  D.,  that  is       Dandridgc,  by  whom  it  had  been  indorsed  to  one  Wilson, 
charge  him  from  who  had  indorsed  it  to  the  plaintiff.     Pleas — Ist.  The  ge- 

Aough  nl^may  "®^^  ^^^"®  5  *"^  ^^'  "^^^^  *®  defendant  was  duly  discharg- 
havc  indorsed      ed  under  the  act  for  the  relief  of  insolvent  debtors. 

The  question  was,  whether  this  bill  was  so  described 
in  the  defendant's  schedule,  as  to  operate  in  his  favour  as 
a  discharge  from  liability  on  it  ? 

The  defendant's  schedule  described  certain  bills  thus : 

Three  bills   drawn  by  William  Nicholson,  on  Andrew 

Mitchel— of  the  date  of  23d  of  January,  1824,  for  50/. 

ed  that  the  same  gach — and  the  schedule  stated  Dandridge  to  be  the  cre- 

bin  was  meant; 

and  whether,  if    dltor  on  these  bills. 

it  was,  they  ^ 

tliink  the  mis-  ^  •         **   i_ 

desciiption  was        ChUty  for  the  defendant,  argued  on  the  authority  of  the 

by  mistalce  or 

with  intent  to 

mislead  or  deceive  any  one.  .  For  if  they  thinli  the  same  bill  was  meant,  and  that  the  mis-descrip- 

tkm  was  by  mistalce,  it  is  a  good  discharge. 


It  over. 

And  if  he  state 
it  in  his  schedule 
as  drawn  by 
himself  on  M., 
whereas  it  was 
drawn  by  M.  on 
him,  it  will  be 
finr  the  jury  to 
say,  whether 
they  are  satisfi- 


MICHAELMAS  TERM,  6  GEO.  IV. 

case  of  Fomum  v.  Drew^  4  B.  &  C.  15,  and  6Dow.  &  Ry. 

75y  that  this  was  a  sufficient  discharge  under  the  insolvent         Nixs 

debtors'  act  as  to  this  bill.   The  bill  was  certainly  stated  to    ^,^^q^^q^^ 

be  in  the  hands  of  Dandridge ;  but,  as  his  indorsing  it  over 

must  be  without  the  knowledge  of  the  defendant,  that 

description  must  be  taken  to  be  sufficient.   It  was  true,  that 

the  schedule  stated  that  this  bill  (with  others)  was  drawn 

by  Nicholson  on  Mitchel ;  whereas  it  was  in  truth  drawn 

by  Mitchel  on  Nicholson ;  but  that  was  an  evident  mistake, 

and,  therefore,  ought  not  to  prejudice  the  party,  as  it  would 

be  proved  that  there  was  no  other  bill  which  could  at  all 

answer  the  description  of  the  three  bills,  but  this  and  the 

others  given  with  it. 

For  the  defendant,  it  was  proved  by  Mitchel,  that  there 
had  been  bill  transactions  between  Nicholson  and  himself, 
but  no  biU  for  50/.  drawn  by  Nicholson  on  him ;  and  it 
was  proved  by  Dandridge,  that  he  had  never  had  any  bill 
drawn  by  Nicholson  on  Mitchel. 

Scarleii,  in  reply,  contended,  that  the  jury  ought  to  pre- 
fome  that,  as  there  were  bill  transactions  between  the  par- 
ties, other  bills  had  been  drawn,  answering  the  descrip- 
tion of  the  schedule. 

Abbott,  C.  J.  in  summing  up  to  the  jury  said — The  in- 
solvent debtors'  act  requires  the  debtor  to  present  a  sche- 
dule, designating  the  debtors  against  whose  debts  he 
leeks  to  be  discharged ;  but  as  in  the  case  of  bills,  they 
may  be  indorsed  over  without  his  knowledge,  and  there- 
fiire  he  may  not  know  the  actual  holders,  it  is  sufficient 
diat  he  describe  the  bill  so  as  to  shew  what  bill  it  is,  and 
through  whom  it  has  passed.  As  to  the  description  in  the 
ichedule,  it  appears,  that  this  bill  corresponds  in  date,  in 
amount,  and  in  every  other  respect  with  one  of  the  bills  there 
described,  except  that  in  the  schedule  it  is  said  to  be 
drawn  by  Nicholson  on  Mitchel,  instead  of  its  being  stat- 
ed to  be  drawn  by  Mitchel  on  Nicholson.     Under  these 
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circumstances^  I  shall  leave  the  caae  to  you  (the  jury)  in 
this  way — If  you  think  that  the  bill  mentioned  in  the 
schedule  is  intended  and  meant  for  this  same  bill,  and  thai 
the  mis-description  is  a  mistake  and  not  intended  to  de^ 
ceive  any  one,  then  the  verdict  ought  to  be  for  the  de- 
fendant; but  if  you  think  that  this  was  not  the  bill  meant, 
or  that  if  it  was  the  bill  meant,  the  change  in  the  descrip- 
tion was  made  to  deceive  or  defraud  any  one,  then  the  ver* 
diet  should  be  for  the  plaintiff. 

Verdict  for  the  defendant. 

Scarlett  and  Dawlmgf  for  the  plaintiffs 
Chitty,  for  the  defendant* 

[AttoniieB>-I>tdUiiioii  and  In  penoii.] 


By  ^  insolvent  debton'  act,  1 
Geo.  A,  c.  119,  §6,  it  is  enacted, 
that  the  person  petitioning  for  lus 
discharge  under  the  act,  shall  "de- 
liver into  the  sud  [Insolvent  debt- 
ors*] court,  a  schedule  containing  a 
fiill  and  true  description  of  all  and 
every  person  and  persons  to  whom 
such  prisoner  shall  be  then  indebt- 
ed, or  who  to  his  or  her  knowledge 
or  belief  shall  claim  to  be  his  or  her 
creditors,  together  with  the  nature 
and  amount  of  such"  debts  and 
claims,  respectively. 

In  the  case  of  Forman  and 
Another  v.  Drew  above  cited,  the 
insolvent  had  bought  coals  of  the 
plaintiffs,  who  traded  under  the 
name  of  the  ^  Argood  Coal  Compa- 
ny,^ and  the  debt  due  was  82/.  2s, 
6d.  In  his  schedule,  he  described 
the  debt  as  due  to  Mr.  Thomas 


Webb,  who  was  the  agent  of  tbm 
plaintiffs  ^th  whom  he  had  cor- 
responded, and  he  stated  the  a- 
mount  to  be  82/.  The  Court 
thought  that  the  insolvent  had 
manifestly  shewn  that  he  intend- 
ed fsdrly  to  describe  the  debt;  and 
held  tMs  a  sufficient  compliance 
with  the  act. 

And  in  the  case  of  Wood  v. 
Jowet,  4  B.  &  C.  20  (n),  the  Court 
held,  that  if  the  mis-description  of 
the  debt  in  the  schedule  was  not 
intended  to  mislead,  nor  could  have 
the  effect  of  misleading,  the  era- 
ditor,  it  was  suffident. 

The  case  of  Reeves  v.  Lambert, 
4  B-  &  C.  214,  decides,  that  the 
description  of  a  bill  as  in  the  hands 
of  the  persqn  to  whom  the  in- 
solvent psud  it  is  good,  though 
that  person  had  indorsed  it  over. 
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BuRwooD  V.  Kant.  Dee.  uth. 

Assumpsit  against  the  defendant,  for  the  plamtiflT's      The  mesKn- 
cbarires  as  the  messenger  under  a  commission  of  bankrupt  ^^  ^,^V^  *  ^ 

o  o  ^      ^      commission  of 

against  John  Phillips.     The  defendant  was  the  petition-  bankrupt,  may 
ing  creditor,  and  also  the  assignee;  and  the  phuntiff*s  de-  petitioning  de- 
mand consisted  of  a  sum  of  13/.  2s,  8(L  due  to  him,  as  ^^his^^et, 
neasenger  under  the  commission,  before  the  choice  of  as-  |>cfi>re  the  party 

^  '  ,  be  declared  a 

ngnees,  and  a  further  sum  of  7/.  2s.  6cL  due  since.     As  to  bankrupt,  ai- 
tfae  latter  sum,  no  point  was  raised,  but  as  to  the  charges  ty  wL  dJy^ 
dae  before  the  choice  of  assignees,  it  appeared  that  they  ^^^i^J^" 
had  been  duly  allowed  by  the  commissioners,  and  by  them  mewenger**  bill 

^       ,  '^  ^  ordered    by 

ordered  to  be  paid  out  of  the  estate.  the  commission- 
On  this,  the  plaintiff's  counsel  argued,  that  if  these  ^y  the  asdg^ 
charges  were  not  paid  out  of  the  estate,  the  messenger  "^^^f"*  ^^  ^^ 
might  still  recover  them  against  the  petitioning  creditor. 

Abbott,  C.  J. — I  have  some  doubt  as  to  how  far  the  de* 
fendant,  as  petitioning  creditor,  is  Uable  for  those  charges 
thich  are  due  before  the  party  was  declared  a  bankrupt ; 
because,  when  any  person  is  so  declared,  those  charges  are 
to  be  paid  out  of  the  estate ;  though,  if  he  be  not  declared  a 
bankrupt,  the  petitioning  creditor  is  the  person  Uable  to 
pay  them.  It  very  often  happens  that  the  petitioning 
creditor  is  not  afterwards  the  assignee,  and  if  the  commis- 
nooers  order  these  charges  to  be  paid  out  of  the  estate, 
modier  person  (the  assignee)  has  to  pay  them,  and  they 
ire  to  come  out  of  a  different  fund;  but  there  is  no  doubt 
w  to  the  charges  after  the  choice  of  assignees. 

Chittyg  amicus  curuB,  reminded  his  Lordship  of  the  case 
of  Howard  and  Gibbs*s  bankruptcy,  where  120L  had  been 
tecovered  against  the  petitioning  creditor,  although  they 
were  declared  bankrupts. 

Abbott,  C.  J. — The  learned  counsel  having  removed 
the  doubt  I  had  entertained,  a  verdict  may  be  found  as 
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1825.  well  for  the  charges  which  are  before  the  choice  of  assig- 

BuRwooD  neeSy  as  those  after. 

V. 

Kant.  Verdict  for  the  plaintiff  for  the  whole  demand. 


In  the  case  of  Hartop  v.  Juckei,  the  petitioning  creditor  to  work  the 

2  M.  &  S.  438,  it  was  held,  that  the  commission  for  a  certain  sum,  and 

solicitor  to  a  commission  of  bank-  has  received  a  great  part  of  the 

rupt,  is  not  in  general  Uable  to  an  money,  the  messenger  can  reco* 

action  by  the  messenger  for  'his  ver  agunst  him. 
fees;  buty  if  he  has  agreed  with 


Dee.  Uth.  RaYNER  V.  LiNTHORNE. 

A  phantiff  can-  ixCTION  for  not  accepting  a  quantity  of  tallow^  pursuant 
K%^pt*'  *^  contract.     Plea.— The  general  issue, 
ing  goods,  if  the       The  plaintiff  was  a  Russia  broker.     A  contract  note 

contract  note 

was  only  dgned  signed  by  the  plaintiff  only  had  been  delivered  to  the  de- 
fer if  *the  plain-  fondant — nothing  was  said  at  the  time  of  the  bargain,  as 
tiff  acted  as  a      ^  whether  the  parties  contracted  for  themselves  or  others. 

broker,  he  can-  ^ 

not  sue  as  a 

if  he  were  a  Marry  at  and  P.  Pollock  contended^  that  the  plaintiff 

Sming  would  ought  to  be  nonsuited.  The  plaintiff  either  is  a  principal 
not  bind  the  de-  or  a  broker.     If  he  is  not  a  principal,  he  cannot  bring  the 

action;  and  if  he  is,  no  contract  signed  by  him  only  will 
be  binding  on  us.  A  seller  cannot  be  agent  for  a  buyer, 
so  as  to  make  a  contract  binding,  within  the  statute  of 
frauds.     There  is  a  case  to  this  effect  (a). 

Gumey  for  the  plaintiff. — Where  the  principal  is  not 
disclosed,  the  action  may  be  brought  by  the  broker  in  his 
own  name.     The  other  party  may  call  for  the  principal  or 


(«)  Chamimn  wid   Another  v.  Plummet;  I  N.  R.  262.  . 
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not    In  this  case  he  has  not  done  so.    He  cited  Atkinson 
y.  Jmber,  2  Esp.  N.  P.  C.  4aS. 

Abbott,  C.  J. — In  the  case  of  Atkinson  v.  Amber,  the 
goods  had  been  actually  deUvered,  and  there  was  no  ques- 
tion upon  the  statute  of  frauds.  Mr.Marryat  puts  it  this 
way :  if  this  is  a  sale,  where  is  the  note  in  writing  signed 
by  the  defendant  under  that  statute  ?  I  think  it  will  not 
da  I  should  be  sorry  to  lay  down  a  rule  which  would 
countenance  the  plan  of  trade  that  has  become  so  preva- 
lent of  selling  for  an  unknown  principal ;  and  I  think  the 
plaintiff  must  be  called. 
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Ratnek 

V, 

LiNTHORVB. 


Gumey.  —  Does  your  Lordship  think  it  will  make  any 
difference  if  I  shew  that  he  had  the  goods  ready  for  de- 
Kvery. 


Abbott,  C.  J.  —  No,  certainly  not. 


Nonsuit. 


Gumey  and  Comyn,  for  the  plaintiff. 
JWanyat  and  F*.  Pollock,  for  the  defendant. 
[Attornies — Thomson,  and  Cousins  ^  f/.] 


Bryan  ».  Wagstafp. 

In  Error.  ^*-  ^*^* 

WW  RIT  of  error  to  reverse  the  outlawry  of  the  plaintiff.  The      .^  tiee^it 
error  assigned  was,  that  the  plaintiff  in  error,  ''  before  and  apidntiff  in  a 

writ  of  error,  to 
reverse  an  out- 
lawry, haa  aaiigned  as  error,  that  he  was  beyond  sea  when  the  exigent  was  awarded :  and  the  de- 
in  error  plead,  that  "  he  left  the  realm  of  his  fraud  and  covin,  and  to  defeat  him  of  his  just 
t\  far  the  pupose  of  avoiding  the  outlawry ; "  and  on  this  plea  issue  be  taken ;   at  the  trial 
It  in  error  begins. 
If  oo  the  trial  it  appear  that  a  suit  was  commenced  against  him  by  original,  and  instead  of  giving 
A  he  evades  the  officer  and  goes  abroad ;  this  is  evidence  to  induce  the  jury  to  presume  that  he 
«al  of  the  country  to  avoid  the  outlawry,  because  he  must  be  supposed  to  consider  that  if  he 
is  m  sued  and  does  not  appear,  an  outlawry  will  folbw.   But  if  the  proceeding  against  him  had  been 
ly  Un,  h  would  be  otherwise. 
Whether  the  plea  of  the  defendant  in  error  be  good  in  law — Qii^fre,  and  see  note,  p.  139, 
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ai^lie  tiine  of  the  awarding  and  issuing  the  writ  of  ejetgi 
facias,  upon  which  the   said  outlawry  was  pronounced, 
was  in  parts  beyond  the  sea,  to  wit,  at  St.  Omer,  in  the  king- 
dom of  France.'*    To  this  there  was  a  plea,  that  the  plain- 
tiiBTin  error^  **  before  the  awarding  and  issuing  the  writ  of 
exigi/adas,  upon  which  the  said  outlawry  was  pronounced, 
to  wit,  on,  &c.  of  his  fraud  and  covin,  and  in  order  to  de- 
feat the  said  Daniel  Wagstaff  of  the  means  of  recovering 
his  just  debt  against  him  the  said  J*  W.  Bryan,  and  for 
the  purpose  of  avoiding  the  said  outlawry,  when  the  same 
should  be  prcmounced,  did  voluntarily  leave  the  realm  of 
England,  and  go  into  parts  beyond  the  seas,  and  of  such 
his  fraud  and  covin  did  voluntarily  stay  and  remain  in 
parts  beyond  the  seas  from  thence,  until  afler  the  award- 
ing and  issuing  the  said  writ  of  exigi  facias^  and  the  pro- 
nouncing of  outlawry  as  aforesaid,  and  this  he  is  ready  to 
verify."     To  this  plea  there  was  a  replication,  that  the 
plaintiff  in  error  did  not  of  his  fraud  and  covin,  &c.  leave 
the  realm,  &c.  (in  the  same  terms  as  the  plea),  which  con- 
cluded to  the  country. 


As  soon  as  the  cause  was  called  on,  .Scarlett  applied  to 
his  Lordship  to  say,  which  side  should  begin. 

Abbott,  C.  J. — I  think  the  defendant  in  error  should 
begin,  because  the  affirmative  of  the  question  of  fraud 
lies  on  him,  for  the  fact  of  the  plaintiff  in  error  being  acr 
tually  abroad  is  admitted  on  the  record. 


PraeHee.—u  To  shew  that  the  plaintiff  in  error  went  abroad  to  avoid 
ouu^b  abroad,  proceedings  against  him,  the  counsel  for  the  defendant  in 
but  employs  an    CiWOTy  (who  was  the  plaintiff  in  the  action  in  which  Ae 

aitoraey  to  coa-  ... 

duct  it,  he  will     plaintiff  in  error  had  been  Outlawed),  called  on  the  plain* 

be  presumed  to 

have  left  in  the 

hands  of  that  attorney  all  papers  material  to  the  cause;  and  therefore,  if  on  the  13th  of  Decembery 

between  the  hours  of  five  and  ux  in  the  afternoon,  notice  is  given  to  his  attorney  to  produce  a  papti 

material  to  the  cause,  and  the  trial  comes  on  on  the  15th  of  December,  this  notice  to  produce  is  wtt^ 

ctent ;  and  if  the  paper  be  not  produced,  the  other  party  may  give  secondary  evidence  of  its  cootealp. 
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tiff  in  ertoTj  to  produce  a  letter  written  to  him  by  a  derk 
of  the  attorney  for  the  defendant  in  error,  dated  Septem* 
ber  6th,  1822.  The  notice  to  produce  it  had  been  served 
It  the  office  of  Mr.  Lowe,  the  attorney  for  the  plaintiff  in 
tnoT,  on  the  13th  of  December,  between  the  hours  of  five 
md  six.     (The  trial  being  on  the  15th  of  December). 

Campbell  for  the  plaintiff  in  error* — ^This  is  a  notice  to 
produce  a  letter  sent  to  Mr.  Bryan,  in  September,  1822. 
I  can  prove  that  he  is  abroad* 

A  witness  was  called,  who  proved  that  the  plaintiff  was 
at  St.  Omer,  and  had  been  there  for  two  years. 

Abbott,  C.  J. — When  was  the  notice  of  trial  given? 

Campbell.  — On  the  9th  of  November  last. 

Scarlett.  —  On  the  question,  that  this  is  not  a  sufficient 
notice  to  produce ;  I  must  say,  that  it  is  the  first  time  that  a 
party's  being  abroad,  was  alleged  to  be  a  reason  why  a  notice 
to  produce  was  bad.     In  this  case  the  party  deputes  his  at- 
torney to  act  for  him,  and  if  it  were  not  so,  a  man  going 
abroad  might  avoid  producing  any  document.     It  is  true, 
diat  at  the  assizes,  a  notice  to  produce  given  in  the  assize 
town  is  not  sufficient;  because  it  is  to  be  presumed  that 
die  party  who  comes  from  the  country  may  have  left  his 
papers  at  home. 

Campbelly  contra. — It  was  held  in  the  ^ase  of  a  captain 
of  a  ship,  that  two  days  notice  to  his  attorney  to  produce 
a  paper  was  not  sufficient,  as  the  captain  being  on  a  voy- 
age, might  be  reasonably  supposed  to  have  taken  the 
paper  with  him.  Now,  this  being  a  letter  written  some 
jvars  ago  io  the  plaintiff  in  error,  it  is  not  likely  to  be 
with  the  attorney,  but  with  the  client. 
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Abbott,  C.  J. — I  think  that  a  penao 
try  and  putting  liis  case  into  the  hands  of 
muKt  be  taken  to  leave  in  his  attorney's 
terial  to  the  cause ;  and  this  letter  is 
were  not  so,  a  man  might,  as  soon  as 
given,  set  sail  for  the  East  Indies,  and  tk 
must  then  delay  proceeding  with  his  came  dD 
af  it  might  be  necessary  to  give  him  notice  to 
paper,   without  which  it  would  be  imposnUe  to  gD  « 
with  the  cause.     I  must  hold  the  notice 


] 


Secondary  evidence  of  the  letter  was  then 
To  shew  that  the  plaintiff  in  error  lefk  the 
avoid  the  process  of  outlawry — it  appeared  thiU 
testatum  capias  was  issued  against  the  plaintiff  in 
into  the  town  of  Nottingham,  (near  which  the  plaintiff 
error  lived),  at  the  suit  of  the  defendant  in  error.    A 
rant  on  this  writ  was  placed  in  the  hands  of  an  officer, 
the  JiJSth  of  September,  \S22.     The  ofl^»r  could  not 
ceed  in  arresting  the  plaintiff' in  error,  but  there  was  a 
gotiation  between  the  attornies  of  the  plaintiff  in  error 
the  defendant  in  error,  relative  to  bail  being  put 
ever,  instead  of  any  bail  being  put  in,  the  plaintiff  in 
left  tlie  country,  and  caused  all  his  goods  to  be  sold  on  di8  ' . 
22d  of  October,  in  the  same  year.     A  letter  of  the  pbufr- 
tiff  in  error,  dated  October  the  ISth^  1822,  was  put  in,  ft   \ 
gave  directions  relative  to  the  sale  of  the  goods,  and  ttat   \ 
letters  for  him  should  be  addressed  to  "  Mrs.  HoarCi  46 
Ludgate  Hill,"  and  it  appeared  that  he  went  out  of  the 
kingdom  soon  after.     The  exigent  was  issued  on  the  17* 
of  December,  1822,  and  evidence  was  given  to  shew,  th»^ 
lie  left  the  neighbourhood  of  Nottingham  for  fear  of  bd»8 
arrested. 

Campbell,  for  the  plaintiff  in  error,  argued,  that  ^ 
question  was  not,  whether  his  client  left  Nottmgbafli  *^ 
avoid  arrests,  but  whether  he  left  the  kingdom  to  defi^^^ 
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(tlawry.  It  was  clear  that  he  went  away  to  avoid 
arrested,  but  he  could  not  go  to  avoid  an  outlawry ,  as 
)ceeding  to  outlawry  had  then  been  commenced ;  and 
g  away  merely  to  avoid  arrests  would  not  support  the 
deaded.  He  would  observe  that  the  plea  was  a  per- 
new  one.  No  such  was  ever  pleaded  before,  and  it 
)ntrary  to  a  decision  of  the  Court  of  Common  Pleas. 
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Brtan 

V. 

Waostapf. 


BOTT,  C.  J. — Whether  the  plea  is  a  good  one  may 
termined  in  another  place  (a) :  but  what  we  have  now 


In  2  RolL  Abr.  804,  1.  20, 
id  down»  that  if  a  man  go 
I  aea  of  his  owii  will,  or  for 
mure,  or  for  his  private 
fs,  and  exigent  is  awarded 
him,  and  he  is  outlawed, 
ig  abroad,  this  is  error.  In 
ff  case,  2  RolL  Rep.  11,  an 
7  was  reversed,  because 
tywas  beyond  sea  at  the 
f  the  proclamation.  In 
sn.  \  437,  it  is  lud  down, 
lie  which  is  in  prison  be 
id  in  an  action  of  debt  or 
},  &C.  he  shall  reverse  the 
J.  But  on  this  Lord  Coke 
0. Litt  259  (i),  "but  albdt, 
nment  be  a  good  cause 
fine  an  outla>vry,  yet  it 
>e  by  process  of  law  in  in- 
and  not  by  consent  or  co- 
ir such  imprisonment  shall 
md  the  outlawry,  because 
he  matter  it  is  his  own  act." 
lie  tnHhority  bearing  direct- 
>ntt  the  plea  in  the  princi- 
se,  is  the  case  of  Heste  v. 
>  4  Taunt.  691,  where  an 
ffy  was  set  aside  upon  rao- 
^ecanse  the  party  was  abroad 
5  time  of  the  outlawry,  al- 

^n.  K 


though  it  appeared  from  affidavits 
on  the  other  side,  that  he  went 
abroad  to  avoid  it;  and  the  case 
was  said  to  be  governed  by  the 
opinion  of  Lord  Coke  before  stat- 
ed :  but  the  Court  said,  that  they 
had  never  heard  that  either  the 
going  abroad  or  the  staying 
abroad  to  avoid  process,  was  a 
reason  why  the  defendant  should 
not  reverse  an  outla>vry  when  he 
returned. 

Outlawry  is  now  considered 
only  as  a  process  to  compel  ap- 
pearance ;  and  in  general  the  Court 
will  set  it  aside  on  motion,  on  the 
defendant  paying  the  costs,  and 
putting  the  plaintiff,  in  the  same 
situation  as  if  there  had  been  no 
outlawry. 

When  a  party  is  outlawed,  a 
special  capias  utlagatum  may  be 
sued  out,  directing  the  sheriff  to 
simimon  a  jury,  who  are  to  value 
the  defendant's  goods  and  chat- 
tels, and  land»;  but  this  does  not 
extend  to  copyhold  or  trust  pro- 
perty. If  the  jury  have  under  va- 
lued the  property,  a  writ  oi  melius 
inquirendum  may  be  sued  out — 
and  when  the  sheriff's  retiun  has 
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to  consider  is^  how  far  this  plea  is  supported.  It  has  been 
saidy  that  the  plaintiff  in  error  did  not  leave  the  country 
to  avoid  the  outlawry^  because  no,  proceedings  towards  an 
outlawry  had  then  taken  place^  but  that  he  left  the  coun- 
try generally  to  avoid  his  creditors.  Now,  if  a  party  pro- 
ceed for  debt  due  to  him,  he  may  either  commence  his 
proceedings  by  bill  or  by  original.  On  a  proceeding  by 
bill  without  an  original,  no  outlawry  could  follow,  and  if 
the  first  proceeding  on  this  case  had  been  a  latitat  or  bill 
of  Middlesex,  I  should  have  thought  that  there  was  great 
weight  in  the  objection  of  Mr.  Campbell;  but  unfortunate- 
ly for  him,  the  writ  in  this  case  was  a  testatum  capias^ 
That  is  a  proceeding  by  original,  and  a  proceeding  on 
which  outlawry  might  follow.  If  it  had  been  a  proceed- 
ing by  bill,  it  might  be  said,  that  the  plaintiff  in  error 
could  not  have  left  the  country  to  avoid  an  outlawry,  be- 
cause no  outlawry  could  follow  that  mode  of  proceeding, 
and  there  would  be  great  weight  in  that  objection;  but  as 
the  threatened  arrest  was  by  original,  the  question  for  you 
(the  jury)  to  consider  is,  whether  the  plaintiff  in  error 
might  not  reasonably  expect,  that  as  his  creditor  (the  de- 
fendant in  error)  had  proceeded  against  him  by  original,  he 
would  follow  up  his  proceedings  by  an  outlawry ;  and  if  so, 
whether  the  plaintiff  in  error  did  not  quit  the  kingdom,  as 
well  to  avoid  such  expected  outlawry  as  other  arrests. 
Something  has  been  said  of  an  outlawry  being  a  harsh  pro- 
ceeding, attended  with  forfeitures  and  disabilities ;  but  it 
should  be  recollected,  that  an  outlawry  can  always  be  set 


been  filed,  a  transcript  is  sent  to 
the  Exchequer;  and  out  of  tins 
court  a  \%Tit  of  venditioni  exponas 
issues  to  sell  the  outlaw's  goods — 
a  scire  facias  to  recover  liis  debts, 
aud  a  levan  facias  to  recover  the 
profits  of  his  lands.  Though  the 
money  so  raised  belongs  to  the 
Crown,  if  its  amount  does  not  ex- 


ceed 50/.  it  mil  be  pud  to  the 
plaintiff,  by  order  of  the  Court  of 
Exchequer,  on  motion.  If  it  ex- 
ceeds that  sum,  it  can  be  obtain- 
ed by  the  plaintifi^  on  petition  to 
the  lords  of  the  treasury.  For 
the  necessary  steps  to  be  taken  on 
such  petition,  see  Tldd,  Prac  135, 
and  the  forms  there  referred  to. 
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aiide  en  the  party  doing  what  is  fair,  and  the  king's  rights        1825. 
on  the  oudawry  are  aD  instantly  waived.  Bryan 

r. 

Wagstafp. 
The  jury  thought  that  the  plaintiff  in  error  did 

leave  the  kingdom  to  avoid  the  outlawry,  as 

well  as  to  avoid  being  arrested,  and  found  a 

verdict  for  the  defendant  in  error. 

Cwnpbell  and  Patieson,  for  the  plaintiff  in  error. 
Scarlett  and  CkUty,  for  the  defendant  in  error. 
[Attoniies— J.  H.  Lowe,  and  G.  T,  j-  R.  Teuflar!] 


IBFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  &  LITTLEDALE,  JS. 

In  Bank. 

Campbell  now  moved  for  a  new  trial,  on  the  ground  that      /on.  Mth. 
there  was  no  direct  evidence  that  the  plaintiff  in  error  knew, 
A  die  time  he  left  the  kingdom,  that  any  proceedings  to 
onthwry  were  about  to  be  had  against  him. 

Bayley,  J. — He  must  be  taken  to  expect  that  the  ordi- 
ivy  consequences  of  not  appearing  in  a  suit  by  original 
voold  foUow. 

CampbeiL — But  as  no  outlawry  process  had  issued,  he 
could  not  have  gone  away  to  avoid  it. 

Abbott,  C.J. — Was  it  not  a  question  for  the  jury  ? 

CampbeiL — My  Lord,  I  cannot  complain  of  the  way  in 
lich  the  case  was  left  to  the  jury* 


Abbott,  C.  J. — Have  you  any  other  argument  ? 

k2 
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Campbell  then  moved  to  enter  up  judgment  ifon  obstan* 
te  veredicto,  on  the  ground  that  if  a  party  be  outlawed,  and 
is  beyond  sea  at  the  time  when  the  exigent  is  issued,  it  U 
error ;  and  that  the  fact  of  its  being  for  the  purpose  of  avoid- 
ing the  outlawry,  made  no  difference.  He  cited  the  stat.  26 
H.8,  c.  13.  5  &  6  E.  6,  c.  IL  and  2  RoU,  Abr,  804,  L  80. 
Mathewsy.Erbo,lLd.RsLj.349.  Hessev.  Wood,  4 Taunt. 
691.  Co.  Litt.  259(6).  SerocoUy.  Hampsey,  12  Eaat^ 
624  (n).  1  Wils.  3.  and  Graham  v.  Henry,  1  B.  &  A.  131. 

Abbott,  C.  J. — Your  motion  should  not  be  why  judg- 
ment should  not  be  entered  up  fion  obstante  veredicto,  but 
why  the  judgment  of  outlawry  should  not  be  reversed. 

The  Court  granted  a  rule  nisi  accordingly. 


^^^  ^•^  Ripley  and  Another  v.  Scaife. 

By  a  charter-  MoNEY  had  and  received.     Plea.— General  issue. 

party  on  a  voy-         ,— ,-  ,  _  •%       t     te\A  w    r>  •« 

age  from  Liver-  luc  action  was  brought  to  recover  back  184/.  xs.  paid 
lnS«hM»dfr©m  ^y  *^®  plaintiffs  to  the  defendant,  who  was  part  owner  of 
Acnce  to  Lon-  the  brig  Alliance.  This  sum  was  paid  by  the  plaintiflb 
pool,  it  is  agreed  (undcr  protest)  as  freight,  at  the  rate  of  200/.  per  monthf 
<(ghaUbemade,  for  tweuty-eight  days,  daring  which  the  brig  was  at  St. 
TO^  ^"T/  T^  Domingo,  and  which  was  alleged  to  be  due  on  a  charter- 
tight,  suunch,  party,  dated  June  21st,  1821,  by  which  it  was  agreed 
er'sezpense^and  between  the  defendant,  as  part  owner  of  the  brig  Alliance^ 
that  the  freight-  ^ ^  ^j^^  plaintiffs,  "  that  the  said  brig  or  vessel  shaD  at  the 

owner's  expense  be  made,  and  during  the  voyage  shall  be 
kept  tight,  staunch,  and  strong,  and  well  found  and  pro- 
vided with  all  things  necessary;  and  shall  with  all  conveni* 
XTmay  helm-  ®"*  speed  be  made  ready,  and  receive  at  Liverpool  a  car- 

phyed;  the  pay 

to  commence 

from  the  day  of  sailing  until  her  arrival  into  dock  at  the  homeward  port  of  discharge.*'     The  Tend 

was  obliged  to  remain  twenty-eight  days  at  St.  Domingo  for  the  purposes  of  repair,  the  repairs  be- 

ing  done  at  the  expense  of  the  owner. 

,    Held,  that  during  those  twenty-eight  days,  the  vessel  was  employed  by  the  freighter  within  the 

terms  of  this  charter-party. 


er  shall  pay 
freight  at  die 
rate  of  200^ 
per  month  for 
any  time  (be- 
yond six 


MICHAELMAS  TERM,  6  GEO.  IV. 

go,  and  proceed  to  St.  Thomas  and  deliver  cargo,  &c.  and 
thence  proceed  to  the  island  of  St.  Domingo,  as  the  freight- 
en  might  direct/'  &c.  (It  then  proceeded  to  stipulate  for  a 
li(Mneward  voyage  to  Liverpool  or  London).     "  And  the 
freighters  agree,  that  they,  their  executors,  &c.  will  pay  or 
cause  to  be  pcdd  to  the  owners  of  the  said  brig,  their  exe- 
cutors, &c.  for  the  freight  of  the  said  vessel,  at  and  after 
tiie  following  rate,  namely,  the  sum  of  200L  British  ster- 
fing,  per  month,  for  six  months  certain,  and  so  in  propor- 
tion for  any  longer  time  that  she  may  he  employed;  the 
waidpay  to  commence  from  the  25th  day  of  July  next  ensu- 
ing; or  should  the  vessel  sail  from  Liverpool  before  that 
dtgf,  then  the  pay  to  commence  from  the  day  of  sailing 
until  her  arrival  into  dock,  at  the  homeward  port  of  dis- 
dkarge.** 

The  brig  proceeded  on  her  voyage,  and  having  got  on 
shore  at  St.  Domingo,  she  was  there  necessarily  detained 
twenty-eight  days,  for  the  purpose  of  repairing,  and  finally 
arrived  in  Liverpool  on  the  12th  of  March,  IS22. 

The  defendant  (the  owner)  was  at  the  expense  of  the  re- 
pairs at  St.  Domingo,  and  claimed  to  be  paid  freight  for 
die  twenty-eight  days  the  vessel  was  under  repair  at  St. 
Domingo.  The  sum  for  those  twenty-eight  days,  being 
IML  2s*,  was  paid  by  the  plaintiffs  under  protest,  for  the 
purpose  of  obtaining  the  cargo,  and  the  present  action  was 
brought  to  recover  back  that  sum. 

(The  other  parts  of  the  case  to  which  the  other  counts 
of  the  declaration  were  applicable,  did  not  involve  any  point 
of  law). 

The  plaintiffs'  counsel,  on  these  facts,  contended,  that 
Ae  brig,  while  under  repair,  could  not  be  considered  as 
tmptoj^edhy  the  freighters;  and,  therefore,  that  this  sum 
was  not  due  for  freight. 

Abbott,  C.  J.  —  I  am  of  opinion  that  the  construction 
oftfaecharter*party  is  with  the  defendant;  and  that,  for 
the  purpose  of  this  charter-party,  the  ship  must  be  consi- 
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dered  as  having  been  employed  during  the  twenty-^agjbft 
days  by  the  plaintiffs,  the  freighters. 

Verdict  for  the  defendant* 
ScarleU  and  F.  PoUock,  for  the  phuntijSs. 
T%e  Attorney-General  and  Campbell,  for  the  defendant 

lAuorma  ^Remrdtm  4r  D^  and  Bowmtau] 


KEFORE  ABBOTT,  C.  J»  BAYLEY,  HOLROYD,  ft  LITTLEDALE,  JS. 

In  Bank. 

Jan.  t^h,  Scarlett  now  moved  for  a  rule  niH  for  a  new  trial,  on 

the  ground  of  mis-direction  of  the  Lord  Chief  Justioe,  fant 
the  Court  concurring  in  the  opinion  given  by  his  Lordahip 
at  the  trial,  refused  the  rule. 


Dee.  i6t/u      DoE,  ou  the  demise  of  Barraud,  Assignee  of  Hayward, 

a  Bankrupt,  v.  Lawrence. 

A  party,  to  JH/ JECTMENT  to  recovcr  two  houses  in  Bread-street, 

rapt,  mutt  be'a  London.     The  title  to  one  of  the  houses  was  not  made  out; 

Um^^Sie***  -  ^"*  *^®  question  made  was  as  to  the  bankruptcy.     The 

titioning  credi-  commission  of    bankrupt    was  dated  April   8th,    18SSL 

if  that  waB  con-  The  petitioning  creditor's  debt  was  bills,  dated  December 

^ft^r!  ^^  2nd,  1822,  and  accepted  by  the  bankrupt. 

and  he  leave  off 
trade,  he  may 

•till  become  a  Scarlett  objected,  that,  to  make  this  a  good  petitiomng 

If  one  procure  Creditor's  debt,  there  ought  to  be  evidence  that  the  bank- 
Sf^Ji^o  rtSl  "^P*  actually  accepted  these  bills  before  the  bankruptey. 

but  buying  them 

from  those  who  ,  i  a1^ 

have,  he  making       A  witness  was  then  Called,  who  proved  that  he  saw  me 
customers  in  his  ^^^  ^^^^  ^^^  bankrupt's  acceptance  on  them,  within  a  few 

w*  "hkLtf  "*  ^^y^  **^'  ^^^  *™^  ^*  '^'^^^**  *^^y  ^^^^  ^*®- 

debited  by  the 

person  he  buys  o(,  this  is  a  trading  within  the  bankrupt  lawA;  but  if  he  procure  orders  lor 
and  is  by  that  other  person  paid  a  commissiion,  the  other  person  sending  the  goods  to  die  ^ 
this  was  not  a  trading  within  the  bankrupt  laws,  antecedent  to  the  stat  6  Geo.  4,  c.  16. 
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The  act  of  bankruptcy  was  in  January,  1823.  The 
bankrupt  was  by  business  a  land  surveyor;  and  the  trad- 
ing relied  on  was,  that,  during  the  year  1822,  the  bank- 
rupt got  orders  for  coals  from  diJSerent  persons,  and  that 
he  sold  the  coals  to  them  with  invoices. in  his  own  name, 
he  having  ordered  these  coals  of  the  petitioning  creditor, 
from  time  to  time,  as  he  himself  got  orders  for  them;  but 
it  appeared  that  the  bankrupt  had  neither  wharfs,  lighters, 
nor  carts. 

Scarlett,  for  the  defendant,  contended,  that  this  evi- 
dence did  not  prove  a  trading  at  the  time  of  the  petitioning 
creditor's  debt ;  and  further,  that  this  was  not  a  trading 
in  coals,  as  the  bankrupt  was  really  only  an  agent  of  the 
coal-merchant,  and  not  a  dealer  in  coals  himself. 

Abbott,  C.  J. — The  authorities,  I  think,  go  to  this: — 
a  party,  to  become  bankrupt,,  must  be  a  trader  at  the  time 
of  the  petitioning  creditor's  debt;  but,  if  the  petitioning 
creditor's  debt  accrue  during  the  trading,  and  the  party 
leave  off  trade,  and  then  commit  an  act  of  bankruptcy,  the 
petitioning  creditor  may  still  sue  out  a  commission  of  bank- 
rapt  against  him,  notwithstanding  he  has  retired  from  trade. 
Afl  to  the  other  point,  the  single  question  is,  whether  the 
Iwnkrupt  was  a  trader  at  the  time  of  the  petitioning  credi- 
tor's debt.  I  have  learned  in  this  place,  that  there  are 
many  dealers  in  coals,  who  have  no  wharfs,  carts,  &c. ,  but  get 
carders  from  persons,  and  then  order  the  coals  from  another 
person,  who  has  wharfs,  &c.,  the  middle  person  being  de- 
lated by  the  real  merchant,  and  in  return  debiting  those 
who  consume  them.  There  is  no  doubt  but  this  is  a  buy- 
Big  and  selling  within  the  bankrupt  laws  in  the  middle  man. 
But  there  are  also  other  persons  who  get  orders  for  coal 
merchants,  and  who,  in  fact,  are  not  debited  for  the  coals, 
but  receive  a  commission  from  the  coal  merchant  for  the 
orders  they  get ;  and  the  coal  merchant  supplies  the  cus- 
tomer with  the  coals.     This  latter  is  not  a  trading  within 
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the  meaning  of  the  bankrupt  laws  existing  at  the  time  of 
these  transactions  (a).  Which  of  these  two  capacities  the 
bankrupt  acted  in,  is  material  for  your  (the  jury's)  con- 
sideration ;  but  the  petitioning  creditor's  debt,  being  for  a 
very  large  quantity  of  coals  sold  to  the  bankrupt,  affords 
some  presumption  that  he  bought  coals  to  sell  to  others ; 
for  if  he  only  got  orders,  and  was  to  receive  a  commission, 
the  petitioning  creditor  would  have  been  debtor  to  the 
bankrupt. 

Verdict  for  the  lessor  of  the  plaintiff  for  one  of 
the  houses. 

Gumey  and  Chitfy,  for  the  lessor  of  the  plaintifH  • 

Scarlett  and  F.  Pollock,  for  the  defendant. 

[Attomies — Grimaldi  ^  S,  and  Green  if  A,"] 


{a)  The  sixth  section  of  the  last 
bankrupt  act,  6  Geo.  4,  c.  16, 
makes  some  persons  liable  to  the 
operation  of  the  bankrupt  laws, 
who  were  not  so  before;  as  it  en- 
acts "  that  all  bankers,  brokers, 
''  and  persons,  using  the  trade  or 
profession  of  a  scrivener,  receiv- 
ing other  men's  monies  or  estates 
into  their  trust  or  custody;  and 
persons  insuring  ships  or  their 
frdght,  or  other  matter,  against 
perils  of  the  sea,  warehousemen, 
••  wharfingers,  packers,  builders, 
carpenters,  shipwrights,  victual- 
ers,  keepers  of  inns,  taverns,  ho- 
tels or  coflfee-houses,  dyers,' prin- 
"  tcrs,  bleachers,  fullers,  calender- 
'*  ers,  cattle  or  sheep  ssJesmen, 
"  and  aU  persons  using  the  trade  of 
*'  merchandise  by  way  of  bargun- 
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ing,exchaBge,bartering,commts» 
sion,  consignment,  or  otherwise^ 
in  gross  or  byretail;  and  all  per- 
**  sons  who,  either  for  themselves 
"  or  as  agents  or  factors  for  others, 
**  seek  their  living  by  buying  and 
''  selling,  or  by  buying  and  letting 
on  hire,  or  by  the  workmanship 
of  goods  or  commodities,  shall 
"  be  deemed  traders  liable  to  be- 
come bankrupt  Provided  that 
no  farmer,  grazier,  common  la- 
bourer, or  workman,  for  hire, 
**  receiver-general  of  the  taxee,  or 
"  member  of,  or  subscriber  to,  any 
incorporated,  commercial,  or 
trading  companies,  established 
by  charter  or  act  of  parliament^ 
"  shall  be  deemed  as  rfuch  a  trader, 
liable,  by  virtue  of  this  act,  Xa 
become  bankrupt" 
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Bradford  r.  Levy.  j^  j^^ 

Assumpsit  upon  a  poUcy  of  insurance  on  the  ship      Ifbywrne 

Dove,  bound  from  Labrador  to  Oporto,  for  an  average  loss,  ^jjjp.g  nianifest, 

The  loss  was  stated  in  the  first  and  second  counts,  to  be  by  ^"J^^^'^'^. 

the  ship  being  detained  against  the  will  of  the  owners,  and  reign  port 

against  the  cap- 
master,  and  mariners,  in  the  port  of  Vigo,  by  divers  custom-  tain  for  a  sup* 

house  officers,  and  certain  other  persons  then  acting  un-  S^^^^ofa 
der  the  authority  of  the  king  of  Spain;  in  other  counts,  P*^**^^?^' 
by  perils  of  the  seas,  and  in  the  others  by  barratry.  delayed  in  pro- 

It  appeared,  that  in  October,  182^,  the  ship  sailed  on  ||^^re  bdng 
this  voyage  with  a  cargo  of  fish,  and,  in  consequence  of  bad  ^g*^p**^{^ 
weather,  was  obliged  to  put  into  the  port  of  Corcubion  in  is  not  a  loss  for 

a     •  r»ii_  1  '  1  1  i_  •      which  the  un- 

opain.  1  he  master  then  went  on  shore  to  make  out  his  derwritersonthe 
manifest;  and  there  a  mistake  was  made  in  the  manifest  «*"P»*^^*^«- 
by  the  omission  of  seventy  quintals  offish,  which  belonged 
to  the  master  himself.  This  was  discovered,  and  a  new 
manifest  made  out^  the  former  manifest  being  transmitted 
to  Vigo  by  the  Spanish  authorities :  the  ship  proceeded 
ooher  voyage,  and  on  the  13th  of  February,  1819,  having 
sprung  a  leak,' she  put  into  Vigo,  and  there,  from  the  cir- 
ciniistance  of  the  two  manifests  being  different,  the  autho- 
rities there  suspected  that  he  had  surreptitiously  landed  a 
part  of  his  cargo;  and  proceedings  were  commenced  in 
the  court  of  the  first  instance,  at  Vigo,  against  the  cap- 
tain^  on  a  charge  of  having  surreptitiously  landed  a 
part  of  his  cargo:  in  this  suit  the  captain  was  con- 
demned; and,  in  consequence  of  this,  the  ship  was  delayed 
there  firom  the  15th  of  Febniary  to  the  6th  of  August^ 
18S3;  and,  by  reason  of  the  sentence  against  the  cap- 
tain, SOO/.  worth  of  the  fish  was  seized ;  but  the  proceed- 
ings  were  not  at  all  against  the  ship,  but  only  against 
die  captain  personally.  This  wasa  shewn  by  an  examined 
copy  of  the  decree  of  that  court,  which  his  Lordship  held 
to  be  evidence  to  shew  what  the  nature  of  the  proceeding 
was. 


Abjsott,  C.  J.  — The  case  appears  to  me  to  stand  thus : — 
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In  consequence  of  a  mistake  in  the  manifest^  the  officers 
at  Vigo  suspected  that  the  captain  had  landed  a  part  of 
his  cargo  surreptitiously :  and  a  suit  is  commenced  against 
him,  and  he  is  condemned  to  pay  a  sum  of  money.  Now« 
how  can  this  be  a  loss  to  affect  the  underwriters  on  the 
ship?  I  cannot  in&r  fraud  in  the  master  without  proof; 
and  there  was  no  suit  against  the  ship. 

Abraham  cited  Carruthers  v.  Gray^  3  Camp.  14^. 


Abbott,  C.  J.  • — There  the  ship  was  arrested^  and  here 
she  was  not ;  which  I  think  makes  the  whole  difference. 

Nonsuit. 
Marryat  and  Abraham,  for  the  plaintiff*. 

Scarlett  and  F.  Pollock,  for  the  defendant. 

[Attoroies— H.  4"  E-  WilUmghby,  and  J.  i  S.Pemrte.'] 


The  case  of  CamUhers  v.  Gray, 
3  Camp.  142,  was  an  action  on  a 
policy  of  insurance  on  goods;  and 
the  declaration  averred,  that  the 
ship  with  the  goods  on  board,  when 
at  Cronstadt,  was  arrested  by  the 
persons  exerdsing  the  powers  of 
gOTemment  there,  and  the  goods 
were  then  and  there,  by  the  said 
persons  seized,  detained,  and  con- 
fiscated. The  goods,  it  appeared, 
were  seized  by  the  officers  of  govern- 
ment there,  and  never  reached  the 
conrignor.  It  was  objected,  that  it 


was  necessary,  in  support  of  this 
averment,  to  prove  that  the  goods 
had  been  confiscated,  and  to  put  in 
a  sentence  of  condemnation.  Lord 
Ellenborough  said,  that  litoid* 
ly,  to  show  confiscation,  it  would 
be  necessary  to  prove  that  the 
proceeds  of  the  goods  came  to 
the  treasury  of  the  state ;  but  held 
that  the  averment  was  sufficiently 
sustidned  by  proof  that  the  goods 
were  forcibly  taken  possession  of 
by  the  officers  of  government. 


Dec.  I7th.  Lloyd  v.  Ashby  and  Others. 

Held,  that  the  A.SSUMPSIT  against  the  defendants  Ashby^  Shaw,  and 
iSf^bm  or"  ^^"^^^^  Rowland,  on  a  bill  of  exchange,  dated  July  ^Sth, 
exchange,  can-    IS^i,  for  82/.  12*.  drawn  by  Hugh  Rowland,  and  ad- 

not  maintain  an 

action  cm  a  bin  accepted  by  one  partner,  in  a  transaction  not  relating  to  the  partnership,  against  a 
secret  partner;  because  such  secret  partner  had  neither  privity  of  interest  in  the  bill,  not  being  ac- 
cepted  in  a  partnership  transaction ;  nor  was  the  bill  taken  on  his  credit,  as  he  was  not  known  to  be 
a  partner. 
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dressed  **  Messrs.  Ashby  &  Co.*'  at  three  months  af- 
ter datCf  and  payable  to  the  drawer,  who  had  indor- 
ledittothe  order  of  the  plaintiff.  The  acceptance  on 
it  was  ''  Ashby  and  Rowland,**  and  was  in  the  handwrit- 
ing of  Howell  Rowland,  who  was  the  son  of  the  drawer. 
Howell  Rowland  had  suffered  judgment  to  go  by  defisiult ; 
and  the  other  defendants  pleaded  the  general  issue. 

The  real  question  to  be  tried  was,  whether  Mr.  Shaw, 
who  was  a  dormant  partner,  was  Uable  on  this  acceptance. 
To  shew  him  to  be  a  partner  with  the  other  defendants,  an 
agreement,  dated  the  24th  of  June,  18S4,  between  Ashby 
and  Rowland  on  the  one  part,  and  Shaw  on  the  other,  was  put 
in;  by  which  it  was  agreed  that  Mr.  Shaw  was  to  become 
a  partner,  and  to  bring  1500/.  into  the  concern,  but  that 
his  name  should  not  appear  in  the  firm,  but  only  those  of 
Ashby  and  Rowland.  It  was  also  proved,  that  the  fact 
of  his  being  a  partner  was  not  made  known,  nor  was  his 
name  used  at  all  in  the  transactions  of  the  firm.  Mr. 
Hugh  Rowland,  the  drawer  of  the  bill,  had  had  dealings 
with  a  former  firm,  while  Mr.  Osborne  was  a  partner  in  it, 
(that  firm  having  traded  under  the  name  of  Ashby  & 
Co.),  and  of  that  firm  Ashby  and  Howell  Rowland  had 
agreed  to  pay  the  debts ;  but  there  had  been  no  dealings 
of  any  kind  between  him  and  the  defendants  at  any  time 
lince  Mr.  Shaw  had  become  a  partner.  The  plaintiff  had 
taken  the  bill  of  the  drawer  in  payment  of  the  price  of  a 
steam  engine  that  he  had  purchased  of  him,  the  plaintiff 
having  agreed,  before  he  delivered  the  steam  engine,  to 
take  the  acceptance  of  Ashby  &  Co.  in  payment,  he  hav- 
ing, on  enquiry,  understood  it  to  be  a  good  firm. 

Scarlet,  for  the  defendant  Shaw. — I  submit  that  Mr. 
Shaw  is  not  Uable  on  this  acceptance:  he  was  a  sleeping 
partner,  and  had  advanced  1500/.;  but  his  name  was  nei- 
ther used,  nor  even  knovm.  I  admit  that  he  was  liable  for 
the  debts  of  the  house ;  but  a  dormant  partner  cannot  be 
bound  by   transactions  not  belonging  to  the  firm :  he  is 
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only  bound  on  a  partnership  transaction^  he  being  li* 
able  in  respect  of  interest;  but  if  young  Mr.  Rowland 
wanted  to  raise  money  for  his  own  purposes^  Mr*  ^haw 
would  not  be  liable,  because  he  had  no  interest  in  Uie 
transaction;  and  he  would  not  be  liable  in  respect  of  cre- 
dit being  given  to  him  as  a  partner;  because  it  was  un- 
known that  he  was  so.    The  drawer  of  the^ill  never  dealt 
with  the  firm  after  Mr.  Osborne  went  out,  but,  having 
money  due  to  him  from  '' Ashby  and  Co./*  he  drawaa 
bill  for  his  debt,  and  Howell  Rowland  accepts  it.    If  a 
man  receives  a  bill  from  a  partnership  for  a  debt  due  from 
one  or  more  of  the  partners,  he  would  not  recover  against 
the  whole  firm;  and  therefore  if  Mr.  Rowland,  senr.  had 
sued,  even  knowing  Mr.  Shaw  to  be  a  partner,  he  could 
not  have  recovered  against  him,  there  being  no  contract 
between  Shaw  and  the  drawer;  and  the  drawing  of  a  bill 
in  favour  of  an  individual,  only  transfers  the  debt  to  him. 
And  all  that  was  assigned  to  the  plaintiff  was  the  debt  due 
from  Ashby  and  Rowland,  junr.  to  Rowland,  senr.     If  the 
plaintiff,  being  the  indorsee,  had  known  Shaw  to  be  a 
partner,  and  had  taken  the  bill  on  his  credit,  I  know 
that  Shaw  could  not  have  repudiated  the  transaction;  but 
the  plaintiff  did  not  take  it  on  hb  credit,  for  he  did  not 
know  that  Shaw  was  a  partner ;  and  if  he  did  not  take  the 
bill  on  Shaw*s  credit,  he  only  took  an  assignment  of  the 
debt  which  was  due  to  the  drawer.     If  a  stranger  to  the 
concern,  like  the  plaintiff,  tAkes  the  debt  of  another  man, 
he  can  only  take  what  that  man  can  give  him.     This  bill 
is  accepted  "  Ashby  &  Rowland,"  but  it  was  for  a  debt 
of  Ashby  &  Co.     A  dormant  partner  may  say  he  was  not 
interested  in  the  transaction;  and,  if  the  plaintiff  had  asked 
who  "  Ashby  &  Co."  were,  he  would  have  been  told  Ashby, 
Rowland,  &   Osborne ;  and  its  being  accepted  '*  Ashby 
&  Rowland,"  makes  no  difference,  as  it  was  only  to  pay 
the  old  debt.     The  question  therefore  is,  whether  a  dor- 
mant partner  shall  be  liable  when  his  name  is  not  used,  and 
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when  the  acceptance  is  given  for  a  debt  due  before  he  was 
a  partner. 

Abbott,  C.  J.  —  If  you  show  that  it  was  given  for  an  old 
debt,  the  case  of  Shireff'y.  fFilkes,  1  East,  48,  is  an  autho- 
rity in  your  favour. 

Scarlett, — The  question  then  would  come  to  this: — 
would  an  acceptance  bind  a  dormant  partner,  if  it  were  to 
raise  money  for  the  private  accommodation  of  one  of  the 
partners?  It  is  proved  that  Shaw  was  never  a  debtor  to 
Rowland,  senr.;  and  therefore  he  had  no  right  to  draw  a 
biD  on  Shaw,  unless  the  latter  had  lent  his  credit,  which  he 
has  not  done.  If  there  were  no  debt  at  all,  and  the  money 
was  raised,  pot  for  the  firm,  but  for  the  private  accommoda- 
tion of  one  of  the  partners,  the  dormant  partner  would  not 
be  liable.  If  A.  and  B.  go  to  a  banker's,  and  give  him  their 
draft  for  the  purpose  of  raising  money,  the  banker  can  re- 
cover against  both;  and  if  C.  is  a  dormant  partner,  and  the 
money  was  raised  for  the  firm,  C.  will  be  also  liable ;  but  if 
the  money  was  not  raised  for  the  firm,  C.  would  not  be  li- 
able ;  for  I  submit  that  a  partner  can  only  be  bound  by 
lending  his  credit,  or  by  privity  of  interest. 

Marryat  for  the  plaintiff. — The  case  of  Shireffy.  WilkeSy 
was  that  of  a  person  who  knew  for  what  the  bill  was  drawn; 
but  no  case  has  decided  that  a  bond  fide  holder  of  a  bill, 
who  does  not  know  whether  it  was  given  for  an  old  debt, 
or  for  a  debt  of  the  new  firm,  or  for  accommodation,  is 
prevented  from  recovering  on  it  against  all  the  partners, 
dormant  or  otherwise.  I  submit,  that  it  would  bind 
those  who  were  partners  at  the  time  of  the  accepting  of 
the  bilL  In  the  case  of  Swan  v.  Heald,  7  Ea.  210,  where 
two  partners  indorsed  a  bill  for  goods  purchased  by  them 
in  one  trade,  and  all  the  partners  who  traded  with  them  in  an- 
other were  held  liable,  although  one  was  a  dormant  partner. 
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Scarlett. — ^That  case  only  decides  that,  bdng  asaets  of 
the  firm,  one  partner  might  pass  it  away. 

Manyai.—In  the  case  of  Bidley  v.  TayloT^  13  Ea.  175, 
it  was  held,  that  if  one  partner  draw  in  the  name  of  the 
firm,  it  will  bind  all  the  partners ;  although  the  lull  be 
passed  away  by  one  partner  in  discharge  of  his  own  sepa- 
rate debt,  unless  there  be  covin  proved  to  exist  between 
that  partner  and  the  separate  creditor.  And  I  take  it, 
that  whenever  a  bill  has  got  into  the  hands  of  an  indorsee 
for  value,  he  may  recover  on  it,  although  the  drawer  could 
not;  because  the  drawer  knows  for  what  debt  he  took  it» 
and  he  knows  what  partner  he  ought  to  draw  on;  and  a 
distinction  has  always  been  taken  between  the  case  of 
a  drawer,  and  that  of  a  bond  fide  holder,  who  |s  not  guilty 
of  covin,  and  who  does  not  know  of  any  party  but  the 
drawer. 

Abbott,  C.  J. — Was  the  case  of  Ridley  v.  Taylor ^  the 
case  of  an  unknown  partner? 

Stephen. — It  was  not,  my  Lord. 

Abbott,  C.  J. — Imust  take  it,  on  the  evidence,  that  this 
bill  was  accepted  either  for  a  debt  due  before  Mr.  Shaw 
became  a  partner,  or,  for  the  accommodation  of  others.  If 
Shaw  had  been  known  to  be  a  partner,  I  should  have  held 
that  it  was  taken  on  his  credit;  and  that,  unless  there  was 
fraud  in  the  plaintiff,  he  would  be  entitled  to  recover  on  it 
against  Shaw :  but  as  the  plaintiff  did  not  know  that  Shaw 
was  a  partner,  and  as  he  could  not  have  taken  the  bill  on 
Shaw's  credit,  I  am  of  opinion  that  the  plaintiff  cannot 
recover.  I  ground  myself  on  these  circumstances,  that 
Mr.  Shaw  was  an  unknown  partner,  and  that  the  bill  was 
not  accepted  for  a  debt  from  him,  but  for  the  raising  of 
money  from  which  he  had  no  benefit. 

Nonsuit. 
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Marry  at  and  Stephen,  for  the  plaintiff. 

Scarlett,  Gumey,  and  Tindal,  for  the  defendant  Shaw. 
[Attornies — Collins f  and  Sweety  Co,] 


BEFORE  ABBOTTy  C.  J.,  BAYLET,  HOLROYD,&  LITTLEDALE,  JS. 

In  Bank. 

Marryat  now  moved  for  a  rule  nisi  for  a  new  trial,  and 
argued,  that,  however,  the  drawer  could  not  have  recover- 
ed against  Mr.  Shaw  on  this  bill,  yet  a  bond  fide  holder  for 
value  might  do  so.  As  the  plaintiff  was  not  guilty  of  col- 
lusion, he  could  have  recovered  against  Mr.  Shaw,  if  he 
had  been  an  ostensible  partner,  whether  the  bill  had  been 
accepted  for  a  partnership  transaction  or  not.  This  per- 
son, it  is  true,  was  a  dormant  partner;  but  he  had  never 
yet  heard  that  a  dormant  partner  when  discovered,  was 
different  in  point  of  liability  from  any  other  partner. 


Jm,  961*. 


Bayley,  J. — But  this  is  not  a  partnership  transaction. — 
In  all  partnership  transactions,  a  dormant  partner  is  liable, 
no  doubt. 


Marry  at. — If  I  agree  to  sell  goods  to  A.  B.,  and  he  is  to 
pay  me  by  the  acceptance  of  C.  D.,  and  I  deliver  the  goods 
and  get  the  acceptance,  I  am  not  to  inquire  whether  C.  D. 
got  value  for  the  acceptance. 

Bayley,  J. — Then  you  would  have  taken  the  bill  on  the 
credit  of  that  person. 

Miarryat. — But  would  it  not  be  considered  that  the  bill 
was  taken  generally  on  the  credit  of  the  firm,  whoever  it 
might  consist  of.  If  a  man  take  the  acceptance  of  Messrs. 
Child  &  Co.  the  bankers,  there  is  no  doubt,  that  although 
there  is  now  in  that  firm  no  person  of  the  name  of  Child, 
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aO  the  partners  of  the  house  would  be  liable  on  it,  al- 
though  most,  if  not  all  of  them,  were  unknown  at  the  time 
of  the  taking  of  the  bilL 


Aj3B0tt,C.  J. — This  is,  no  doubt,  a  case  of  great 
portance :  you  may  therefore  take  a 

Rule  to  shew  cause. 


D«e.  ^Ist. 


If  A.  owe  B. 

%  man  of  money, 
#.  g,  40004  and 
ghre  •  warrant 
of  attorney  to 
confeu  judg- 
ment for  that 
sum;  and  after 
that  dealings 
and  payments 
take  place  be- 
tween  them  to 
an  amount  of 
'  20,0004  on 
eadi  side  of 
the  account,  but 
no  payment  is 
made  specifical- 
ly in  discharge 
of  the  warrant 
of  attorney;  the 
creditor  may  en- 
force it,  though 
subsequently  to 
its  date  be  re- 
ceived a  larger 
sum  than  it  was 
given;  for,  if  the 
money  was  not 
specifically  paid 
in  discharge  of 
the  warrant  of 
attorney,  the 
creditor  might 
put  it  in  reduc- 
tion of  which  of 
the  two  accounts 
he  chose. 


WooLEY  and  Others,  Assignees  of  Dowman  and  Offlet, 
Bankrupts^  v.  Jennings  and  Anodier. 

1  ROVER  for  goods  and  bills  of  exchange.    Plea — Ge- 
neral bsue. 

It  appeared  that  the  bankrupts  and  the  defendants  haying 
had  considerable  deaUngs,  and  a  balance  of  about  4000/. 
being  due  to  the  defendants,  the  bankrupts,  on  the  30th 
of  January,  1823,  gave  a  warrant  of  attorney  to  confess  a 
judgment  to  the  defendants.  This  warrant  of  attorney 
was  endorsed: — 

"  The  within  warrant  of  attorney  was  given  to  secure 
the  sum  of  4000/.,  with  lawful  interest  thereon.*' 

By  a  statement  of  the  accounts  between  the  bankrupts  and 
the  defendants,  which  statement  was  partly  in  the  hand- 
writing of  one  of  the  defendants,  and  contained  the  whole  of 
their  dealings  up  to  September  22nd,  1823,  it  appeared  that 
payments  had  been  made  by  the  bankrupts  between  the  date 
of  the  warrant  of  attorney  and  the  time  of  the  making  up  of 
the  account,  to  an  amount  of  near  20,000/.,  but  that  there 
were  dealings  on  the  other  side  of  the  account  to  near  the 
same  amount ;  and  no  mention  was  made  of  the  warrant  of 
attorney.  On  the  face  of  this  statement,  a  balance  of 
2409/.  4s.  9d.  appeared  to  be  due  to  the  defendants,  ex- 
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diuhre  of  any  sum  that  might  be  due  on  the  warrant  of  at- 
torney. On  the  4th  of  October,  1823,  a  writ  of  fieri  facUu 
WIS  sued  out  by  the  defendants  against  the  bankrupts,  on  the 
wvrant  of  attorney ;  and  on  the  29th  October  the  commis- 
ikm  of  bankrupt  issued.  The  question  therefore  was,  whe- 
dier  the  warrant  of  attorney  had  been  satisfied  by  the  pay- 
ments that  had  been  made. 
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Abbott,  C.  J. — It  appears,  by  this  account,  that  sums 
very  much  exceeding  4000/.  were  paid  after  the  warrant 
of  attorney  was  given,  but  that  there  is  nearly  as  much 
cm  the  other  side  of  the  account.  On  this,  the  assig- 
nees contend,  that  as  soon  as  a  sum  of  4000/.  was  paid, 
there  was  an  end  of  the  warrant  of  attorney,  it  being  sa- 
tisfied. Now,  can  you,  Mr.  Attorney -Oeneraly  adduce 
any  eridence  that  any  payment  was  made  specifically  to 
reduce  this  warrant  of  attorney. 

The  Atiomey-Creneral.  —  I  cimnot,  my  Lord. 

Abbott,  C.  J.— Then  I  think  that  this  falls  within  the 
general  rule  of  law.  The  payments  were  made  generally ; 
and  the  receiver  put  them  to  the  current  account.  There 
ii  no  appropriation  of  the  money  by  the  debtor:  he  leaves 
it  to  the  creditor  to  put  it  in  reduction  of  either  debt,  and 
die  creditor  appropriates  it  to  the  running  account. 

F.PoUoek. — The  question  intended  to  be  raised  is, 
iriiether  there  can  be  a  running  security  given  bya  trader 
tat  his  creditor  to  have  immediate  execution  for  debts  that 
became  due  afterwards. 

Abbott,  C.  J. — I  am  not  called  upon  to  decide  that  ab- 
stract proposition. 

The  AUcmej^General.  — ^They  took  too  much  under 
die  execntioB;  as  it  appears  that  the  real  balance  was 
mm.  4s.  9d.,  MDd  they  levied  for  400(M: 

YOL.  n.  L 
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AbbotTi  C.  J.  — If  they  had  a  right  to  fiu$  out  exoQU^ 

tion  at  aU»  troYer  is  not  the  proper  remedy  for  their  taking 

too  much* 

Verdict  for  the  defendant. 

-The  Atiomey-Generalj  Oumey^  TaunUm,  and  jP.  Pot- 
tick,  for  the  plaintiffs. 

Scarlett  and  Marryat,  for  the  defendants. 
[Attornies — J,  James,  and  T.  Jone^,'] 


Aedon  lies 
agaiiut  a  person 
fyt  saying  of  an 

tlM  flIMI  tOMfU 

ktepeft  "  you 
are  a  pauper, 
and  will  be  in 
the  bankrupt 
list  in  less  than 
twelvemonths;" 
and  it  is  not  ne- 
cessary, to  sup- 
port an  action 
for  words  spok- 
en of  a  man  in 
his  trade,  that 
hb  trade  should 
^  be  averred  in 
the  declaration 
to  be  such  an 
one  as  will  make 
him  liable  to 
the  bankrupt 
laws;  and  proof 
at  the  trial  that 
he  has  once  sold 
spirits  to  be  con- 
sumed out  of  his 
house,  is  suffi-« 
dent  proof  of 
his  being  a 
trader. 


Whittington  V.  Gladwin. 

SlANPER.  —The  declaration  stated,  t^at  tl^  pUwtiiS; 
before  and  at  the  time  of  the  committuig  of  th^  grievfiiiceii 
complained  of,  had  been,  and  that  he  still  was,  on  inn  and 
tavern  kepeer,  and  had  always  exercised,  ^c«,  and  still  di^ 
exercise,  &c,,  the  same  trade  or  business  with  great  integ- 
rity, &c.,  and  that  the  defendant,  wickedly  and  maliciously 
intending  to  injure  him  in  his  good  name,  fame,  and  credit, 
and  also  to  injure  him  in  his  said  trade  or  business,  iQ 
a  certain  discourse,  &c,  spoke  these  words : — ''  You  are  a 
pauper:  you  will  be  in  the  bankrupt  list  in  less  than  twelve 
n^pnths/*  Plea — General  issue.  The  words  were  ad-< 
dressed  to  the  plaintiff,  in  the  coffee-room  of  his  own 
house,  and  in  the  presence  of  several  of  his  neighbours. 
One  of  the  witnesses,  who  proved  the  speaking  of  the 
words,  proved  also  that  the  plaintiff  had  sold  him  a  quan- 
tity of  spirits,  to  be  consiuned  out  of  the  house. 

Abbott,  C.  J.  ruled,  that  such  proof  was  quite  sufficient 

to  shew  that  the  plaintiff  was  a  trader  liable  to  the  bank- 

^ptlaws.     His  Lordship  left  the  case  to  the  jury,  who 

returned  a 

Verdict  for  the  plaintiff. — Damages,  10/. 

Scarlett,  Brougham,  and  Pajfnet  for  the  plaintiff. 

Marryat,  and  Ludlow,  for  ike  de£»idant. 


k 
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Ik  the  enaning  Hilftry  Term,  Marry  at  moved  for  a  rule        1 825. 
to  shew  cause  why  the  judgment  should  not  be  arrestedi  WRrmNoroii 
on  the  ground  that  the  averment  m  the  declaration,  that  ** 

the  plamti£r  was  an  inn  and  tilvem  keeper,  was  insufficient, 
as  he  was  not,  in  either  of  those  capacities,  subject  to  the 
then  bankrupt  laws ;  and  the  words  spoken  not  being  action- 
able in  themselves.     It  had  always  been  understood,  that 
words  importing  insolvency,  spoken  of  a  man  not  liable  to 
die  bankrupt  laws,  would  not  support  an  action.  *'To  call  a 
man  bankrupt  generally,  no  action  will  lie  upon  it.'*  1  Vi- 
ner's  Abridgment,  475.    He  must  carry  on  trade  by  buy- 
ing and  selling.  And  in  a  case  in  Siderfin,  S99,  judgihent 
was  arrested,  because  it  was  not  averred  that  the;  plaintiff 
got  his  living  by  buying  and  selling.     He  cited,  also,  an 
Anonymous  case  in  Bulst.  40;  and  CoUU  v.  Malin,  Cro. 
Car.  282  (a). 

Abbott,  C.  J. — It  does  not  appear  to  me  that  the  latter 
case  is  any  authority  for  the  distinction  you  seek  to  estab- 
liah  between  the  case  of  a  man  liable  to  the  bankrupt  laws, 
and  cme  who  is  not  so ;  because,  it  seems  that  the  plaintiff 
there  was  not  in  any  trade  at  all  at  the  time  when  the 
worda  were  spoken.  The  single  question  is,  whether 
such  words  as  those  complained  of,  spoken  of  a  man  buy- 
ing liquors  and  other  articles  for  the  entertainment  of  his 
costCMners,  may  not  prejudice  him,  although  he  is  not  lia- 
ble to  the  laws  respecting  bankrupts?  May  not  such  a  man 
be  as  much  injured  as  if  he  were  so  liable  ?    According  to 


(^  ''Tria.  8  Car.  Action  for     **  say,  tliat  he  used  the  trade    at 
-Whcfeas  the    plaintiff     **  the  time  of  the  words  speakini;. 


**  bad  ted,  per  waagmmm  iempms^      **  but  per  tmmgnMm  tewKprns  uimt 
"  the  trade  of  bvfiag  and  seUin^r      "  fnit,  wMch  may  be  diven  yean 


«■ 


of   catde,    aad    ifiYcrs    times      "  before:  and  the  action  lies  not; 
bo«ghl  190a  his  credit:  that  the      "  unless,  as  the  time  of  speaking 


aihutk^Tkeumri  "  the  words,  he  used  the  trade  of 

edffrndant plead-  *' buying  and  selling  of  catde: 

eiNoiGaikj.aadfiNOid  against  '^  therefore  it  was   adjudged  for 

he  dU  not  *"  dbe  defcndaaL" 

h2 
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^^^^S.       all  the  principles  upon  which  actions  for  words  are  found-* 
Wrutinoton^^^  I  AiA  of  opinion  that  he  may. 

Glaowuc. 

Bayley,  J. — On  what  principle  is  it  that  an  attorney 

may  bring  an  action  for  words  charging  him  with  negligence 
■  in  his  profession:  is  it  not  this^  that  it  may  prevent  his 
being  employed?  And  so  an  innkeeper  may  be  injured, 
if  you  say  of  him  that  he  is  a  pauper.     Does  not  say- 
ing a  man  is  a  pauper  import  insolvency?    You  would  not 
go  to  a  pauperis  house  to  get  entertainment:  you  would 
not  expect  at  the  house  of  such  a  man  to  meet  with  those 
things  which  an  innkeeper  is  bound  to  supply.     Whatever 
hurts  a  man  in  his  business  is  actionable.     There  is  a  case 
on  the  subject,  1  Lord  Raymond,  610(6);  and  it  did  not 
appear  there  that  the  plaintiff  was  getting  his  living  by 
buying  and  selling. 

HoLROYD  and  Littledale,  Js.  concurred. 

Rule  refused. 

(,b)  Read  v.  Hudson,  The  plain-  his  trade,  as  the  declaration  stated 

tiff  was  a  laceman :  and  the  ques-  them  to  be  spoken  "  de  ttaiu  suo,*^ 

tion    raised  there  was,  whether  instead  of  being  **  arte  vel  mittt- 

the   action  was  maintunable  for  rto,*"  and  the  Court  thought  it  sof- 

the  words  as  spoken  of  him  in  iicient. 


^^'  ^^^*^'  Hannaford  r.  Hunn,  Esq. 

4rii^m^  False  imprisonment.— The  first  count  of  the  declara- 
brought  by  a       tion  Stated  that  the  defendant,  on  the  14th  of  August,  18^, 

master  of  .1  man  ijii-.«»  ^  in  •! 

of  war,  against     assauitcd  the  plamtiff  on  board  of  a  certam  ship,  called 

his  captain.  The 
defendant  plead- 
ed two  sets  of  pleas.     The  first  set  stated,  that  he  imprisoned  the  plaintiff  in  order  to  bring  faun  to  a 
court  martial  for  disobedience  of  his  orders,  quarrelling,  &c.   The  second  set  stated,  that  the  impri- 
sonment took  place  in  consequence  of  charges  brought  against  the  plaintiff  by  a  superior  officer. 
The  sentence  of  a  court-martial,  held  to  investigate  the  charges,  cannot  be  received  as  coaclo- 
■ive  evidence  on  this  state  of  the  pleadings,  but,  to  make  it  so,  should  be. pleaded  as  an  estoppel; 
and  it  b  open  to  the  jury,  if  they  believe  that  the  imprisonment  took  place  on  the  charges  stated  in 
the  first  set  of  pleas*  to  inquire  into  the  truth  of  those  charges^  notwithstanding  the  dedsion  of  the 
court  martial  upon  them. 


MICHAELMAS  TERM,  &  GEO.  IV.  149 

the  Tweed,  and  compelled  him  to  enter  a  certain  small  and        1825. 
confined  cabin,  or  room,  and  there  kept  him  imprisoned,    Hannaforo 
without  any  reasonable  or  probable  cause,  for  the  space  of  *• 

three  days^  whereby  he  suffered  much,  and  was  injured 
greatly  in  credit,  health,  &c.  There  were  other  counts, 
charging  other  similar  imprisonments ;  but  the  only  impri- 
sonments upon  which  evidence  was  given  were — that  stat- 
ed in  the  first  count,  and  another,  which  followed  an  arrest 
on  the  31st  day  of  August. 

The  defendant  pleaded,  Ist,  the  general  issue;  2d,  thtft, 
at  the  time  of  the  assault,  &c.  complained  of  in  the  first 
count,  he  was  captain  and  commander  of  the  Tweed, 
which  was  a  ship  of  war,  and  that  the  plaintiff,  being  a 
person  belonging  to  the  fleet,  and  subject  to  his  command 
as  hb  superior  officer,  "  did  wilfully  and  unlawfully  refuse 
to  obey,  and  did  wilfully  and  unlawfully  disobey  a  certain 
lawful  command,  before  then  given  by  him  as  such  officer,'* 
contrary  to  his  duty,  and  in  breach  of  good  order  and  the 
discipline  of  the  navy,  &c.;  in  consequence  of  which  he^ 
the  defendant,  put  him  under  arrest,  *'  in  order  that  he 
nught  be  brought,  and  imtil  he  should  be  brought,  to  trial 
by  a  courtHnartial "  for  his  offence. 

SrdL  The  defendant  pleaded  that  the  cause  of  the  ar- 
rest was  disobedience  by  the  plaintiff  to  an  order  issued 
by  a  certam  superior  officer. 

4/A.  That  the  plaintiff,  having  quarrelled  with  a  certain 
superior  officer,  defendant  caused  him  to  be  imprisoned. 

5th.  That  the  plaintiff  had  behaved  with  conten^t  to 
the  defendant. 

&A.  That  he  had  behaved  with  contempt  to  a  certain 
superior  officer. 

7/i.  That  he  had  used  reproachful  and  provoking 
tpeeeh  and  gestures  to  a  certain  other  person,  tending  to 
Bake  a  quarrel  and  disturbance. 

8th,  That  he  had  made  in  the  log-hook  an  undue,  im^ 
froper,  amdunasUkorised  entry. 

9f A,  Thai  he  had  been  guilty  of  falsehood  and  preva- 
rksAitm. 
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1825.  lOth.  That  he  had  been  guilty  of  an  qffence  against  the 

HANNAFoii)   lUiicIesand  orders  for  the  better  reguhtion  of  the  navy, 
Humt       cognizable  ly  a  court-mariialf  but  not  stating  what  the  of- 
fence was. 

There  was  a  similar  set  of  pleas  to  each  of  the  other 
counts  in  the  declaration.  The  rest  of  the  pl^as  stated,  in 
substance,  that  the  defendant  arrested  the  plaintiff  in  or- 
der to  bring  him  to  a  court-martial,  in  consequence  of  certain 
con^laints,  charges,  and  accusoHons. made  to  the  defimdatht 
agdinst  the  plaintiff  (for  certim  offences  therein' specified) 
by  a  stiperior  officer  of  the  plaintiff^s.  The  plaintiff  replied, 
^*  i/e  injuria  sua  propria,*-  and  new  assigned  excess*  >  The 
defendant  rejoined,  ^'  Hot  guilty/'  to  the  new  assignmebt, 
and  joined  issue  upon  the  replication. 

The  plaintiff  was  master,  and  the  defendant  captain  4f  a 
ship  of  war  called  the  Tweed.  It  appeared,  that,  on  the  13th 
August,  1824,  the  vessel  being  then  at  Bahia,  the  defendant 
directed  the  plaintiff  to  sign  a  set  of  orders  which  he  had 
made  for  the  management  of  the  ship's  crew,  particularly 
referring  him  to  Order  30.  The  plaintiff,  conceiving  that 
some  of  them  were  at  variance  with  the  printed  instruc- 
tions, which  are  issued  for  the  regulation  of  the  navy  iti 
general,  did  not  feel  justified  in  obeying  the  defendant's 
direction,  without  first-  remonstrating,  which  he  did  by 
letter  in  the  following  terms : — 


g( 


His  Majesty's  Ship,  Tweed, 
August  14th,  1824. 

* '  Sir, — In  c(mipliance  with  your  directions,  through  the  se- 
nior lieutenant,  desiring  me  to  peruse  the  30th  article  of  your 
orders  issued  yesterday,  I  most  respectfully  beg  to  in- 
form you,  that  I  have  complied  with  that  order;  and 
I  find,  upon  strict  perusal  of  the  30th  order,  you  refer 
me  to  the  general  printed  naval  instructions ;  and,  having 
so  done,  I  find  in  them  nothing  to  warrant  my  signing  the 
articles  (Numbers  14,  21,  and  30)  contained  in  your  or- 
der-book ;  and,  in  corroboration  of  my  statement,  1  beg 
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teat*  to  rtjfer  you  to  the  articles,  Numbers  7,  9,  and!  5  of 
^t6t.  1 ,  diap.  1 ,  of  general^rinted  naval  instntctions. 

t  am,  &c. 

(Signed)  G.  Hannaford." 

Sli6]rdjr  aftef  the  receipt  of  this  letter  by  the  defendant, 
the  flmt  aihrest  complained  of  took  place  in  the  presence 
of  the  whole  ship's  company,  the  defendant  reading  and 
obserring  on  the  letter  written  by  the  plaintiff,  and  also 
the  aSrticle^  of  War,  in  a  violent  and  passionate  manner.  It 
appeared  that,  before  this  time,  there  had  been  some  dis- 
putes between  the  plaintiff  and  Lieutenant  Kelly,  respect- 
ing which  Lieutenant  Kelly  had  addressed  a  letter  to  the 
defendant.  The  first  arrest  lasted  three  days,  and  ended 
ott  the  I7di  of  August;  from  which  time,  till  the  31st,  the 
plamtiff  continued  to  discharge  his  duties  as  master.  On 
the  SI  art  he  was  again  placed  under  arrest.  The  crew 
were  pi^esent  on  the  quitrter-deck,  and  the  defendant  put 
die  order-book  into  the  plaintiff's  hand,  and  told  him 
to  go  doim  and  lign  it.  The  plaintiff  took  the  book  and 
went  down;  and,  when  he  returned,  he  gave  the  book, 
signed,  to  the  captain,  accompanying  the  act  with  a  re- 
monstrance against  the  effect  of  some  of  the  orderd. 
This  second  imprisonment  lasted  41  days.  At  the  time 
of  this  arrest,  the  plaintiff  was  accused  by  the  defendant 
of  fidsehood  and  prevarication,  and  also  of  having  made 
some  improper  alte^tions  in  the  log-book,  varying  from 
the  contents  of  the  log-board;  but  the  lieutenant  of 
the  watch  proved  that  the  alterations  accorded  with 
the  fiu^ts,  and  that  they  Were  made  by  his  direction  (a). 


HannafohI) 

V. 

Hvim. 


U)  Section  6,  GliAp.  2,  Art. 
32,  p.  Idd^  of  the  printed  na?al  in- 
itnictioii8»  under  the  head  of  mas- 
ter, after  stating  the  duty  of  the 
niter  to  make  entries  in  the  log- 
bo(4  from  the  k^-board;  and  al- 
to of  the  lieutenants  to  sign  the 
c&tries,  goes  on  to  say,  '*  after 


the  log-book  has  been  sign^  by 
the  lieutenants,  no  alteredon,  how- 
ever trifling,  is  to  be  made  in  it, 
without  the  approbation^  of  the 
captain,  and  the  perfect  recollec- 
tion of  the  lieutenant  of  the  watch, 
that  such  alteration  is  proper." 
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18^5.       It  appeared  also^  that  the  captain  had  told  the  plaintiff 
Haknaford    ^^^^  he  might  make  what  alterations  he  pleased  in  the  log- 
HuV       ^^-    The  arrest,  during  great  part  of  the  time,  wa8  what 
is  called  close. 


The  orders  of  the  defendant^  particularly  referred  to  in 
the  plaintiff's  letter j  and  which  were  given  in  evidence, 
were  as  follow: — 

''  listh.  It  having  frequently  occurred,  that  serious  and 
unfortunate  disputes  have  arisen  between  the  ships  who 
have  embarked  specie  and  the  shippers  thereof,  in  conse- 
quence of  not  adopting  a  cautious  and  official  mode  in  so 
doing;  it  is  my  direction  that  the  master  attend  and  pay 
most  particular  attention  to  this  branch  of  his  duty;  and 
whenever  any  treasure  be  brought  on  board,  that  he,  with 
the  officers  of  the  watch,  and  the  purser,  attend  in  my  fore 
cabin,  and  there  count  out  every  box,  or  bag,  dollar,  and 
coin  so  received,  which  he  shall  describe  by  number,  mark, 
and  contents  in  the  log-book,  signed  by  the  officers  of  the 
watch;  and  having  so  counted  and  re-packed  all  such  trea- 
sures, he  is  to  pay  most  particular  attention  to  its  stowage 
in  such  place  as  shall  be  pointed  out  by  the  commanding 
officer,  and  not  leave  the  place  until  safely  and  securely 
lodged,  which  he  is  to  report  to  me  if  on  board,  or  the  first 
lieutenant  in  my  absence." 

2l8t.  ^'  Whenever  any  officer  may  be  desirous  of  mak- 
ing any  official  commimication  with  the  commander  in  chief 
or  other  public  department,  it  shall  be  done  by  letter  ta 
me,  that  I  may  forward  or  withhold  the  same  as  I  shall 
judge  fit  for  his  majesty's  service." 

30th.  *^  It  is  with  regret  that  I  advert  to  the  recent  per* 
petual  complaints  of  an  officer  against  his  superior  in  the 
execution  of  his  office ;  and,  anxious  to  terminate,  if  possible,* 
such  conduct  without  resorting  to  extremes,  I  refer  that 
officer  to  the  serious  consideration  of  the  articles  of  war^ 
No8.  19,  SI,  S2,  and  23,  as  well  as  the  general  printed  in- 
structions,— fiirther,  he  herewith  receives  my  most  posi-* 
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tire  orders,  never,  upon  any  pretence  whatsoever,  to  pre-       >]^^^*^ 
amne  to  enter  into  any  altercation  again  with  him  upon  the    Hannaford 
quarter-deck ;  but  that  he  conform  to  the  discipline  of  the        hd^nn 
service,  and  a  cautious  observance  of  the  SIst  article  of 
war,  as  well  as  the  13th  order,  &c.  &c.  &c." 

The  articles  in  the  naval  instructions  relied  on  by  the 
plaintiff  as  his  authority  for  his  conduct,  and  which  were 
abo  read  in  evidence,  were  the  following : — 

Sect.  1,  chap.  1,  Art.  7.  '^  If  an  officer  shall  observe  any 
misconduct  in  his  superior,  or  shall  suffer  any  personal  op- 
{vession,  injustice,  or  other  ill  treatment,  he  is  not,  on  that 
account,  to  fail  in  any  degree  in  respect  due  to  such  superior 
officer;  but  he  is  to  represent  such  misconduct  or  ill  treat- 
ment to  the  captain  of  the  ship  to  which  he  belongs,  or  to 
the  flag-officer  commanding  the  squadron  in  which  he 
serves,  or  to  the  commander  in  chief,  as  circumstances 
may  require.** 

Art,  9.  ''  If  an  officer  or  other  person  shall  have  occa- 
non  to  represent  the  misconduct  of  any  officer,  or  shall 
have  cause  of  complaint,  he  is  to  represent  it  to  the  captain 
of  the  ship  to  which  he  belongs;  but  if  the  captain  shall 
not  attend  to  his  representations,  or  if  the  captain  be  the 
officer  whose  misconduct  he  shall  think  it  necessary  to  re- 
present, or  of  whose  ill  treatment  he  shall  have  cause  to 
complain,  he  is^to  make  his  representation  to  the  com- 
Biander  in  chief,  to  the  superior  officer  present,  or  to  the 
Secretary   of  the   Admiralty,  as  circumstances  may  re-* 

Art.  15.  ''If an  officer  shall  at  any  time  receive  from 
his  superior  an  order  which  may  be  contrary  in  any  re- 
spect to  any  article  in  these  general  instructions,  or  to  any 
particular  order  he  may  have  received  from  the  Lords  Com- 
missioners of  the  Admiralty,  or  from  any  superior  officer, 
he  is  to  represent  in  writing  such  contrariety  to  the  officer 
from  whom  he  shall  have  received  the  order;  but  if  after 
such  representation,  that  officer  shall  direct  him  to  obey  the  . 
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1825.  orci(T  he  hM  given  him,  he  it  to  obej  ity 

HAKNAronu  c'irctimBtances  to  the  commander  in  chie^  or  tolhe 

U  ••  tar  \  of  the  Admiraltyi  as  may  be 


1 1  appeared  from  the  evidence,  fhat  betwMB  At  IHr 
August,  when  the  plaintiff  was  first  reqimedtD 
rirclcT-book,  but  refused,  and  the  Slst  when  he 
fti^ni  it,  no  repetition  of  the  order  to  sign 
the  defendant :  it  was,  therefore,  contended  frv  Ihe] 
tiif,  that  he  had  acted  properly  in  the  affiur, 
guilty  of  any  breach  of  his  duty. 

It  did  not  appear  that  there  was  any  iinngiHSSSij  iAf 
in  bringing  the  plaintiff  to  trial  by  the  coi 


The  charges  exhibited  by  the  defendant  table  fbl 
court-martial  against  the  plaintiff,  were  as  follow  &^ 

Ut  Charge.  For  a  breach  of  the  19th,  S2d,  andJBl» 
tides  of  war,  on  or  about  the  29th  July,  and  7di 
by  conduct  as  set  forth  in  Lieutenant  Kelly's  letter  if 
latter  date. 

ad  Charge.    For  behaving  to  me  with  disrespeet 
contempt,  on  or  about  the  10th  day  of  August,  in 
ing  tluit  he.  stood  too  high  at  the  board  (Navy  Botfd)  tD^ 
afraid  of  or  hurt  by  any  representation  I  could  make  of 
conduct. 

Srd  Charge.  For  disobedience  of  orders  and  un-oiBoiPr] 
like  conduct,  between  the  10th  day  of  August,  and 
of  the  same  month. 

4ft h  Charge.  For  making  insertions  in  the  log-book  vdf 
tive  to  me,  without  my  directing  him  so  to  do,  more  ptiti^ 
cularly  on  the  morning  of  Sunday,  the  29th  August;  smI 
being  guilty  of  falsehood  and  prevarication  when  taxst 
therewith  on  the  quarter-deck. 

As  to  the  first  and  second  charges,  the  court-nuotili 
were  of  opinion,  that  they  could  not  decide  upon  them,  bP 
asmuch  as  the  first  arrest  having  been  put  an  end  to  off 
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ibe  17di  August  J  all  charges  prior  to  that  time  were  done    . 

away  with.  MAimAWAfc 

As  to  the  third  and  fourth  charges,  die  court  were  of  ^\,, 

Ofunion  that  they  were  in  part  proyed,  and  decided  that 
die  plaintiff  should  be  reprimanded,  and  admonished  to  be 
Bore  carefhl  in  his  behilviour  in  future. 

The  Niamey 'Oeneral,  for  the  defendant,  contended, 
that  although  the  court-martial  were  in  error  in  not  decid- 
ing on  the  first  and  second  charges  which  related  to  the 
first  arrest;  yet  as  the  whole  affair  had  been  investigated, 
and  evidence  heard  on  both  sides^  it  was  not  competent  to 
go  into  the  investigation  a  second  time  before  a  tribunal 
of  a  diflferent  description*  He  relied  on  the  sentence  of 
the  court  as  conclusive  upon  the  question. 

Ab0Ott,  C.  J. — ^I  think,  if  you  mean  to  say,  that  you  put 
die  plaintiff  under  arrest  in  order  to  bring  him  to  a  courts 
Bsrtial,  and  that  you  did  so  bring  him,  and  rely  on  the  sen- 
tdice  of  Uxe  tourt-martial  as  conclusive,  you  must  so  plead 
it,  and  pleadit  by  way  of  estoppel.  By  this  form  of  plead- 
ing you  consent  to  bring  the  question  before  a  jury.  The 
qioestioiis  are,  whether  the  defendant  did  put  the  plaintiff 
under  atreat  for  the  charges  alleged  in  the  pleas ;  and  I 
tike  it  that  the  truth  of  those  charges  is  to  be  inquired  of 
beie.  One  set  of  pleas  justifies  the  arrest,  on  the  ground 
of  a  diarge  of  disobedience  made  by  another  officer.  And 
Iihall  teH  the  jury,  that  if  they  think  the  arrest  took  place 
B  eoDiequence  of  the  charges  made  by  Lieutenant  Kelly, 
diea  they  must  find  their  verdict  for  the  defendant :  and  I 
AsH  leave  it  to  thein  to  say,  whether  it  took  place  for  that 
or  toi  any  other  cause. 

The  AUomeif'-'Qeneral  then  addressed  the  jury,  and 
oDed  a  witness>  whose  testimony,  though  it  shewed  some 
ads  1^  iinpropriety  onthe.  piupt  of  the  plaintiff,  did  tiot 
■aterially  vary  the  case  as  proved  by  his  witnesses. 
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1825.  Abbott^C.  J.inhissuininiiigupsaid — ^Theaitestinthiii  ' 

Hannafobd    <^&^  is  what  is  called  close.    But  I  am  of  opinion,  in  point  . 
HmcN         of  law,  that  it  is  in  the  discretion  of  the  superior  officer  to 
say,  whether  an  arrest  shall  be  close  or  at  large.    If  he  • 
put  a  party  under  arrest  without  cause,  then  the  difibrfmoe  - 
is  matter  of  consideration,  only  with  a  view  to  the  estimals  : 
of  damages.    Upon  this  record,  I  am  of  opinion,  in  point  <^ 
law,  that  it  is  left  for  you  to  inquire  whether  the.  amit 
took  place  on  any  of  the  alleged  grounds,  either  in  oonae*  • 
quence  of  disobedience  to  the  defendant,  or  of  a  chaxge  « 
made  by  another  superior  officer.     If  you  think  that  Am  ^ 
cause  of  arrest  was,  on  both  days,  the  complaint  made  hf, . 
lieutenant  Kelly,  then  you  will  find  for  the  defendant  on  • 
those  pleas  which  so  state  it ;  but  if  you  think  that  it  waa  not 
for  that,  but  for  the  others,  t;u.  that  the  plaintiff  liad  .ill  ^ 
fact  disobeyed,  quarrelled,  &c.,  then  I  am  of  opinion,  that 
you  are  at  Eberty  to  inquire  into  the.  truth  of  the  charges 
made.    The  letter  of  the  14fth  of  August,  is  stated  by  the  • 
defendant  to  be  his  ground  of  arrest  in  his  letter  to  the  • 
Admiral.     But  I  think  that  he  is  not  to  be  held  strictly,  to  > 
the  circumstance  of  the  letter ;  but  if  he  can  shew  improper 
conduct  before,  he  is  at  liberty  to  take  adyantage  of  it.  Theie 
.  is  no  entry  in  the  log-book  previous  to  that  time.  I  think  that 
the  letter  of  remonstrance  respecting  the  signing  of  the  oih  ■ 
ders,  is  not  an  act  of  disobedience.  It  is  not  necessary  that  I 
should  give  any  opinion,  as  to  whether  any  thing  in  the  - 
defendant's  order-book  was  contrary  to  the  printed  in-.- 
structions.     I  think  it  was  competent  to  the  captain  to  * 
make  the  order  about  the  bullion.     I  think  the  defiendaai  - 
was  justified  in  asserting  that  quarrels  had  taken  plaoe^- 
without  mentioning  the  names  of  the  parties :  and  I  think .  J 
that  the  order  made  by  the  defendant  about  sending  letteiBt  i 
•through  him  to  the  commander  in  chief,  is  at  variance  wiA   i 
or. at  least  hardly  warranted  by  the  printed  instructiona;    j^ 
but  I  do  not  think  it  necessary  to  lay  down  any  positire?' l 
opinion  on  the  subject.    The  question  as  to  the  first 
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tealt  is,  did  the  pliuntiff  disobey  the  captain  and  refuse  to 
sign  the  orders?  As  to  the  second  arrest,  I  think  it  seems 
to  hare  been  made  in  consequence  of  the  entry  in  the  log- 
bocdL  I  find  nothing  in  the  printed  instructions  which  re- 
qiidres  the  master  to  confine  the  entries  in  the  log-book 
ID  diat  which  is  on  the  log-board,  and  I  should  be  greatly 
nnpriBed  if  it  were  so.  If  you  shall  be  of  opinion  that  the 
int  arrest  took  place  on  the  writing  of  the  letter  as  to  the 
flgmng  of  die  orders,  and  that  the  writing  such  letter  was 
■ot  an  act  of  disobedience ;  and  if  you  shall  think  that  the 
second  arrest  was  made  in  continuation  of  the  first,  or  on  ac- 
CQiiuit  of  the  insertion  in  the  log-book,  or  of  prevarication 
md  fidsehood,  and  also  that  the  entry  was  not  an  unau- 
dioriied  entry,  and  that  there  is  no  proof  of  falsehood  or 
preraiication ;  then  in  either  of  these  cases  you  will  find 
your  Terdict  for  the  plaintiff. 


HANHAFOaD 
HUNN. 


Verdict  for  the  plaintifi*. — Damages,  300/. 

Brmigham,  Parke,  and  Pattison,  for  the  plaintiff*. 

The  Attorney-General,  Scarlett,  and  Maule,  for  the  de- 
fendant 

[Attornies — Vincent,  and  C  Jonei.'\ 


ne  case  of  WuU  v.  BVNa- 
tried  before  Liord  Mans- 
niLD  at  West  Sitt  afL  M.  T. 
1779.  dted  in  1  T.  R.  536,  was  an 
idioB  brought  by  a  captain  in  the 
ifikm  Corps,  against  the  defend- 
ing who  was  Lieutenant-Governor 
tf  Scnegambia,  for  imprisoning 
loi  for  lune  months  at  Gambia, 
ifcr  circumstances  of  cruelty. 
IW  defendant  pleaded  the  general 
i— e,  intending  to  justify  the  im- 
priMmment  as  under  the  mutiny 


act,  on  the  ground  of  the  plain- 
tiffs disobedience  of  orders.  (By 
the  army  mutiny  acts  defendants 
may  give  special  matter  in  evidence 
under  the  general  issue).  The 
alleged  disobedience  was,  that  the 
plaintiff,  bdng  ill,  had  left  his  post 
\nthout  leave  from  his  superior. 
Lord  Mansfield  said, "  In  trying - 
the  legality  of  acts  done  by  mili- 
tary officers  in  the  exercise  of  their 
duty,  particularly  beyond  the  seas, 
where  cases  may  occur  without  the 
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possibility  pf  q^pli^alion  for  pro- 
per  adncoy  great  latitude  ought  to 
be  allowed,  and  they  ought  not  to 
suffer  for  a  slip  of  form,  if  thar 
intention  appears  by  the  evidence 
tQ  b^  upright :  it  is  ^  same  as 
vrhen  complaints  are  brought  a- 
g^st  inferior  dvil  magistrates, 
such  as  Justices  of  the  peace,  for 
acts  done  by  them  in  the  exerdae 
of  th^  ciril  duty.  Tlfere,  the 
principal  inquiry  to  be  made  is, 
how  the  heart  stood';  and  if  there 
appears  to  be  nothing  wrong  there, 
great  latitude  will  be  allowed  for 
misappr^nsion  or  mistake.  But, 
on  the  other  hand,  if  the  heart  is 
wrong,  if  cruelty,  malice  and  op- 
pression appear  to  have  occasioned 
or  aggravated  the  imprisonment 
or  other  injiU7  complained  of,  they 
shall  not  cover  themselves  with  the 
thin  vdl  of  legal  forms,  nor  escape, 
under  the  cover  of  a  justification, 
the  mosttechnically  regular,  ^m 
that  pumshment  which  it  is  your 
province  and  your  duty  to  inflict 
in  so  scandalous  an  abuse  of  pub- 
lic trust  It  is  admitted,  that  the 
plaintiff  was  to  blame  in  leaving 
his  post;  but  there  was  no  enemy, 
no  mutiny,  no  danger.  His  health 
was  declining,  and  he  trusted  to 
the  benevolence  of  the  defendant 
to  consider  the  circupastances  un- 


der which  he  acted;  hjf$,  P^i^PJBiomBg 
it  to  be  the  defendant's  duty  to 
call  him  to  a  military  account  for 
Ms  misconduct,  what  i^logy  is 
there  for  denying  him  the  me  of 
common  air  in  a  sult^  f*limalfv 
and  shutting  him  up  in  a  gloomy 
prison,  where  there  was  no  posd- 
bility  of  bringing  him  toatrial  ftr 
several  months,  there  not  ben||^  m 
sufficient  number  of  officen  to 
form  a  court-martial;  thoae  dr- 
cumstances,  independent  of  tJie 
dearest  eridence  of  mafioe,  at' 
sworn  to  by  one  of  tl|(e  iritniomi% 
are  sufficient  for  you  to  prmme 
abadmalignant-iiati^inthe*. 
fendant,  which  would  destroy  faia 
justification,  had  it  eveabeen  wiA* 
in  the  power  ddegatod  to  ^  de- 
fendant by  his  commisdon.**  Ite 
jury  found  a  verdict  for  tiie  plain- 
tiff, damages,  £1000. 

In  the  case  of  Warden  v.  BmUgf, 
4  Taunt.  67,  it  was  hel4  that  an 
action  for  false  imprisonment  liet 
,by  an  inferior  officer  against  Ida 
superior,  for  an  imprisonment  fSor 
disobedience  of  an  order  not  witivhi 
the  scope  of  military  authority,  al- 
though the  imprisonment  had  been 
followed  by  a  court-martiaL  In 
that  case,  the  law  on  this  subj^ 
was  much  discussed  by  the  learn- 
ed seijeants  engaged  in  it. 
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Adlftmmed  Sittings  at  Westminster,  after  Michael- 

mas  Term,  1825. 


HuoHBS  t/.  Breeds  and  Others.  jm.  9th, 

Assumpsit  for  marble  chimney-pieces  sold  and  de-    if  a  written  pt- 
fifered,  wkh  the  common  money  counts.     Plea  — Gene-  JJ^^JJionrf 

nl  issue.  goods,  and  the 

Hie  question  raised  was,  whether  the  following  written  agree  <<to  fin- 
agreement  (which  was  not   declared  on  in  any  special  a^^gSmi^ 

COOnt).  required  a  stamp.  manner."    Thia 

*■  *  agreement  does 

not  require  any 

"Marblechimney-pieces  for  the  Castle  Inn.     Two  black  ^^^en^ 
marble  in  the  larire  room,  one  statuary  in  the  back  room  ^^^  *«  ""^  °^ 

.  .  .  goods,  and  not 

•djoining.'*     (It  specified  several  more  chimney-pieces).       for  the  doing  of 

«  Memorandum  of  an  agreement  between  Breeds,  Fam-  T^Jd^oll^'' 
comb,  ft  Co.,  and  Thomas  Hughes,  Clerkenwell,  London.  '^^^  ^«^- 
l%e  aforesaid  T.  Hughes  doth  agree  to  finish  the  afore'- 
mid  marble  chimney-pieces  in  a  tradesman-like  manner ^ 
il  prices  before  agreed  to,  by  the  4th  of  June,  1818.*' 
"  This  agreement  agreed  to  on  the  1st  day  of  May,  1818. 
''T.  Hughes  doth  further  agree  to  execute  the  above  or- 
der by  the  time  above  mentioned.     In  default,  T.  Hughes 
to  forfeit  the  price  of  the  aforesaid  chimney-pieces.  A  bill  at 
diree  months  for  the  amount.    (Signed  by  the  parties)." 

Chittyf  for  the  defendant  Famcomb,  objected,  that  this 
agreement  required  a  stamp,  because  the  goods  were  not 
in  a  state  to  be  delivered  when  the  agreement  was  entered 
mto — something  more  was  to  be  done — they  were  to  be 
finished.     And  he  cited  Buxton  v.  JBedal,  3  Ea.  303  (a). 

(«)  Id  that  case  it  was  held,  that      55  Geo.  3,  c.  184,  are  "  memo- 
%  contract  for  the  making  of  goods      randum,  letter,  or  agreement  made 

Tcqtdred  a  stamp.    The  words  of  •  for  or  relating  to  the  sale  of  any 
^  exemption  in  the  stamp  act,      goods,  wares,  or  merchandizes." 


laO  CASES  AT  NISI  PRIUS. 

^^^^\  Abbott,  C,  J. — I  think  this  is  a  contract  relating  to  the 

sale  of  goods;  and,  therefore,  within  the  exception  .of 
the  stamp  act:  the  defendants  order  the  goods,  and  the 
plaintiff  is  to  complete  and  send  them.  That  is  only  goods 
sold. 


Campbell  on  the  same  side. — Perhaps  your 
will  save  the  point.  This  agreement  was  entered  into  before 
the  goods  were  complete;  and  therefore  is  an  agreement 
for  work  to  be  done,  as  well  as  for  the  sale  of  the  goods  iHben 
complete,  and  therefore  ought  to  be  stamped.  The  plain-* 
tiff  first  agrees  to  make  what  were  blocks  of  marble  into 
chimney-pieces ;  and  then  to  sell  them  to  the  plaintiff:  it 
cannot,  therefore,  be  an  agreement  for  the  sale  of  goods, 
as  they  were  not  goods  in  a  state  to  be  sold  at  the  time  of 
entering  into  the  contract. 

Abbott,  C,  J. — It  by  no  means  appears  that  the  chim- 
ney-pieces did  not  exist  at  all,  but  rather  the  contrary, 
for  it  seems  they  only  required  to  be  finished.  I  am  clear- 
ly of  opinion,  that  this  is  a  contract  relating  to  the  sale  of 
goods,  and  therefore  does  not  require  any  stamp.  I  think 
that  the  fact,  that  something  remained  to  be  done  to  the 
goods  before  the  delivery  makes  no  difference ;  indeed,  I 
have  no  doubt  on  the  point. 

Verdict  for  the  plaintiff. — Damages,  77/.  16f. 
Gumey  and  D.  F.  JoneSy  for  the  plaintiff. 
Campbell  and  CMtty,  for  the  defendant  Famcomb. 

Hutchinson^  for  the  defendant  Breeds. 

[Attomies — G,  Selhtf,  and  Knowles  for  the  defendant  Breeds  and 
Gregt&n  $■  F.  for  the  defendant  Famcomb,'] 
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Dafter  v.  Creswell,  Esq. 

Assumpsit  for  work  and  labour  as  a  servant.  if  one  execute  a 

It  appeared  on  the  part  of  the  plaintiff,  that  he  was  em-  '^^^^''^'^i^a^ 
ployed  as  the  cuddy-servant  of  the  Astell  East  India  ship,  as  an  able  wa- 
of  which  the  defendant  was  the  captain;  and  the  plaintiff*s  wages,andwhen 
former  master,  Captain  Freeman,  proved,  that  he  had  em-  cuddy  wrJant;* 
ployed  him,  and  found  him  a  valuable  cuddy-servant,  and  if  there  be  no 

express  agree- 
always  gave  him  enough  to  make  up  his  seaman  s  wages  ment  that  he 

Sol.  a  year.     The  cuddy-servant  is  the  person  who  waits  geparaitewages 
at  dinner,  &c.  on  the  passen£cers  on  board  East  Indiamen.  asacuddy-ser- 

r  ^^  vant,  he  can 

muntain  no  ac- 
ct  ,  .     .  /v»  ^*®'*  against  the 

Scarlett  for  the  defendant. — 1  submit,  that  the  plaintiff  captain  for 
must  be  called,  for  he  has  executed  the  ship's  articles  ^^jty"  whc- 
as  an  able  seaman,  at  358.  a  month  waires ;  and,  according  ther  he  could, 
to  the  authorities  and  the  act  of  parliament,  he  can  reco-  express  agrec- 
TCT  no  more.     In  the  case  of  White  v.  Wilson,  2  Bos.  & 
Pul.  116,  it  was  laid   down,  if  a  man  agree  by  the  ar- 
ticles to  serve  for  certain  wages,  he  cannot  recover  more. 
And  by  the  stat.  2  Geo.  2,  c.  36,  the  owners  of  ships  are 
obliged  to  have  articles  signed  containing  the  terms  agreed 
on.    And  it  has  been  held  also  in  the  Admiralty  Courts, 
that  no  man  can  recover  more  than  is  specified  in  the  ship's 
articles.     Now  the  defendant  had  been  paid  the  sum  spe- 
cified in  the  articles,  and  more. 

The  ship's  articles,  signed  by  the  plaintiff,  and  dated  De- 
cember 2nd,  1819,  were  put  in.  By  those,  it  appeared  that 
the  plaintiff  agreed  to  serve  as  an  able  seaman  at  the  wages 
oiios.  a  month;  and  the  purser  proved  payments  to  him 
to  more  than  that  amount. 

Gumey  for  the  plaintiff. — We  do  not  go  for  seaman's 

^ages. 

Abbott,  C.  J. — 1  think  you  ought  to  be  nonsuited.  1  am 
0*  opinion,  that,  in  point  of  law,  the  ship's  articles  are  con- 
clusive.    If  you  had  proved  a  distinct  contract  for  the  plain- 

^OL.   ]i.  M  • 
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tifFto  recover  more,  I  would  have  allowed  you  to  go  on, 
but  you  only  attempt  to  raise  an  implied  assumpsit. 

Qnmey. — I  was  going  to  contend,  that  the  case  was  dis- 
tinguishable from  the  authority  cited:  that  was  the  case  of 
a  mate  whose  services,  were  of  a  kind  to  be  within  the 
articles,  but  the  plaintiff's  services,  for  which  he  now  chums 
a  compensation,  were  distinct  from  those  of  a  se^unan, 
namely,  those  of  a  cuddy-servant.  The  defendant  does 
not  take  him,  because  he  is  a  seaman,  but  goes  and  asks  his 
character  of  a  former  master;  and  we  have  abo  proved 
that  a  cuddy-servant  receives  wages. 

« 

Abbott,  C.  J. — The  only  evidence  is,  that  Captain 
Freeman  used  to  pay  his  cuddy-servant. 

Qumey, — The  plaintiff  is  proved  to  be  an  excellent 
servant. 


Abbott,  C.  J. — I  am  very  sorry  to  interrupt  you,  but  I 
am  decidedly  of  opinion,  that  if  a  man  signs  the  ship's  ar- 
ticles as  a  seaman,  he  can  recover  no  more  wages  than  are 
there  agreed  for,  however  he  may  be  employed  on  board 
the  ship;  you  have  proved  no  express  contract  for  him  to 
be  paid  more ;  if  you  had,  I  would  not  have  stopped  the 
case ;  but  as  it  is,  I  feel  bound  to  nonsuit. 

The  plaintiff  was  then  nonsuited,  with  liberty  to 
move  to  enter  a  verdict  for  the  plaintiff,  if  the 
Court  above  should  think  the  action  maintain- 
able. 

Gumey  and  CkUty^  for  the  plaintiff. 

Scarlett  and  Cresswell,  for  the  defendant. 

[Attomies— IT.  Williams,  trnd  Ball  <J-  BJ] 
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Gurnet/  now  moved  in  pursuace  of  the  leave  given  at  the 
trial;  but  the  Court  concurred  in  the  opinion  given  by  the 
Lord  Chief  Justice  at  the  trial,  and  refused  the  rule. 


By  the  stat.  2  Geo.  2,  c.  36,  §  2, 
it  is  enacted,  ''that  if  any  seaman 
"  or  manner  enter  or  ship  himself 
"  on  board  any  merchant  ship  or 

*  fessel  on  any  intended  voyage  for 
. "  parts  beyond  the  seas,  he  and  they 

*  80  entering  themselves  as  afore- 
"  said  shall,  and  they  are  hereby 
"  obliged  to  sign  such  agreement  or 
*'  contract  (in  writing)  within  three 
"  days  after  he  or  they  shall  have 
**  catered  themselves  on  board  any 
"  skip  or  vessel,  in  order  to  pro- 
^  ceed  on  any  voyage  as  aforessdd, 
'^  vftiM  agreement  or  agreements, 
^w  contracts,  after  the  signing 
"  Atreof,  shall  he  conclusive  and 

*  Unding  to  all  parties,  for  and  dur- 
"  ing  the  time  or  times  so  agreed 
"  or  contracted  for,  to  all  intents 
"nd  purposes,  any  custom  or 
"osagetothe  contrary  in  anpvi so 
"  notwithstanding." 

Tlie  case  of  WJiile  v.  Wilson,  2 


Bos.  &  PuL  116,  was  an  action  of 
assumpsit  by  the  mate  of  a  ship 
engaged  in  the  slave  trade,  on  a 
promise,  that  in  consideration  of 
his  services,  the  defendant  would, 
in  addition  to  his  wages,  pay  lum 
the  value  of  one  negro  slave.  It 
was  proved  that  mates  of  slave 
ships  usually  received  the  value  of 
one  or  two  slaves,  if  they  did  not 
misbehave,  and  that  the  defendant 
had  agreed  to  allow  the  plaintiff 
the  value  of  one  slave.  It  was 
contended,  that  the  act  of  parlia- 
ment applied  only  to  ^vages  in  the 
strict  sense,  and  not  to  collateral 
perquisites,  which  might  be  agreed 
on.  But  the  Court  said,  that  it 
was  impossible  to  consider  this 
perquisite  in  any  other  light  than 
as  wages;  and  that,  if  it  were  other- 
wise, it  would  be  the  means  of 
evading  the  statute. 


182li. 

Dapter 

r. 

Creswell« 
Jan.  27th, 


Stockdale  V.  Onwiiyn. 


/an.  Wth, 


vASE  for  pirating  a  work,  published  by  the  plaintiff, 
entitled  "  Memoirs  of  Harriette  Wilson  (a)."  Plea— Ge- 
neral issue. 


No  action  can 
be  maintained 
for  pirating  a 
work  which 
professes  to  be 

tlie  amours  of  a  courtezan,  and  it  is  no  answer  to  the  objection  that  the  defendant  is  also  a  wrong 
doer  in  publishing  them,  and  that  he  therefore  ought  not  to  set  up  their  immorality.  Semble,  that 
•penon  being  seen  correcting  the  MS.  is  not  sufficient  evidence  that  the  copyright  of  a  work  h  his. 

(«)  The  statute  64  Geo.  3,  c  and  the  forty-first  year  of  his  late 
^^»  §  4,  recites  that,  by  an  act  majesty's  rdgn,  "  the  author  of 
*»ftbc  eighth  year  of  Queen  Anne,      "any  book   or  books,   and   the 
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To  shew  the  work  to  be  the  copyright  of  the  plaintiff, 
Stockdale    ^  witness  was  called^  who  stated,  that,  before  it  was  print- 


V, 

Onwhtn. 


« 


« 


if 


u 


t€ 


€f 


"  assignee  or  assigns  of  such  au- 
thor, respectively,'  should  have 
the  sole  liberty  of  printing  and 
reprinting  such  book  or  books 
"  for  the  tenn  of  fourteen  years, 
to  commence  from  the  day  of 
first  publishing  the  same,  and 
no  longer;  and  it  was  provided, 
"  that  after  the  expiration  of  the 
**  sud  term  of  fourteen  years,  the 
right  of  printing  or  disposing  of 
copies  should  return  to  the  au- 
thors thereof,  if  they  were  then 
liring,  for  another  term  of  four- 
teen years :  And  whereas  it  will 
**  afford  further  encouragement 
to  literature,  if  the  duration  of 
such  copyright  were  extended 
**  in  manner  hereinafter  mention- 
ed; Be  it  further  enacted,  that, 
from  and  after  the  passing  of 
this  act,  the  author  of  any  book 
or  books  composed  and  n6t 
printed  and  published,  or  which 
"  shall  hereafter  be  composed,  and 
be  printed  and  published,  and 
his  assignee  or  assigns,  shall  have 
the  sole  liberty  of  printing  and 
"  reprinting  such  book  or  books 
for  the  full  term  of  twenty-eight 
years,  to  commence  from  the 
"  day  of  first  publishing  the  same, 
and  also,  if  the  author  shall  be 
living  at  the  end  of  that  period, 
"  for  the  residue  of  his  natural 
**  life;  and  that  if  any  bookseller 
"  or  printer,  or  other  person  what- 
soever,' in  any  part  of  the  unit- 
ed kingdom  of  Great  Briton 
"  and  Ireland,  in  the  Isles  of  Man, 
"  Jersey  or  Guernsey,  or  in  any 
**  other  part  of  the  British  do- 
**  minions,  shall,  from  and  after 
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the  passing  of  this  act,  within 
the  terms  and  times  granted  and 
"  limited  by  this  act  as  aforesaid, 
print,  reprint  or  import,  or  shall 
cause  to  be  printed,  reprinted 
or  imported,  any  such  book  or 
"  books,  without  the  consent  of 
"  the  author  or  authors,  or  other 
proprietor  or  proprietors  of  the 
copyright  of  and  in  such  book 
and  books,  first  had  and  obtain- 
ed in  writing  ;  or,  knowing  the 
"  same  to  be  so  printed,  reprinted 
or  imported,  without  such  con- 
sent of  such  author  or  authors, 
"  or  other  proprietor  or  proprie- 
"  tors,  shall  sell,  publish  or  expose 
**  to  sale,  or  cause  to  be  sold,  pub- 
**  lished  or  exposed  to  sale,  or 
"  shall  have  in  his  or  their  pos- 
session for  sale,  any  such  book 
or  books,  without  such  consent 
first  had  and  obtained  as  afore- 
said, then  such  offender  or  of- 
fenders shall  be  liable  to  a  spe- 
cial action  on  the  case,  at  the 
"  suit  of  the  author  or  authors,  or 
"  other  proprietor  or  proprietors 
"  of  the  copjTight  of  such  book 
"  or  books  so  unlawfully  printed, 
"  reprinted  or  imported,  or  pub- 
"  lished  or  exposed  to  sale,  or 
"  being  in  the  possession  of  such 
"  offender  or  offenders  for  sale  as 
**  aforesaid,  contrary  to  the  true 
"  intent  and  meaning  of  this  act : 
"  and  every  such  author  or  au- 
"  thors,  or  other  proprietor  or 
"  proprietors,  shall  and  may,  by 
*'  and  in  such  special  action  upon 
**  the  rase,  to  be  so  brought 
against  such  offender  or  offend- 
ers, in  any  court  of  record  in 
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ed,  he  saw  the  manuscript  in  the  hands  of  the  plaintiff, 
who  was  correcting  it.  But  it  also  appeared  from  the  cross  Stockdalb 
examination  of  the  plaintiff's  witnesses,  that  the  work  pro- 
fessed to  be  an  account  of  the  amours  of  Harriette  Wilson, 
a  courtezan ;  and  that  it  contained  the  particulars  of  an  in- 
trigue between  a  person  stated  to  be  a  Colonel,  and  a  female 
called  Julia ;  and  also  a  conversation  between  Harriette 


1826. 


Onwhyn. 


*'that  part  of  the  said  United 

"  Kingdom,  or  of  the  British  Do- 

"  minions,   in  which  the  offence 

"shall   be  committed,    recover 

**  soch  damages  as  the  jury  on  the 

"  trial  of  such  action,  or  on  the 

"  execution  of  a  writ  of  enquiry 

"thereon,  shall  give   or  assess, 

"togetfier  with  double  costs  of 

"suit;  in  which  action  no  wager 

"oflaw,  essoin,  privilege  or  pro- 

"tection,    nor   more    than     one 

"imparlance,  shall  be  allowed; 

"  and  all  and  every  such  offender 

"aod  offenders  shaU  also  forfeit 

"  such  book  or  books,  and  all  and 

"every  sheet  being  part  of  such 

"  book  or  books,  and  shall  deli- 

"ver  the  same  to  the  author  or 

"  authors,  or  other  proprietor  or 

"  proprietors  of  the  copyright  of 

"  such  book  or  books,  upon  order 

"  of  any  court  of  record  in  which 

**wiy  action  or  suit  in  law  or 

"  equity  shall  be  commenced  or 

"prosecuted   by  such  author  or 

"  authors,  or  other  proprietor  or 

"  proprietors,  to  be  made  on  mo- 

"  tion  or  petition  to  the  said  court ; 

"  and  the  said  author  or  authors,  or 

'  other  proprietor  or  proprietors 

^1  forthwith  damask  or  make 

^^te  paper  of  the  said  book  or 

^ks  and  sheet  or  sheets ;  and 

**1  and  everv  such  offender  and 

* 'Offenders  shall  also  forfeit   the 


"  sum  of  Tlu"eepence  for  every 
**  sheet  thereof,  either  printed  or 
"  printing,  or  published  or  exposed 
**  to  sale,  contrary  to  the  true  in- 
"  tent  and  meaning  of  this  act ; 
"  the  one  moiety  thereof  to  the 
"  king's  most  excellent  majesty, 
"  liis  heirs  and  successors,  and  the 
"  other  moiety  thereof  to  any 
*'  person  or  persons  who  shall  sue 
**  for  the  same,  in  any  such  court 
**  of  record,  by  action  of  debt,  bill, 
"  plaint  or  information,  in  which 
**  no  wager  of  law,  essoin,  privi- 
**  lege  or  protection,  nor  more 
*'  than  one  imparlance  shall  be 
**  allowed :  Provided  always,  that 
**  in  Scotland  such  offender  or  of- 
"  fenders  shall  be  liable  to  an  ac- 
**  tion  of  damages  in  the  court  of 
**  session  in  Scotland,  which  shall 
"  and  may  be  brought  and  prose- 
"  cuted  in  the  same  manner  in 
"  which  any  other  action  of  da- 
'*  mages  to  the  like  amount  may 
"  be  brought  and  prosecuted 
**  there;  and  in  any  such  action 
"  where  damages  shall  be  award- 
"  ed,  double  cost*  of  suit  or  ex- 
"  pences  of  process  shall  be  al- 
"  lowed." 

By  §  10,  it  is  provided  that  all 
actions  shall  be  commenced  within 
twelve  montlis  next  after  the  of- 
fence rommitted. 
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18S6.        Wilson  and  a  nobleman^  who  was  named^  who  wished  to 
Stockdalb    procure  her  as  a  mistress  for  his  son. 


V. 

Onwhyn. 


I 

m 


Abbott,  C.  J. — How  is  the  copjrright  shewn  to  be  in 
the  plaintiff? 

Broughaniy  for  the  plaintiff. — We  shew  the  manuscript  to 
be  in  his  hands  before  it  was  published. 

Abbott,  C.  J.— ^Then  the  action  cannot  be  maintained 
on  another  ground.  This  is  a  work  that  the  law  wiQ  not 
protect. 

Brougham. — In  every  case  that  has  occurred,  tlie  ob-' 
jection  to  the  morality  of  the  work  has  been  taken  by  inno^ 
cent  parties,  and  pot  by  one  defending  his  own  wrong* 

r 

Scarlett i  for  the  defendant. — ^The  question  here  is,  whe- 
ther the  plaintiff  can  make  out  such  a  case  as  will  entitle 
him  to  recover. 

Abbott,  C.  J. — Every  one  who  comes  to  seek  the  pro- 
tection of  the  law  for  his  property,  must  shew  that  proper- 
ty to  be  worthy  of  that  protection ;  now  this  is  prolessedly 
the  history  of  a  courtezan. 

Brougham. — There  are  many  excellent  works  in  which 
objectionable  passages  might  be  found. 

Abbott,  C.  J. — ^The  distinction  between  the  works  you 
allude  to  and  the  present  is  this :  in  those,  although  some  pas- 
sages might  be  found  which  are  of  an  objectionable  nature, 
yet  the  general  tendency  of  those  works  is  good.  Now, 
this  work  is  professedly  bad,  and  cannot  be  defended  ist 
any  way.     The  plaintiff  must  be  called. 

Nonsuit. 
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Brougham  now  moved  for  a  rule  nisi  for  a  new  trial. 
The  doctrine,  that  there  can  be  no  property  in  a  work 
Hte  this,  rests  on  a  dictum  of  Lord  Chief  Justice  Eyre,  on 
4e  Midland  Circuit  (6).     And  the  Lord  Chancellor  re- 


Onwhyn. 

Jan.  28th, 


(^)  The  case  before  Lord  Chief 
Justice  Etrb,  stated  by  Sir  S.  Ro- 
milly,  2  Mer.  4d7>  was  au  action 
brought  by  Dr.  Priestley  agwnst 
tiie  hnndred,  "  for  damages  for 
the  injiury  sustained  by  him  in  con- 
sequence of  the  riotous  proceed- 
ingsofamob  at  Birmingham ;  and, 
among  odier  property  alleged  to 
bare  been  destroyed,  he  claimed  a 
compensation  for  the  loss  of  cer- 
tain unpublished  MSS.  offering  to 
produce  booksellers  as  ^vitnesses, 
to  proTe  that  they  would  have 
giren  considerable  sums  for  them. 
(^  behalf  of  the  hundred,  it  was 
*Ueged  that  tlie  pliuntiff  was  in  the 
Wi  of  publishing  works  inj  urious 
to  the  government  of  the  stale ; 
but  no  evidence  was  produced  to 
that  cflfect :  uptm  which  Lord  Chief 
Jo^ce  Eyhe   said,  if  any  such 
ttidence  had  been  produced,  he 
Aould  have  held,  it  was  fit  to  be 
^ved  as  against  the  claim  made 
by  the  plaintiff." 

in  the  case  oi  lValcot\.lValker, 
7  Ves,  1,  the  plaintiff  prayed  an 
'^junction  to  prevent  the  defend- 
ant selfing  his  works ;  as  to  one 
«*tion  they  submitted,  but  the 
L)rd  Chancellor  (Eldon)  said, 
"If  the  doctrine  of  Lord  Chief 
''wtice  Etre  is  right,  and  I  think 
**  w»  that  pnbfications  may  !)e  of 
^^^  a  nature  that  the  author  can 


maintain  no  action  i^;  law,  it  is  not 
the  ,  business  of  this  Court,  even 
upon  the  submission  in  the  an- 
swer, to  decree  either  an  injunction 
or  an  account  of  the  profits  of 
works  of  such  a  nature,  that  the 
author  can  maintain  no  action  at 
law  for  the  invasion  of  that  which 
he  calls  his  property,  but  which 
the  policy  of  the  law  will  not  per- 
mit him  to  consider  his  property. 
It  is  no  answer,  that  the  defend- 
ants are  as  criminal.  It  is  the 
duty  of  the  Court  to  know  whether 
an  action  at  law  would  lie;  for  if 
not,  the  Court  ought  not  to  give 
an  accomit  of  the  unhallowed  pro- 
fits of  libellous  publications." 

In  the  case  of  Southey  v.  Sher- 
wood, 2  Mer.  437,  the  Lord  Chan- 
cellor said,  *'  a  distinction  has  been 
taken,  to  which  a  considerable 
weight  of  authority  attaches,  sup-^ 
ported  as  it  is  by  the  opinion  of 
Lord  Chief  Justice  Eyre,  who  has 
expressly  laid  it  down  that  a  per- 
son cannot  recover  in  damages  for 
a  work  which  is  in  its  nature  cal- 
culated to  do  injiuy  to  the  public. 
On  the  same  principle,  the  Court 
refused  an  injunction  in  the  case 
of  H^alcot  v.  fValker,  inasmuch  as 
he  could  not  liave  recovered  da^ 
mages  in  an  action.  After  the 
fullest  consideration,  I  remain  of 
the  same  opinion  as  that  which  I 
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lied  on  that  dictum  in  the  case  of  fTalcot  v.  ffalker,  7 
Yes.  1 ;  but  it  is  one  thing  to  refuse  an  injunction,  and  an* 
other  to  hold  that  no  action  is  maintainable.  The  most  accu- 
rate account  of  that  dictum  will  be  found  in  the  argument 
of  Shr  S.  Romilly,  in  the  case  of  Southey  v.  Sherwood^  2 
Merivale,  4«36,  where  it  is  stated,  that  Lord  Chief  Justice 
Eyre  said,  in  an  action  by  Dr.  Priestley  against  the  hun- 
dred, for  damages  done  by  a  riotous  mob,  and  for  the  loss 
of  certain  unpublished  manuscripts ;  that  if  it  had  appear- 
ed that  the  manuscripts  had  been  works  injurious  to  the 
government,'  he  should  have  held  it  fit  matter  to  be  receiv- 
ed as  evidence  against  the  plaintiff's  claim.     In  the  case  of 
Forest  v.  Johns ^  Esq.  4  fisp.  97,  where  the  plaintiff  had 
given  a  general  order  for  ''  all  the  caricature  prints  that 
had  ever  been  published,"  and  obscene  ones  were  sent,  Mr. 
Justice  Lawrence  said,  that  he  could  not  penpit  the  plain- 
tiff' to  recover  for  those;  but  no  decision  was  come  to  in 
that  case,  as  it  was  referred :  and  another  question  might 
have  arisen  there,  namely,  whether  the  print-seller  was  en- 
titled, under  a  general  order,  to  send  prints  of  that  de- 
scription.   Suppose  a  party  to  have  stolen  the  book,  could 
he  say  that  he  is  not  guilty  of  larceny,  because  the  book 
was  of  an  improper  tendency. 


LiTTLEDALE,  J.  — There  is  a  difference  between  an  in- 
fringement of  copyright  and  a  larceny :  in  the  case  of  a 
larceny,  the  matter  of  which  the  book  is  composed  is  sto- 
len,— the  paper,  &c. 


entertained  in  deciding  the  case 
referred  to." 

AVith  regard  to  the  case  of  Bell 
V.  Walker  and  Another,  1  Br.  C.  C. 
451,  it  should  be  observed,  that  in 
the  report  nothing  at  all  appears 
even  tending  to  shew  that  the  Apo- 
logy for  the  life  of  George  Ann 
Bellamy,  was  a  work  of  libellous 


or  improper  tendency;  and  the  in- 
junction was  granted  on  the  ex- 
parte  application  of  the  plaintiff, 
only  till  answer  and  further  order. 
The  cases  of  Forest  v.  Johns, 
4  Esp.  97,  and  Hyme  v.  DaU,  2 
Camp.  29  (n),  only  go  to  the  points 
stated  by  Mr.  Brougham  in  his 
argument. 
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Brougham.  — But  the  doctrine  ought  to  be  pushed  one 
step  fiirther,  if  it  is  applied  at  all ;  and  a  Court  should  hold 
that  even  the  paper  was  not  protected,  if  converted  to      q^whyn, 
such  a  use. ,  The  argument  used  is,  that,  giving  such 
works  no  protection,  tends  to  suppress  them.    Now  this  is 
not  so ;  for  the  dissemination  of  such  works  is  much  as- 
sisted, all  the  world  being  enabled  to  publish  them ;  and 
if  the  principle  be  admitted,  it  not  only  applies  where  the 
whole  is  objectionable,  but  also  where  any  part  of  it  is  bad. 
Thus  the  maxim  of  ulnplura  nitent  must  be  regarded  as 
critical  only,  and  not  appUcable  in  a  legal  point  of  view. 

Bayley,  J. — You  must  take  out  the  maculae. 

HoLROYD,  J.  -T— Is  it  not  the  injury  done  to  the  pub- 
lication that  you  complain  of;  and  how  can  injury  be  done 
where  there  is  no  right  to  publish. 

Brougham. — In  the  case  oi  Hyme  v.  Dale,  2  Camp.  29 
(a),  it  was  objected,  that  a  stanza  of  a  song  was  a  libel  on 
the  administration  of  justice ;  and  Mr.  Justice  Lawrence 
said,  that  that  argument  equally  applied  to  the  Beggar's 
Opera,  where  the  language  and  allusions  were  sufficiently 
derogatory  to  the  administration  of  public  justice ;  but  the 
action  was  maintained.  In  the  case  of  Bell  v.  Walker, 
IBr.  C.  C.  451,  Lord  Kenyon  granted  an  injunction  to  re- 
strain the  defendant  from  pirating  a  work  called  '*  An  Apo- 
logy for  the  Life  of  George  Ann  Bellamy,"  which  was  a 
history  of  her  amours :  and  it  should  be  observed  that,  in 
the  case  of  Hyme  v.  Dale^  Lord  Ellenborouoh  did  not 
say  he  would  nonsuit,  even  in  the  case  of  a  libel  so  gross 
as  to  affect  the  public  morals,  but  only  that  he  would  ad- 
vise the  jury  to  give  no  damages;  by  which  his  Lordship, 
no  doubt,  meant  nominal  damages.  And  the  statutes  were 
intended  not  only  to  protect  the  property  of  works,  but  to 
prevent  piracy ;  and  they  did  not  give  an  action  for  an  in- 
fringement of  copyright,  but  rendered  piracy  punishable, 
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1826.        by  enacting,  that  the  sheets  should  be  given  uf),  and  cer- 
Sav>cKDALB    ^^^  penalties  imposed.    , 


V. 

Omwhtn. 


Abbott,  C.  J.  — This  was  an  action  brought  for  an  inju- 
ry done  by  the  publication  of  a  work  first  published  by 
the  plaintiff.  From  the  evidence  at  the  trial,  it  Was  per- 
fectly clear  that  the  work  was,  and  indeed  professed  to  be, 
a  history  of  the  amours  of  a  courtezan.  It  contained  not 
only  mudi  indecency,  but  much  slanderous  matter,  widi 
the  names  of  the  persons  so  slandered.  The  question 
therefore  is,  whether  the  plaintiff  can  claim  damages  for 
a  supposed  loss  sustained  by  him  in  consequence  of  the  in- 
vasion of  his  sale.  If  the  pluntiff  had  no  right  to  sell,  how 
can  he  maintain  an  action.  Every  party  concerned  in 
ushering  such  a  hock  into  the  world,  has  committed  an 
offence  against  decency.  Common  sense,  common  law, 
and  common  justice,  equally  point  out  what  should  be  the 
decision  of  the  Court.  I  want  no  authority  to  warrant  me  in 
this  judgment.  I  wiU  however  make  one  or  two  r^narks 
on  the  decisions  in  Equity.  One  learned  and  eminent 
person,  presiding  in  a  Court  of  Equity,  might  tiiink,  that 
the  best  mode  of  putting  down  such  works  was  an  injunc- 
tion to  restrain  their  publication;  another  might  think 
that  that  object  would  be  best  accomphshed  by  not  grant- 
ing an  injunction  to  protect  them,  as  persons  would  then 
have  less  inducement  to  publish  them  in  the  first  instance ; 
the  inducement  to  such  publications  being  the  deske  of 
gain.  On  the  comparative  advantages  of  these  two  courses, 
I  have  not  to  decide:  but  as  to  the  question  immediate* 
ly  before  this  Court,  it  would  be  a  disgrace  to  the  commoa 
law  if  a  judge  could  for  a  moment  entertain  a  doubt 
about  it. 

Bayley,  J. — I  concur  entirely  in  what  has  be^i  ao 
forcibly  stated  by  my  Lord  Chief  Justice.  In  the  case  of 
Southey  v.  Sherwood,  the  principle  that  no  person  could 
have  any  right  of  property  in  any  such  work,  was  fully  re- 
cognized. 
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HoLROTDy  J. — I  am  of  the  same  opinion. 


Stockdale 

V. 


I^TTLEDALEy  J. — The  statutes  on  this  subject  are  inti-      Qj^whtn 
toted  "  Acts  for  the  encouragement  of  learning." 

Rule  refused. 

Brougham  and  Richards,  for  the  plaintiiF. 

Scarlett  and  Chitty,  for  the  defendant. 
[Attomies — Node,  and  Johnson,^ 


Watson  v.  Wage  and  Others.  j^^  i2/;«. 

1  aESPASS  for  taking  the  plaintiff's  goods.     Pleas —    if  a  person 
lit.  General  issue.  2nd,  A  justification  under  a  commission  commission^of  * 
of  bankrupt  sued  out  against  the  plamtiff.  bankrupt  is  sued 

*  &  I  out,  apply  to  a 

The  taking  of  the  goods  was  admitted.  j"«»ge  at  Cham- 

bers, and  obtain 
his  discbarge 

F.  PoUock  for  the  defendants. — The  defence  in  this  case  o^^e"ground 
ill  that  after  the  commission  of  bankrupt  issued  a£rainst  .^*^  his  detain- 

4i  .      .  ...  .  ^^S  creditors 

me  plaintiff^  he  being  still  in  custody  at  the  suit  of  three  have  proved 

^    1  J..  vi_i  11       ^1  ••  under  the  com - 

leferai  creditors  who  had  proved  under  the  commission,  mission,  suc^ 
he  applied  to  a  judge  at  chambers  to  be  discharged  out  of  ^J^^  *redud^d 
custody  on  that  ground,  and  obtained  an  order  for  his  dis-  f^^m  disputing 

the  validity  of 

diaige.     Now,  if  he  availed  himself  of  the  advantages  of  the  commission, 
dds  commission,  and  set  it  up  for  the  purpose  of  getting  butmay  appty' 
loDself  discharged  from  custody,  he  cannot  be  JJlowed  to  ^  'J*®  ^^^^ 
contest  its  validity.     The  case  of  Goldie  v.   Ounston,  4 
Camp.  381,  was  an  action  of  trover  by  a  bankrupt,  to  try 
&e  validity  of  the  commission  against  him.     In  that  case, 
oiders  for  the  discharge  of  the  bankrupt  out  of  custody,  on 
die  ground  of  his  bankruptcy,  were  put  in.     It  was  con- 
tended, that  the  bankrupt  might  have    appUed   for  his 
fischarge  through  ignorance.     But  Lord  Ellenborougu 
Ud,  that  if  a  man  took  advantage  of  a  commission  against 
him,  he  was  precluded  from  afterwards  contesting  its  va- 
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lidity  at  law,  though  he  might  still  apply  to  the  Great  Seal 
to  supersede  it ;  but  his  Lordship  considered,  that  the  mere 
fact  of  surrendering  to  a  commission,  would  not  be  suffi- 
cient, as  that  was  compulsory.  And  in  the  present  case/ 
the  bankrupt  having  appUed  for  his  discharge  under  the 
commission,  was  estopped  from  disputing  it. 

Three  Judges*  summonses  were  put  in,  calling  upon  the 
plaintiffs  in  three  actions  against  the  bankrupt  to  shew  cause, 
why  he  should  not  be  discharged  out  of  custody,  the  de- 
taining creditors  having  proved  their  debts  under  a  com- 
mission of  bankrupt  issued  out  against  him. 

The  Judges*  orders  were  also  put  in,  and  the  affidavits 
on  which  they  were  grounded ;  the  latter  stated,  that  the 
commission  had  issued,  on  which  the  plaintiff^  was  duly 
declared  a  bankrupt. 

Scarlett,  contra. — My  Lord  Ellenborough  held  very 
strictly  the  acts  of  persons  who  took  advantage  of  a  bank- 
ruptcy ;  for  his  Lordship  used  to  hold,  that  the  bankrupt's 
treating  with  the  assignees,  was  acknowledging  the  good- 
ness of  the  commission ;  but  that*  has  not  been  the  case 
since.  And  the  statute  48  Geo.  3,  c.  121,  §  14,  enacts^ 
that  the  proving  a  debt  under  a  commission  of  bankrupt 
by  any  creditor,  shall  be  deemed  an  election  by  such  cre- 
ditor to  take  the  benefit  of  such  commission,  with  respect 
to  the  debt  so  proved.  Now,  the  proving  being  the  act  of 
the  creditor,  the  bankrupt  ought  not  to  be  prejudiced  by 
taking  all  the  advantages  which  may  result  from  it. 

Campbell  on  the  same  side. — This  act  of  admission  by 
the  bankrupt,  like  every  other  admission,  is  only  primd 
facie  evidence,  and  not  conclusive.  It  is  no  more  than 
his  saying  "  I  was  duly  declared  a  bankrupt:"  and  the 
hardship  of  the  case  is,  that  if  the  commission  against  him 
be  not  good,  he  cannot  have  a  valid  certificate  founded 
on  it. 
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Abbott,  C.  J. — I  am  clearly  of  opinion,  that  the  deci- 
sion of  my  Lord  Ellenborough  was  right,  and  that  I 
ought  to  act  upon  it.     The  bankrupt,  by  his  acts,  admits 
the  YaUdity   of  the  commission;   and  asks,  and  obtains 
die  benefit  of  it.     Now,  after  that,  he  cannot  turn  round 
and  say  that  the  commission  is  not  good.     And  nothing 
that  I  say,  will  prevent  the  plaintiff  from  making  an  appli- 
cation to  the  Great  Seal  if  he  shall  be  so  advised. 

Nonsuit. 

Oumey,  amicus  curies,  stated,  that  he  had  known  that 
decision  of  Lord  Ellenborough  acted  on  in  more  than 
one  instance. 

Scarlett  and  Campbell,  for  the  plaintiff. 

P,  Pollock,  for  the  defendants. 

[Attomies — J.  M.  Taylor,  and  Reeves,^ 
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Watson 

V. 

VVace. 


Denn,  on  the  demise  of  Bulkeley,  v.  Wilford. 

liJECTMENT  to  recover  a  mansion  and  other  houses 
and  lands  at  Chelsea.     The  lessor  of  the  plaintiff  was 
the  heir  at  law  of  the  late  General  Wilford,  and  had, 
by  a  former  ejectment,  (see  ante,  vol.   1,  p.  284)  reco- 
vered certain  property  there,  called  the  Ranelagh  pro- 
perty.    The  late  General's  estate  at  Chelsea  consisted  of 
not  quite  twenty  acres,  of  which  the  Ranelagh  property 
vas  eighteen  and  a  half.     On  the  whole  estate  there  were 
nineteen  houses,  including   the   mansion ;    on  the  Rane- 
lagh property,  twelve.     The  mansion  house  was  not  on 
the  Ranelagh  property.     The  General  having,  in  the  year 
1822,  contracted  to  sell  about  seven  acres  of  the  Ranclagli 
property  to  the  governors  of  Chelsea  Hospital,  levied  a  fine 
^  "  twelve  messuages,   twelve  gardens,  twenty  acres  of 


Jaru  16/A. 


A  fine  being 
levied  of  "  12 
"  messuages, 
"  &c.  and  20 
"acres  of  land." 
If  it  appear  that 
there  are  19 
houses  on  the 
conusor's  land 
in  the  place — 
This  is  such 
an  ambiguity  in 
the  fine  as  to 
let  in  parol  evi- 
dence, to  she«r 
what  part  of  the 
property  was 
meant  to  be  in- 
cluded in  the 
fine,  although 
the  whole  of 
the  land  the 
conusor  had 
were  under  20 
acres. 
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meadoWi  with  the  appurtenances,  &c.,  in  the  parish  of 
Chelsea." 

The  question  therefore  was,  as  the  levjring  of  this  fine  re- 
voked a  will  made  in  favour  of  the  defendant,  who  was  the 
general's  widow,  whether  the  fine  must  be  construed  to 
extend  to  the  whole  of  the  general's  estate,  or  whether  parol 
evidence  was  admissible  to  shew  that  it  related  to  the  Rane- 
lagh  property  only ;  and  his  Lordship  admitted  it.  Parol 
evidence  was  given  to  shew  that  the  fine  related  to  the 
latter. 


The  Attorney 'General  contended,  that,  as  the  terms  of 
the  fine  were  large  enough  to  cover  all  the  property,  the 
parol  evidence  could  not  do  away  with  its  effect:  the  fine 
was  of  twenty  acres  of  land;  as  there  were  not  more  than 
twenty  acres,  all  was  included;  for  by  levying  a  fine  of 
land,  the  houses  and  every  thing  upon  it  passed;  and 
if  the  General's  title  had  been  attacked  as  to  any  part,  he 
would  have  set  up  the  fine  in  his  own  favour;  and  if  the 
fine  would  protect  the  whole  estate,  it  applied  equally  for 
all  other  purposes. 


Abbott,  C.J. — I  am  of  opinion,  that  the  question, 
what  is  included  in  a  fine,  is  a  question  of  law  and  fact :  be- 
cause this  fine  is  levied  of  twelve  houses,  and  as  soon  as 
it  is  shewn  that  there  are  more  than  twelve,  it  is  compel 
tent  to  the  parties  to  shew  which  twelve  were  meant ;  and  I 
shall  direct  the  jury,  that  it  is  competent  to  them  to  con- 
sider what  twelve  houses  were  intended,  and  whether  the 
mansion  was  one,  although  there  may  not  be  twenty 
acres  of  land  without  the  ground  on  which  that  stands.  I  do 
not  mean  to  say  that  it  is  necessary  to  mention  messuages 
in  a  fine,  or  that  the  term  *'  land"  will  not  carry  them; 
however  I  don't  say  that  it  will;  but  in  this  case  the  par- 
ties did  not  trust  to  the  word  land,  but  have  put  in  the 
messuages ;  and  I  think  the  jury  must  say,  on  the  evidence^ 
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which  twelve  of  the  messuages  were  meant.  If,  however, 
the  Coiurt  above  should  think  that  in  this  case  parol  evi- 
dence was  not  admissible,  a  verdict  may  then  be  entered  for 
the  lessor  of  the  plaintiff.  His  Lordship  then  recapitulated 
the  circumstances  of  the  case. 

The  jury  were  of  opinion,  that  the  fine  was  meant 
to  operate  on  the  Ranelagh  property  only,  and 
found  a  verdict  for  the  defendant. 

The  Aiiomey-Oeneral,  Scarletty  and  Curwood,  for  the 
lessor  of  the  plaintiff. 

Brmgham  and  Tindaly  for  the  defendant. 
[Attomies — Veat,  fmdAshmore  $•  C] 


Dbnn 

V. 
WlLFORD. 


BEFORE  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD,  &  LITTLEDALE,  JS. 

In  Bank. 

The  Attomey-Oeneral  now  moved  for  a  rule  to  shew 
cause,  why  the  verdict  should  not  be  entered  for  the  less- 
or of  the  plaintiff.  He  argued  that  the  parol  evidence 
ought  not  to  have  been  admitted.  The  fine  being  of  twen- 
ty acres,  there  was  no  ambiguity.  The  land  being  all  in- 
cluded, the  houses  would  pass,  whether  mentioned  or  not; 
and,  therefore^  the  mentioning  of  them  will  not  make  such 
an  ambiguity  as  to  let  in  parol  evidence. 

Bayley,  J. — Is  not  the  sum  paid  to  the  king  on  the 
keying  of  a  fine,  regulated  by  the  number  of  houses? 

Vie  Attorney-General, — Yes,  my  Lord;  but  in  Com. 
Kg,  tit.  Grant,  (£•  S),  it  is  laid  down,  that  a  grant  of  land 
includes  castles,  houses,  and  other  buildings  erected  on  the 
J^.  I  do  not  mean  to  say,  that  it  is  not  usual  to  men- 
tion messuages  in  fines,  but  it  is  not  necessary ;  and  if  the 
^^  land  passes  every  thing,  there  is  no  ambiguity,  and 
^he  fine  must  speak  for  itself. 
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LiTTLEDALE,  J. — How  was  the  precipe  of  the  fine?  By 
a  grant  of  land,  the  houses  on  it  pass ;  but  under  a.  pnecipe 
for  twenty  acres  of  land,  have  you  any  authority  to  shew 
that  a  house  woul(^  be  included? 


Abbott,  C.  J. — The  different  species  of  property  in- 
cluded in  a  fine,  are  always  mentioned  in  a  prescribed  or- 
der, which  would  hardly  be  required,  if  it  was  not  neces- 
sary to  mention  any  thing  but  the  term  land. 

Bayley,  J. — I  think  the  omission  of  houses,  would  be 

a  fraud  on  the  Crown. 

Rule  nisi. 


In  Co.  Litt.  4  a.  it  is  bud  down, 
that  the  term  land  **  leg^ally  in- 
cludeth  also  all  castles,  houses  and 
other  buildings,  so  as  passing  the 
land  or  ground,  the  structure  or 
building  thereupon  passeth  there^ 
with."  And  in  Com.  Dig.  tit.  Fihe, 
(E.  3),  it  is  said,  that  all  things  of 
which  a  fine  is  levied,  ought  to  be 
mentioned  in  proper  order,  as  an 


honor  before  a  castle,  a  castle  be- 
fore a  manor,  and  a  manor  before 
a  messuage,  and  things  general 
before  things  special ;  as  land,  the 
genus,  before  meadow,  pasture, 
wood,  &c.  the  species.  (£.  4),  In 
a  fine  by  the  name  of  a  messuage, 
a  curtilage,  garden,  &c.  pass,  or 
they  may  pass  by  their  respective 
names. 


Jan.  iQth,  Holiday  r.  Sigil. 

In  actions  for     JHoNE Y  had  and  received.     Plea — General  issue. 

money  had  and  rui  •  •  i  i  i  .     i*      i_       i 

received,  -I-  nis  action  was  brought  to  recover  the  amount  oi  a  bank 

own15^?noS'    of  England  note  for  500/.,  dated  May  10th,  1823,  No. 
barJc  notes,        6869,  which  was  allefred  to  have  been  accidentally  lost  by 

against  those  ,  °  ^  ^ 

who  may  have    the  plaintiff  at  TattersalFs,  near  Pimlico,  and  found  by  the 

defendant.  A  clerk  of  Marsh  and  Co.  proved,  that  the 
plaintiff  had  received  the  note  in  question  from  their  house ; 
and  it  was  further  proved,  that  on  the  2d  of  June,  1823, 
for  the  plaintiff  ^hc  plaintiff  and  defendant  were  both  at  TattersalFs,  that 
c^de'IJc^of  Uie    ^^^"S  »  g^eat  settling  day,  and  much  money  passing.     The 

loss.    It  is  suffi- 
cient if  such  circumstances  are  sliewn  as  satisfy  tlie  jury  of  the  fact  of  the  loss. 


got  them  into 
their  hands 
without  ^ving 
value;  it  is 
not  abso- 
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plaintiff,  while  atTattersall's,  complained  to  Sayer,  a  police 
oiBcer,  that  he  had  lost  a  500/.  note ;  and  also  employed 
Mr.  Lee,  his  attorney,  to  take  steps  for  the  tracing  of  the 
note,    X..  clerk  of  Messrs.  Ransom  and  Co.  proved,  that 
they  received  it  from  the  defendant  on  the  16th  June,  1823; 
and  a  witness  named  Chiffhey ,  who  stated  that  he  was  a 
tnuner,  proved,  that  he  was  at  Tattersall's  on  the  2d  of 
June,  and  saw  the  plaintiff  pass  by  him,  and  as  he  passed, 
he  put  his  hand  to  his  breeches*  pocket ;  and  soon  after,  the 
defendant  stooped  and  picked  up  something.     The  wit- 
ness stated,  that  he  asked  him  whether  he  had  picked  up 
wy  notes,  and  that  he  said,  ^^  a  small  note  I  dropped." 
The  defendant,  when  spoken  to  on  the  subject,  after  it 
^  was  found  that  he  had  paid  it  in  at  Ransom*s  banking 
house  said,  that  he  had  received  it  from  a  Mr.  Wilkins, 
'^io  owed  hrni  55/. 
No  witnesses  were  called  for  the  defence. 

Abbott,  C.  J.  (to  the  jury). — ^The  question  to  be  con- 

*^dered  is,  whether  you  are  satisfied  that  the  plaintiff  lost 

this  note,  and  that  the  defendant  found  it;  for  if  you  are, 

*te  plaintiff  is  entitled  to  your  verdict.     I  should  observe, 

**>at  it  is  scarcely  possible  for  a  plaintiff,  when  his  property 

^s  stolen^  or  accidentally  lost,  to  prove  the  loss  by  direct  evi- 

^^nce;  and,  therefore,  that  must  in  almost  all  cases  be 

e  out  by  circumstances.     His  Lordship  recapitulated 

^  circumstances  of  the  case. 

Verdict  for  the  plaintiff. — Damages,  5(K)/. 
-Scarlett  and  Mannings  for  the  plaintiff. 
roiigham  and  Tindal,  for  the  defendant. 
[Attornies — ff^induSf  and  Siffii'] 

Gill  y.Cubitts,  Ante,  Vol.  1,  p.  163,  and  487;   Oowne  r.  Hal^ 
ling  and  Others,  Ante,  p.  1 1 .  , 
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1826. 

jiU'ieii  Baxter  and  Another  v.  The  Earl  of  Portsmouth. 

if  in  the  jew      ASSUMPSIT  for  the  hire  of  carriages  and  harness. 

18S8  found 

to  "iTill^      Scarlett  for  the  plaintiffs  opened,  that  the  phdntifi 
???o^*/*!?     coachmakers,  and  that  the  action  was  brought  for  the 

1809,  is  liable      ,.         ^     i  • 

lor  necetsariet  hire  of  a  kndau  and  a  phaeton  from  the  year  1819  to  tke 
degree  fbrnitii-  year  1823.  The  Carriages  had  been  both  continuaBy  ttied 
^I'JJJ*"^  by  Lord  Portsmouth.  The  intended  defence  was,  tha* 
at  that  time       theNobk  Lord  was  a  lunatic ;  but,atthetinieoftheluriBHr 

acting  in  all  the      -,  ,  " 

ordhuurj  aflUn    of  these  Carriages,  and  for  some  time  after,  he  was  sot  me 

If  it  appeared    subject  of  a  Commission  of  lunacy,  but,  on  Ae  coBtEBiy,. 

thathehadbeen  voted  a&  a  peer  on  various  public  occasions,  sometimeB  in 

imposed  upon,  .  j 

it  might  be        i>er8on  and  sometimes  by  proxy,  and  also  went  about  and 
Whether  a       actcd  as  an  ordinary  person.    He  argued  that  a  lunatic 


STw^^  lu-    ^^  ^^^  protected  from  contracts  for  necessaries^  and 
nacy^QMtfrr.     case  was  like  that  of  an  infant.     K  unfair  advantage  had 

been  taken  of  the  Noble  Lord's  state  of  mind,  that  would 
go  to  cut  down  the  bilL  In  the  case  of  Neill  v.  MorUy, 
9  Ves.  478,  Sir  William  Grant  would  not  set  aside  die 
contract  of  a  lunatic  merely  because  it  was  over-reached 
by  the  inquisition  of  the  jury  on  a  commission  of  lunacy« 
as  it  did  not  appear  to  be  an  unfisur  transaction.  If  the 
carriages  were  necessary  and  proper,  the  Noble  Lord 
ought  to  be  bound ;  but  if  they  were  improper  (like  the 
case  of  an  infimt),  the  party  ought  not  to  recover.  The 
defendant  was  a  peer,  and  it  would  be  for  the  jury  to  sajj 
whether  the  carriages  were  not  suitable  to  his  rank. 

Evidence  was  given  of  the  hiring  of  the  carriages  and 
harness,  and  of  the  terms. 

Brougham,  for  the  defendant. — I  submit,  my  Lord, 
that  the  plaintiffs  must  be  nonsuited;  and  my  objection  is 
this :  That  Lord  Portsmouth  had  no  capacity  to  contract; 
for  it  is  admitted  in  this  case,  that,  by  an  inquisition,  dated. 
February  S8,  182S,  and  taken  under  a  commission  of  lu-* 
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mcj,  the  Noble  Lord  was  found  a  lunatic,  *^  so  that  he 

18  aot  sufficient  for  the  government  of  hhnself,  or  his 

maors,  messuages,  lands,  tenements,  goods  and  chattels ;    rp^  ^^  of 

and  diat  he  has  been  m  the  same  state  of  hxnacy  from  the  PearsMouTH. 

lit  day  of  January,  1809."    Now,  I  submit,  that  a  lunatic 

cannot  contract ;  and  the  distinction  relative  to  the  con* 

tncts  of  an  infant  does  not  apply,  because  an  infant  can 

make  a  contract,  though  he  may  avoid  it  or  not,  as  he  may 

find  it  convenient ;  but,  in  the  case  of  a  lunatic,  the  power 

of  contracting  is  wholly  wanting;  and  it  should  be  observed, 

that  the  case  in  9  Yes.  did  not  at  all  go  on  the  ground  of 

the  things  contracted  for  being  necessaries  or  not. 

Scarleti,  contra. — In  an  Anon,  case,  13  Yes.  590,  Lord 
^Haa  says,  that  a  conmiission  of  hmacy  will  not  protect  the 
iunatic  against  an  action  ;  and  that  a  commission  of  bank- 

'^ptcy^  being  a  species  of  action,  lunacy  is  therefore  not 

*  defence  to  it 

Abbott,  (X  J« — I  am  of  opinion,  that,  on  this  evidence, 
^be  plaintiffs  are  entitled  to  recover  a  reasonable  sum  for 
^be  hire  of  their  carriages,  not  on  the  ground  of  a  con- 
^^B€t,  but  for  the  actual  use  of  the  carriages  ;  for  that  is 
^^'y  different  from  being  bound  by  contracts  in  the  ordi- 
"^^^  meaning  of  the  term. 

-brougham. — ^With    great  submission,  my   Lord,  the 
is  only  adduced  as  evidence  of  an  implied  contract, 
^ch  impUed  contract  is  sued  on. 

AjsBOTT,C.  J. — It  has  been  doubted,  whether  it  is-  com- 

mt  to  a  person  to  set  up  his  own  incompetency  to  con- 

;  but,  going  upon  an  executed  contract  is  very  dif- 

^^*^nt  fifom  attempting  to  bind  a  lunatic  on  a  mere  con- 

^^^ct,  on  which  nothing  has  been  done.     If  a  person  is 

^X  largje  in  the  world,  and  only  has  what  is  necessary,. 

^  «An  clearly  of  opinion  that  it  must  be  f  aid  for ;  but  if 

v2 
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1826.        you  shew  a  party  to  be  a  lunatic,  and    that   he   had 

Baxter      something  decidedly  improper,  I  do  not  say  that  a  Court 

The  Earl  f    ^^^  ^^^  ought  not  to  say  that  unfair  advantage  was  taken 

Portsmouth  of  his  state ;  but  here,  the  defendant  had  nothing  but  what 

the  most  sane  man  of  his  rank  ought  to  have.     These 
plaintiffs  are  entitled  to  a  verdict. 

Verdict  for  the  plaintiffs. — Damages,  543/. 

Scarlett  and  Jardine,  for  the  plaintiffs. 

Brougham,  for  the  defendant. 

[Attorniea — Martineau  jr  M.,  and  Plumpiree,} 


Jan.  26M,         BEFOBB  ABBOTT,  C.  J.,  BAYLEY,  HOLROYD  ft  LITTLEDALE,  Iff* 

In  Bank. 

Brougham  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  inquisition  unrebutted  was  sufficient 
proof  of  the  lunacy  of  the  defendant.  A  lunatic  has  no 
more  contracting  mind  than  if  he  were  dead.  It  has  been 
said,  that  a  man  shall  not  stultify  himself;  but  that  still  it 
was  open  to  the  jury  to  say,  whether  they  thought  him 
sane  or  not.  And  he  cited  F.  N.  B.  466 ;  Stroud  v.  Mar^ 
shall,  Cro.  Eliz.  398 ;  Beverley*s  case,  4  Rep.  126  a,  and 
127  a;  Co.  Litt.  247  a.  and  1  Cha.  Ca.  113. 

Bayley,  J. — Has  lunacy  ever  been  a  defence  to  an  ac- 
tion for  necessaries,  as  meat  from  a  butcher,  or  clothes 
from  a  tailor. 

Brougham. — I  believe  not,  my  Lord;  but  I  contend 
that  he  could  not  contract,  because  he  had  no  mind.  Some 
of  the  older  authorities  go  to  shew,  that  the  party  cannot 
himself  set  up  this  defence;  but  in  the  case  of  Yates  y, 
Boen,  2  Str.  1104,  the  defence  of  lunacy  succeeded  in  an 
action  of  debt ;  and  in  the  cases  of  Sergeson  v.  Sealey,  8 
Atk.  412,  and  Faulden  v.  Silk,  3  Camp.  126,  these  inqui- 
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sitions  were  held  to  be  evidence  against  strangers.  Lord         1826. 
Hardwicke  saying,  that  inquisitions  of  lunacy,  and  Ukewise       Baxtsr 
other  inquisitions,  as  postmortem,  &c.  were  always  admitted    «.    •• 
to  be  read,  but  not  conclusive,  as  you  may  traverse  them,  Portsmouth 
if  you  please; 

Abbott,  C.  J.  —  Shew  that  he  was  imposed  upon,  and 
that  will  make  a  great  difference. 

Brougham.  — The  authorities  go  to  shew,  that  the  office 
has  the  effect  of  making  void  all  contracts. 

Scarlett. — Although  the  inquisition  may  be  evidence, 
yet  in  this  case  Lord  Portsmouth  went  about  and  acted  as 
anordmary  person. 

Abbott,  C.  J.  —  I  thought  that  the  evidence  was  not 
efficient  to  defeat  the  action,  as  the  goods  were  suitable 
to  the  degree  of  the  defendant,  and  actually  used  and  en- 
joyed by  him.  You  can  distinguish  this  case  from  those 
of  contracts  not  executed,  or  which  shew  imposition  and 
^vantage  taken  of  the  want  of  understanding  of  the  party. 
I  desire  to  be  understood,  that  my  opinion  does  not  extend 
to  those  cases. 

Bayley,  J. — Where  there  is  no  imposition,  and  the 
goods  furnished  were  suitable  to  the  degree  of  the  party, 
I  think  that  his  being  found  by  the  inquisition  to  be  not 
*^cient  to  govern  his  affairs,  is  not  enough  to  put  an  end 
to  the  action.  Many  men  are  perfectly  sound  in  mind  on 
every  point  but  one ;  and  if  persons  sell  them  goods,  about  ^ 
''hich  there  is  nothing  which  affects  the  point  on  which 
^y  are  of  unsound  mind,  are  those  persons  to  lose 
"*eir  money  when  they  could  not  be  aware  of  any  insani- 
ty •  I  think  not.  And  if  a  person  ia  in  such  a  state  of  mind 
*^not  to  be  fit  to  act  in  m«itter8  of  ordinary  life,  he  i^hould 
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1826.        be  placed  by  his  firieiid«  under  such  a  restaraint,  as  to  pr^ 
^j^sfj^^     vent  his  making  such  contracts  as  these. 


V, 


TlieEsiiof 
PoarsMOtrrH 


HoLROYD  and  LittledalEi  Js.  concurred. 

Rule  refused. 


In  F.N3. 466,  it  u  laid,  that "  the 
writ  of   litem   fiUt   non  compos 
mefUii,  lieth  where  a  man  alieneth 
in  fee,  &c.  if  he  be  afterwards 
deforced  by  his  alienee  or  leasee, 
nowithstanding  his  own  alienatioo 
or  lease :  and  the  same  i^peareth 
by  writs  in  the  Register:    and 
some  have  said,  that  this  writ  lieth 
not  by  him  who  alieneth  the  land, 
because  he  shall  not  disable  him- 
self, nor  contradict  his  own  deed, 
but  that  scemeth  to  be  little  rea- 
son, for  tlus  is  aa  infirmity  which 
comethby  theactof  God;  and  it 
standedi  with  reason,  that  a  man 
should  shew  how  he  was  visited 
by  the  act  of  Qod  with  infirmity, 
by  which  he  lost  his  memory  and 
<Uscretion  for  a  time.    And  it  ap- 
peaieth  in  Britton,  (tit.  Dette,  fa 
66),  that  in  debt  upon  a  bond, 
the  defendant  sud,  he  was  not 
Sana  memoria  at  the  time  of  mak- 
ing the  bond,  and  that  was  held 
a  good  plea.    And  in  the  Year 
Book,  9  Hen.  6, 6,  it  is  laid  down, 
*'  Si  on  de  non  Mtne  memoriefaee 
un  feoffement  eo  est  voidfJ* 

Lord  Chief  Justice  Baooas  in 
his  Abridgment,  tit.  Dum  fuit, 
pi.  3,  says,  that  **  if  one  of  non 
sane  memory  make  a  feoiment, 
he  cannot  ha?e  action  or  entry, 
for  he  cannot  disable  himself ~ 
and  per  Prisot,  he  cannot  know 
in  his  good  memory  what  he  did 
while  non  compos  mentis.^    But 


Ids  Lordriiip  refers  to  F.N.B.aiid 
Britton,  as  before  dted;  andatpL 
7,  takes  this  distinction :  ''  If  a 
judge  or  justice  be  of  non  sane 
memory,  yet  the  fines,  Jadgmfntu^ 
and  other  records  that  are  betei^ 
him,  shall  be  good;  but  other- 
wise, of  the  gift  of  an  office  by 
Um, orof  thiskmd;  forthatis  a 
matter  infiut,  and  tiie  othen  an 
matters  of  record ;  for  matten  t» 
fait  maybe  avoidedby  non  sane  me* 
mory,  but  not  so  matters  of  record.* 
InLitt§405and406,itlskid 
down,  tint ''  if  one  has  m 
to  say,  but  that  he  was  not  of 
memory  at  the  time  of  a  &oent^ 
&c.  he  shall  not  be  receired  to  si^ 
this;  for  BO  man  of  full  age  ihsH 
be  received  in  any  pieaby  tiie  lair 
to  disable  his  own  person,  but  At 
heir  may  well  disable  the  persoo 
of  his  ancestor  for  his  own  ad- 
vantage in  such  case."  And  Lord 
Coke,  1  Inst  247  a,  says,  if  aa 
idiot  make  a  feoffinent  in  ta^ 
he  shall  in  plea<]dng  never  avoid 
it  by  sa^g,  that  he  was  aa  idlsS 
at  tiie  time  of  his  feoffiMent»  aai 
so  had  been   from  his  natiTiqf. 
But  upon  an  office  found  for  tiba 
king,  the  king  shall  avoid    the 
feofiment  for  the  benefit  of  tiba 
idiot,  whose  custody  the  law  gWeii 
to  the  king.    So  it  is  of  a 
compos  mentis  by  acddent,  if 
estate  be  made  during  his  lunacy^ 
for,  albeit  the  parties  themaelrf 
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^•nnot  be  recdved  to  disable 
**>cni«clve«,  yet  twelye  men  upon 
^r  oaths  may  find  the  truth  of 
^  matter.  Lord  Cokx  liien  says, 
^^  there  is  a  difference  of  opin- 
^^>  u  to  the  effect  of  the  acts 
of  famatics.  andadds,  thatLittie- 
^  i«  of  opinion,  that  neither  by 
J^  plea»  nor  otherwise^  can  the 
^^Miclnmsdfsvddthem:  ''and 
^^■MAthegreoldBt  vBthorities  of 
•^  books  i^iree,  and  lo  it  was 
'^ttolv^  in  BeverU^i  case,  4  Rep. 

b  tiie  case  of  Stroud  y.  Mar- 
*^«  On.  Elis.  398,  tbere  was  a 
V^     of  laoacy  to   debt   upon 
^'^^^  8  the  plea  was  held  bad  on 
^^"Kt^Uirav    and   the  doctrine  in 
^'  ^.  B,  ezpresdy  o?er-4ruled — 
in  die  case  <tf  Leach  y. 
l^    Ca.  ParL    150,   the 
of  F.  N.  B.  was  supported. 
'^  the  case  of  Yates  y.  Boen, 
^  ^tr.  1104,  the  defendant  wished 
^^  1^  hnaey  as  a  defenee  in 
%cti0B«f^b4.  TheLoidauef 
^^tice  at  first  thought,  on  the 
*^*^  in  BeverUyU  case,  that  no 
could  stultify  himself ;  but,  on 
audiOTity  oi  Leach  y.  Thamp- 
.«  aad  a  case  before  L.  C.  B. 
^^iVQKUiT,  he  suffered  it  to  be 
^Vt^Q  in  eyidence ;  and  the  plsdn^ 
^*^  upon  the   eyidence    beeame 


"Xhe  case  of  the  Atlom^-Oene- 
V.  Parhhurit,  Cbl  Cha.  112, 
a  bill  by  the  Attomey-Gene- 
(br  the   repayment  of   the 
PHoe  paid  by  a  hmatic  for  an 
^■Iste;    It  appeared,  that,  at  the 
of  the  purchase,  the  lunatic 


did  usually  barter;  but  was,  eight 
years  after,  found  a  lunatic,  witb  a 
retrospect  of  seyenteen  years.  The  ^^ 

prayer  of  the  bill  was  granted  by     The  Earl  of 
Justice  Ttrrel;  but  the  Lord  Portsmouth 
Keeper  stayed  the  passing  of  the 
decree,  and  gaye  liberty  to  the  de- 
fendant to  trayerse  the  inquiution. 
In  the  case  of  Niell  y.  Morl^, 
9  Ves.  478,  the  lunatic,  being  a 
phimber,  attended  a  sale  of  bmld- 
ing   materials,  and  bought  se- 
yeral  lots ;  this  occurred  in'  the 
month   of   May,    1800;   in  the 
month  of  August  folloi^dng,  an 
inquintion  was  taken,  finding  him 
hinadc  from  the  Ist  of  May,  1797 ; 
a  bill  was  filed  by  his  committee 
to  recoyer  back  the  purchase  mo- 
ney; but  there  appearing  nothing 
nnifair  in  the  sale,  Sir  W.  Grant 
refused  to  interpose,  and  smd,  *'  as- 
suming it  to  be  the  legal  conse- 
quence, that  every  act  of  the  luna- 
tic, subsequent  to  the  dme  (found    . 
by  ihe  jury),  is  absolutely  yoid; 
nothing  can    be  more  inconye- 
nient,  than  for  this  Court  to  give 
effect  to  that  legal  consequence ; 
setting  aside  every  dealing  in  the 
course  of  his  trade,  giving  an  ac- 
count of  all  he  kas  lost.  Sue,    If 
the  plaintiff  is  right  in  saying  all 
this  is  ymd  at  law,  let  him  resort 
to  law,  and  recover  if  he  can.^ 

In  the  case  of  Mamhy  v.  Scott, 
2  Sid.  112,  it  is  said,  that  <'  an  in- 
fant  will  be  bound  by  his  con- 
tract, in  a  case  where  he  is  a 
housekeeper  and  bought  neces- 
saries for  his  household;  and  so  it 
may  be  sud  of  an  idiot  in  case  o£ 
housekeeping." 
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BEFORE  MR.  JUSTICE  BATLET. 

(Who  sat  for  the  Lord  Chief  Justice.) 


Jan.  19th.  Rex  V.  HaDDEN. 

On  set.  fa.  to  re-  {SCIRE  FACIAS  to  repeal  a  patent  granted  to  the  de- 
for  a  nu!^ne,  fendant  for  an  improved  machine^  for  the  rovmg,  prepar- 
on  the  ground     j^g^  ^n^j  spinnmg  of  wool;  on  the  ground  that  the  machine 

new,  you  may,      was  not  neW. 

put  into  the'  To  prove  the  machine  not  new,  a  witness  was  called, 

^**"^  who  had  ^^^  provcd,  that  he  had,  long  before  the  patent,  construct- 

conBtructed  a  ed  a  machine  for  those  purposes ;  and  to  shew  that  it  was 

same  purposes,  Similar  to  the  defendant's  machine,  the  counsel  for  the 

madeTyhim-  prosecution  put  into  his  hand  a  drawing  of  the  machine 

self,  and  ask  ^jjg  witness  had  Constructed.     The  drawinff,  however,  was 

him  whether  he  ^  o'  »- 

has  such  a  re-     not  made  by  the  witness. 

collection  of  die 
machine  he 

S>kto  M^tf^t      ^^^  Attorney-General,  for  the  defendant,  objected,  that, 
that  IS  a  correct  as  the  drawing  was  not  made  by  the  witness,  he  ought  not 

to  look  at  it,  but  should  describe  the  machine  he  had  con- 
structed ;  for  that  this  was  a  lumping  way  of  leading  the 
witness. 


Gumey,  contra. — Plans  are  always  put  into  the  hands 
of  witnesses  who  did  not  draw  them. 

Scarlett. — -A  plan  of  a  place  is  certain;  but  this  is  ex- 
actly the  same  as  if  the  counsel  described  a  machine,  and 
then  said  to  the  witness,  was  that  what  you  made? 

BAYLEr,  J. — I  think  the  witness  may  look  at  the  draw- 
ing, and  you  may  ask  him,  whether  he  has  such  a  recol- 
lection of  the  machine  he  made,  as  to  be  able  to  say,  that 
that  is  a  correct  drawing  of  it. 

Verdict  for  the  Crown. 
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Chtmejfi  AUerson,  and  Rotch,  for  the  prosecution. 

The  Attorney-General,  Scarlett,  BoUand,  and  Brougk- 
am,  for  the  defendant. 

[AtXormes— Evans  jr  T.,  and  Lowden  4r  Co'"] 


COURT  OF  COMMON  PLEAS. 

Sittings  in  London,  in  Michaelmas  Term,  1825. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 

^^^  1825. 

Curtis  t?.  Barker.  Nov.  iom. 

INthtt  ease,  Hutchinson  for  the  plaintiff^  applied  on  affi-  A  judge  at  NUi 
davit  to  put  off  the  trial  tUl  the  next  Sitting  in  Term.  ^rtriS  on"' 

application  by  a 
plaintiff  m  the 

VoMghan,  Serjt.9  for  the  defendant^  objected,  on  the  next  Httim^t  if 
groand  that  a  plaintiff  may  withdraw  the  record.  for  a  few  days, 

if  it  be  after  the 
term;  but  if 

Best,  C.  J. — It  is  usual  to  put  off  a  trial  on  the  appli-  long?'  ^eiay  be 
cation  of  a  plaintiff  shewing  special  circumstances,  till  the  plaintiff  can  only 
next  Sitting,  if  it  be  in  Term,  or  for  a  few  days,  if  it  be  af-  ^iSSrawingtbc 
terthe  Term;  but  not  beyond  that.     I  am  informed,  that  record;  but  this 

J  ,  ,  application  is 

■^y  Lord  Chief  Justice  Abbott  has  taken  this  distinction  never  granted 
m  the  Court  of  King's  Bench ;  and  I  think  it  a  very  sen-  fecial  circum- 
aUe  and  proper  one.  «^'»^^';  ""l^^^ 

^      '^  AT.  1  consent  of  the 

Appucation  granted.       other  party. 
Hutchinson,  for  the  plaiifftff. 

f^augh(m,  Serjt.,  for  the  defendant. 

[Attomies — Oooke^  W.,  and  Cvnnitufham.'] 

la  general,  the  Court  will  not  record,   and    re-entering    it,  the 

pot  off  the  trial  on  the  applica-  cause  is  often  put  off  for  a  much 

tioQ  of  the  phdntiffy  but  put  him  to  longer  time  than  the  parties  wish, 

^thdnw  the  record.    This  prac-  But  the  Court  will  very  seldom 

<Ke  11^  however,  sometimes  incon-  grant  this  application  without  the 

^'(DieBt,  88,  by  withdrawing  the  consent  of  both  parties. 
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1825. 

j^^  jy^  Brookes  v.  Dayies. 

A  inper  in  the  A.SSUMPSIT  on  a  bill  of  exchange  against  the  acceptoar* 
i^nn^oTSn  ^^^^  *®  ^^^^  proof  on  the  part  of  the  plaintiff;  a  wit- 
in  eridence  at  a  ness  was  Called  for  the  defendant,  who  stated,  that  aftor 

reeetpi  does  not     -  ,- 

require  a  ttamp.  the  biU  was  due,  he  took  twenty  yards  of  cloth  to  the 

plaintiff's  house,  together  with  a  paper  in  this  form: — 

"  Mr.  Brookes,  ^^  j  Navies. 

<'  Twenty  yardsofdodi 14^ 

"  Overdue  biU 18L 

**  Balance  due 1/. 

Received,  J.  Davies.** 

The  cloth  and  the  paper  were  delivered  to  a  lady,  who 
took  them  both  up  stairs ;  and,  when  she  came  down,  said^ 
that  Mr.  Brookes  would  see  Mr.  Davies.     • 

Vaughanf  Serjt.  objected  to  hearing  what  the  lady  said* 
They  should  call  her  as  a  witness. 

Wilde  J  Seijt. — She  is  the  plaintiff's  wife. 

FloEughan,  Serjt. — ^That  is  not  proved. 

WUde,  Serjt. — ^We  may  prove  what  was  said  at  the  time* 

Best,  C.  J.,  thought  it  might  be  proved  as  a  fitct. 

The  witness  told  the  lady,  that,  as  the  bill  was  reoopt- 
ed,  he  must  take  it  back.     Upon  which  she  fetched  it  for    . 
him,  but  retained  the  cloth.        It  was  then  proposed  to 
read  the  paper. 

Fimghany  Serjt.,  objected,  that  it  did  not  appear  diat  it 
had  ever  come  to  the  hands  of  the  plaintiff. 

BesTj  C.  J.  was  of  opinbn,  that,  under  all  the  drooBi* 
stances,  it  ought  to  be  received. 
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Pimghant  Serjt.  then  objected,  that  it  had  no  stamp. 

fFUde,  Serjt. — i  do  not  offer  it  as  a  receipt. 

Best,  C.  J. — I  determined  once  upon  the  Oxford  Cir-^ 
cnitj  and  I  belieye  my  decision  was  never  qnestioned,  that 
a  paper  not  put  in  as  a  receipt,  does  not  require  a  stamp. 

Verdict  for  the  plaintiff. 
FisMghan,  Serjt.,  and  Richards,  for  the  plaintiff. 
fVUde,  Serjt.  for  the  defendant. 

[Attoniie8~i7eit#<m,  and  Abrami^ 
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BnooKBs 

r, 

Daviks. 


BBfORB  BB8T^  C.  J.,  AMD  BURR0U6H,  PARK,  AND 

GA8BLBE,  J8. — At  Bar. 


Tooth,  Demandant,  v.  Bagwell,  Tenant.  ^^^^^  2i</. 

IVRIT  of  right. — On  the  jurors  in  this  case  being  On  the  trial  of 
called,  it  api>earedthat  two  of  the  knights  who  had  chosen  thefour  knights 
ibe  iRRnd  assize  were  absent ;  one  in  the  coimtry,  and  the  ^^°  "**"?  *• 

o  '  "^  grand  assize, 

other  from  indisposition.  must  themselves 

attend  and  sit 
with  twelve  of 

The  Court  mtimated  an  opinion,  that  the  cause  could  iSS'Vet^rafr 
Bot  proceed  without  them.  j^^^y  ^^  f«^n» 

so  constituted, 
being  by  law 

Baanquet  and  Toddy ,  Seijts.,  for  the  demandant,  con-  [riaTandimy 
tended,  that  it  was  sufficient  if  any  sixteen  of  the  jurors  »«?««»  ©^  *« 

•    '  ^  ^  assise  are  not 

attended,  and  that  it  was  not  necessary  for  all  the  knights  sufficient. 

m  <•    1       •  rrvt  1       •  •  t»         1  ^^  •**  affida^t 

to  form  a  part  of  the  jxiry.    The  authonties  referred  to  of  particular  dr- 

cumstances, 
such  as  the  great 

JiaiitipaetaddMthof  wituoies,  tfaeCourt  will  depart  fifwn  their  general  nde,  not  to  try  a  writ 
ifgltt  in  «■  istoafale  term. 

If  It  ippnr,  on  the  day  appointed  ibr  the  trial,  that  one  of  the  four  knights  is  so  ill  that  he  not 
wkf  cuDot  then  attend,  b«t  is  not  likely  to  be  able  to  attend  on  a  fature  day,  the  Court  will  or- 
der the  dieriir  to  summon  another  knight  to  act  in  his  stead;  and  it  will  not  be  necessary  that  any 
itih  sriKtioo  ef  %  gnmd  aisiae  dioulS  be  made  by  the  knights,  in  coiisequence  of  the  alteration 
^ikkk  Idwf  place  in  their  body. 
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in  the  course  of  the  argument,  were  Booth  on  Real  Actions ; 
Tooth        Moore,  67;  gRolle's  Abridgment,  674;   Year  Book,  22 
Edw.  3,  18;  Cro.  Car.  511 ;  3 Wilson,  541. 


V. 

Bagwell. 


The  Court  thought,  that  all  the  four  knights  ought  to 
form  a  part  of  the  jury  for  the  trial  of  the  .case,  and  were 
about  to  direct  an  adjournment  for  default  of  jurors,  till  a 
day  in  Hilary  Term,  when  it  was  suggested  that  it  must 
then  be  again  adjourned  on  account  of  the  practice  of  the 
Court  never  to  try  a  writ  of  right  in  an  issuable  Term. 

JBosanquet,  Serjt.,  submitted,  that  the  rule  was  not  po- 
sitive. 

Best,  C.  J. — I  have  consulted  the  officers  of  the  Court, 
and  find  that  it  is  a  general  rule.  A  case  has  been  men- 
tioned to  me  of  the  King  v.  WatsoUy  for  high  treason, 
which  was  a  trial  at  bar  in  an  issuable  term ;  but  that  was 
done  at  the  application  of  the  Attomey'Oeneral^  who  had 
a  right  to  require  it. 

Bosanguet,  Serjt.,  then  mentioned,  that  one  of  their 
witnesses,  a  very  old  pe;rson,  had  died  during  the  progress 
of  the  cause ;  and  that  others  of  them  were  so  aged  and  in- 
firm, as  not  to  be  likely  to  survive  much  longer. 

Best,  C.  J. — Let  an  affidavit  be  made  of  those  ianctB^ 
and  wc  will  relax  from  our  general  rule. 

The  case  was  then  adjourned  to  the  quarto  die  post  in 
the  following  Hilary  Term. 


On  this  day  the  case  was  again  called  on,  and  it  appear- 
ed, both  from  the  return  of  the  sheriff,  and  the  evidence  of 
a  medical  gentleman,  that  Sir  George  Alderson,  one  of  the 
four  knights,  was  so  indisposed,  that  he  was  not  only  un- 
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able  to  attend  tfien,  but  was  not  likely,  from  the  state  of 
his  disorder,  to  be  able  to  attend  on  any  future  day. 

Upon  this,  the  counsel  for  the  demandant  applied  to  the 
Court  either  to  strike  out  all  that  had  been  done,  and  di- 
rect a  commencement  de  novo,  or  to  order  process  to  issue 
toit  the  selection  of  a  new  knight  to  fill  the  place  of  the 
cne  whose  attendance  could  not  be  obtained. 

The  counsel  for  the  tenant  objected  to  both  courses,  and 
contended  that  the  case  mbst  be  adjourned  till  the  knight 
shcnild  be  able  to  attend.  A  writ  of  right  is  a  vexatious  pro- 
ceeding, and  is  not  entitled  to  any  &your  from  the  Court.  In 
Adorns  v.  Radwajfy  1  Marsh.  60S,  L.  C.  J.  Gibbs  observesr, 
''  the  rule'  which  has  been  adopted,  on  consideration,  is, 
that  as  a  writ  of  right  generally  seeks  to  disturb  a  posses- 
sion which  has  continued  for  a  considerable  length  of  time, 
the  Court  will  not  assist  the  demandant  in  getting  over  any 
difficulties  that  may  occur  to  him.''  And  in  the  same  case 
Mr.  Justice  Heath  says,  ^'  that  a  writ  of  right  is  in  general 
a  yery  vexatious  proceeding."  The  four  knights  mast 
dioose  twelve  or  more,  and  there  can  be  no  other  mode  of 
trial  except  by  the  four  knights  themselves,  and  twelve  of 
tfiose  whom  they  summon;  at  least,  while  the  four  knights 
are  living.  As  to  the  case  in  Coke's  Entries,  it  is  very  dif- 
fisrent  from  this ;  for  there,  the  knights  had  not  made  their 
deetion.  Before  the  statute,  in  the  case  of  a  special  jury, 
a  cause  must  have  gone  off  on  account  of  illness,  pro  cfe- 
fictujuratoTum, 

Best,  C.  J. — Suppose,  before  the  statute  eleven,  of  the 
jvors  had  died. 

The  tenant's  Counsel. — There  is  a  distinction  between 
a  ease  of  death  and  one  of  temporary  incapacity  merely. 
Hie  party  in  this  case  has  no  right  to  favour,  and  ought 
not  to  have  more  ex  debito  juMtiticB  than  the  precedents 
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Tooth 

Baowbll.' 
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will  clearly  warrant.  The  passage  in  the  Year  Book^ 
^  Edward  8, 18  {a),  does  not  amount  eren  to  an  Mi€r 
dictum,  but  is  only  an  idle  discussion  upon  a  collateral 
point.  It  may  be  very  probable  that  Sir  George  AI- 
derson  may  not  be  able  to  attend  at  a  future  day ;  hotp 
notwithstanding,  the  Court  should  wait  and  see* 


Gaseleb,  J. — And  how  many  of  the  otines  fifteea  muf^ 
die  in  the  mean  time  t 

The  tenant's  CounseL — The  law  never  lee^vea  cnr  o/e- 
knowledges  the  excuse  of  temporary  incapacity.  Thst  m 
party  is  too  iU  to  be  likely  to  be  able  to^  attend  it  loe  «»- 
certain:  it  may  be  a  ground  of  entering  a  eoatinuBnce^  litit 
nothing  more*  In  the  absence  oS  precedents,  and  corai* 
dering  the  vexatious  nature  of  the  proceeding  itself  it  ia  to 
be  hoped  that  the  Court  wUl  not  think  it  right  to  interfeM* 


Best,  C.  J. — It  is  said,  that  a  writ  of  right  is  a  vexatioM 
proceeding ;  perhaps  that  is  rather  too  strong  anobservaliona 
Undoubtedly,,  the  Court  will  give  no  assistance ;  but  naagp 
cases  may  occiur  in  which  it  would  be  s^mst  all  justice  tp^ 
prevent  a  party  from  recovering  after  20  yeanu  I  ho§m 
that  it  will  not  be  long  before  the  attention  of  PaiUamflift 
is  called  to  the  subject,  and  that  less  than  60  yeara  wSk  be 
fixed;  and  that  suitors  will  not  be  obliged  to  have  recowne 
to  a  proceeding  so  seldom  occurring,  and  consequenilj  i« 
little  understood.  It  has  been  said,  that,  in  a  writ  oi  righib 
a  party  ought  not  to  receive  indulgence ;  but  that  has  been 
in  those  cases  where  the  party's  own  laches  has  made  his 
application  necessary.  ^'  Actus  Dei  neminifacit  mfurwm^ 
is  one  of  the  maxims  of  the  law;  and  the  principle  of  not 


(a)  The  passage  alluded  to  is 
the  following :  **  Mais  autres  diss. 
"  q.  si  al.  Venire  fin,  retorne  solt 
"  qu^ia  est  mart  Hmbed9  tmrp^m 
"  issera,  &c  et  aus  Venire,  &c 


''  de  fiaire  Tenir  un  autre  chera- 
*^  lier.  Qnare  proces;  et  M  tieM 
"  et  sok  challeage  fl  sera  tiis  ia 
''eoaru" 
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giMUiug  indulgence  cmght  not  to  be  applied  to  cases  of 

difficulty  oecnrring  by  the  act  of  God*     We  are  asked  to 

adopt  one  of  two  courses.     Ist.  We  are  asked  to  expunge 

all  that  has  taken  place,  and  let  the  parties  begin  again. 

To  this  we  object,  because  a  writ  of  error  could  not  be 

hran^t,  as  the  proceeding  would  not  appear  on  the  re- 

covdL    indfy^  We  are  caHed  upon  to  direct  the  sheriff  to 

nanmcm  another  knight  to  fill  up  the  racancy  occasioned 

by  tiie  laafaility  of  Sur  O.  Alderson  to  attend.    This  plan 

I  wiD  allow  to  be  adopted,  and  will  trust  that  all  courts  wiU 

eonaider  that  that  which  is  good  sense  is  also  good  law. 

We  have  only  to  cure  a  defect ;  and,  on  the  principles  of 

wnnwi  sense,  the  best  way  in  which  we  can  do  that  is  by  di- 

iieeliag  the  sheriff  to  summon  another  knight*  Avenmmust 

iaane,  and  a  distringas  is  to  be  added.    When  the  knight 

If  tbflve  will  be  no  occasion  to  choose  another  grand 

It.is  said,  that  the  opinion  of  the  judges  in  the  case 

m  SSd  Edward  3rd.  is  a  mere  obiter  dictum.   It  is  true,  that  it 

is  ao,  and  if  we  had  the  benefit  of  decided  cases  and  per- 

flcperience,  as  we  have  upon  subjects  which  are  often 

us,  we  should  pay  perhaps  but  little  attention  to 

opinion.     But  we  ought  to  consider  that  it  is  an 

dictum,  delivered  when  the  subject  was  of  more 

fteqpent  occuf  rence,  and  not  met  by  any  counter  authority. 

Unless  we  are  to  say  that,  although  the  legislature  has  left 

the  writ  of  right  standing,  we  are  not  to  facilitate  its  exe- 

we  must  grant  the  application  in  the  second  al- 

My  brother  fFilde  has  said,  that  the  evidence 

of  iDness  in  this  case  is  too  uncertain ;  but  medical  evi- 

dsnee  is  every  day  acted  upon  in  discharging  jurors,  and 

potting  off  trials.     It  is  true,  that  the  case  in  Edward  Srd 

is  a  case  of  death,  and  therefore  is  a  little  different  from 

^;  but  the  law  would  ill  deserve  the  name  of  a  science, 

if  we  were  bound  to  find  a  precedent  for  every  case  that 

eecuis.    That  which  is  done  in  a  case  of  death,  ought  to 

he  done  under  circumstances  which  are  equivalent  to 
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death,  as  far  as  the  progress  of  the  cause  is  concenied« 
viz.  present  and  most  probably  permanent  incapacity. 

Park>  J. — The  first  proposition  would  be  an  inconre- 
nient  one.  Though  this  case  in  specie  is  not  found  in 
the  books,  yet  the  principles  upon  which  it  is  to  be  decided 
are  there  clearly  laid  down.  Adams  v.  Radioay  has  not 
the  least  bearing  upon  this  case.  I  agree  with  what  my 
Lord  C  J.  GiBBS  says  there,  and  with  what  my  Lord 
C.  J.  now  has  said  in  this  case,  as  to  the  question  of  favour, 
when  the  party  has  been  guilty  of  laches. 

BuRROUGH,  J. — We  know  nothing  of  the  length  of 
standing  of  this  case;  it  may  be  59  years,  or  it  may  be 
only  21.  The  knight  who  is  unable  to  come  here,  is, 
as  it  were,  dead  in  law,  because  he  cannot  attend  his  duty ; 
and  the  case  must  be  adjourned  till  some  day  in  the  next 
term. 


Best,  C.J. — Let  a  day  be  given  from  Easter-day  in 
three  weeks. 

The  case  was  then  adjourned  accordingly. 

Bosanquet  and  Tadtfyy  Serjts.  for  the  demandant. 
Vaughan  and  fFilde,  Serjts.  for  the  tenant. 
[Attomiet) — Hallett  ^  H.,9ixdLan£,^ 
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1825. 

Sittings  at  Westmnrter,  offer  Michaelmas  Tetm, 

1825. 


Child  p.  Grace*  ^^'  ^^th. 

Assault.     Piea« — Not  GKuIty,  and  son  assault  cfe-    in  an  action  of 
Mtjie.    The  plaintiff  having  proved  an  assault,  was  said  by  the 

magistrate  to 
the  plain  tiff  at  a 

TadAf,  Sent,  for  the  defendant,  opened,  that  he  should  Pf«^o*w  invc«. 

7  •*  .  .  rigationofthe 

ofo  evidence  of  what  was  said  by  the  magistrate  before  circunvtances 
lAm  the  matter  had  been  investigated,  in  the  presence  of  not  be  recei^ 
Mi  plaintiff  and  defendant.  ^.t?-"  (^^ 

'part  of  the  de- 
,  ,  fendant,  unless 

fnuSf  Seijt.,  objected  that  what  the  magistrate   said  it  drew  any 
could  flot  be  evidence.  reply  fiSm'lh'^ 

plaintiff. 

fodti/,  Serjt. — What  is  said  in  the  presence  of  the 
flttntiff  is  strictly  evidence. 

But,  C«  J. — If  such  evidence  is  allowed,  we  shall  have 
caies  tried  at  the  police  offices,  before  they  come  here. 
Wbat  was  said  by  t^e  defendant  to  the  plaintiff  may  be 
evidence,  but  not  what  was  said  by  a  third  person.  Or  if 
^  which  was  said  drew  any  answer  from  the  plaintiff, 
^that  makes  it  evidence,  otherwise  it  is  not.  I  re* 
■mber  GiBBS,  C.  J.,  adopting  the  same  distinction  when 
Ik  occupied  this  seat. 

IU(fy,.Seijt* — The  not  making  an  miswer  may,  under 
'^  circumstances,  be  quite  as  strong  as  the  making  one. 

Ban*,  C.  J. — Really  it  is  most  dangerous  evidence.  A 
■m&iay  say,  this  is  impertinent  in  you,  and  I  will  not  an- 
■■^^  your  question.  You  are  driving  at  the  opinion  of  the 
■■ptratc,  whereas  it  is  for  the  jury  to  form  their  opinion. 

▼OL.  II.  O 
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V. 

Grace. 
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I  never  will  receive  such  evidence,  unless,  as  my  Lord  Ken- 
yon  used  to  say,  the  twelve  Judges  in  the  House  of  Lords 
tell  me  that  I  must. 

Verdict  for  the  plaint^. 

fFilde,  Serjt.  and  Abraham^  for  the  plaintiff. 

Taddy,  Serjt.  for  the  defendant. 

[Attomies — Mayhew,  and  GriffinJ] 


Sittings  in  London,  after  Michaelmas  Term,  1825. 


Nov.  30/A. 

In  an  action  on 
a  joint  contract 
against  two  de- 
fendants, an 
arrangement 
proposed  by  one 
defendant  that 
each  should  pay 
a  moiety  of  the 
damages,  can- 
not be  made, 
unless  the  other 
defendant  con- 
sents, cither  in 
person  or  by 
counsel,  al- 
though it  is  a 
relief  of  such 
defendant,  who 
might  otherwise 
have  execution 
taken  out 
against  him  for 
the  whole. 


Dickinson  and  Another  v.  Goom  and  Barnes. 

Action  for  not  accepting  a  quantity  of  gum.     The  de- 
fendant Goom  made  no  defence. 

Faughan,  Serjt.,  when  the  joint  contract  of  the  two 
defendants  had  been  proved,  proposed  that  an  arrangement 
should  be  made,  by  which  Barnes  should  pay  one  half, 
leaving  the  other  half  to  be  paid  by  Goom. 

Best,  C.  J. — I  cannot  allow  of  this  arrangement.  Goom 
is  not  here  to  consent.     I  must  send  the  case  to  the  jury. 

Fdughan,  Serjt. — It  is  in  relief  of  Goom. 

Best,  C.  J. — I  cannot  help  that  He  must  consent,  or 
the  case  must  go  on. 

Goom  himself  not  being  present,  his  attorney  instructed 
counsel  on  his  behalf,  who  consented  to  the  arrangement, 
and  the  verdict  was  taken  against  both  defendants  for  the 
whole;   the  parties  entering  into  a  rule  that  execution 
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diould  be  taken  out  against  each  defendant  for  one  moiety        1825.  . 

^'^y*  DiLKINSON 

jIdamSf  Serjt.  and  Moody,  for  the  plaintiff.  Goom. 

Faughan,  Serjt.  for  the  defendant  Barnes. 
Payne^  for  the  defendant  Groom. 

[Attornies— >^//M(ott  jr  H,y  and  Caritr  A*  i4.] 


Taylor  t?.  Forster.  JViw.  30/a. 

Assumpsit  for  goods  sold.     The  dispute  in  the  cause  The  mie  re- 
was,  whether  or  not  an  actual  sale  had  taken  place.  le^d  wmmulii- 
The  clerk  to  the  plaintiff's  attorney  proved,  that  when  I'o  an^l^mej^ 
lie  served  the  writ  on  the  defendant  upon  his  own  premises,  *^*®'^  acting  on 

_         ,    ^     ,               .     .                                   .1             .,           ,  behalf  of  hij 

the  defendant  pomtmg  to  some  articles  said,  '^  there  are  master,  as  well 

-!_             J    »  as  to  the  attor- 

the  goods.  ney  himself. 

Upon  this,  the  defendant's  counsel  asked  him,  whether 
he  did  not  know  from  the  plaintiff  that  the  defendant  had 
letomed  the  goods,  and  that  the  plaintiff  had  afterwards 
tent  them  bach* 

The  plaintiff's  counsel  objected.      It  is  a  privileged 
eonaniunication. 


Best,  C.  J. — Does  that  extend  to  an  attorney's  clerks? 

Fbughan,  Serjt. — I  apprehend  it  does  to  the  whole  of 
his  clerks.  Attomies  must  employ  clerks — they  cannot 
tnnsact  all  their  business  in  person. 

Best,  C.  J. — I  think  it  is  so. 

The  question  was  not  allowed  to  be  put. 

The  plaintiff  was  afterwards  nonsuited. 
o2 
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Faughan,  Serjt.  and  F.  Pollock^  for  the 

Justice^  for  tlie  defendant. 

[Attornies — Coutins  jr  H.,  and  Fiiher  jr  <9.] 


In  the  case  of  Dm  Bwni  ▼.  Xt- 
vttte,  Peake,  N.  P.  G.  78,  cited  in 
If lifOH  ▼.  RattaU,  4  T.  R.  756,  it 
was  held,  that  the  person  who  in- 
terpreted between  the  attorney 
and  client,  was  in  the  same  situa- 


tion as  the  attorney  in  this  req^eet  i 
and  in  Parkim  t.  H^whihmmp 
2  Stark.  239,  the  same  was  held 
as  to  commnnications  between 
the  defendant  and  the  agent  of 
the  defendant's  attorney. 


Nov.  SOth. 

A  witness  has 
no  right  to  re- 
fresh his  memo- 
ry with  a  copy 
of  a  paper  made 
by  himself  six 
months  after 
he  wrote  the 
original,  al- 
though the  orig- 
inal is  proved  to 
be  so  covered 
with  figures 
that  it  ia  unin- 
telligible; 
the  original 
paper  having 
been  written 
near  the  time 
of  the  transac- 
tion. 


Jones  v.  Stroud  and  Wife. 

Slander. — The  witness  who  proved  the  words,  xeftd 
them  from  a  paper  which  he  aclmowledged  was  a  copy  of 
an  original  memorandum ;  he  said,  that  he  made  the  memo- 
randum very  near  the  time  when  the  words  were  spoken^ 
and  the  copy  about  six  months  after.  The  original  paper 
could  not  be  found.  The  witness  said,  that  he  had  given  it 
to  the  plaintiff's  attorney.  The  attorney  admitted,  that  ' 
he  had  seen  it;  but  stated,  that  he  had  returned  it  ahnoat 
immediately  to  the  witness.  And  he  added,  that  it 
unintelligible,  being  almost  covered  with  figures. 


The  defendant's  counsel  objected  to  the  witness's 
freshing  his  memory  from  the  copy. 


Adams,  Serjt.,  for  the  plaintiff. — I  submit,  that  the  wit- 
ness has  a  right  to  refresh  his  memory  with  the  copy,  aa 
it  appears  in  evidence  that  the  original  paper  is  mutilated. 

Best,  C.  J. — I  am  quite  clear,  that  he  has  no  such  right. 
He  can  only  look  at  the  original  memorandum  made  near 
the  time. 


rching 
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ness  discovered  the  original  paper.  From  the  copy,  and 
also  from  his  own  memory  when  forced  to  put  up  the  copy, 
he  had  proved  the  words  as  all  addressed  to  the  plain- 
tiflT;  but  when  he  came  to  look  at  the  original  paper,  he 
acknowledged  that  part  of  them  were  spoken  of  him.  This 
created  a  variance;  the  words  in  the  declaration  having  all 
been  laid  as  spoken  to  him. 

Bb8T,  C.  J.  observed. — I  remember  a  case  tried  before 
WB»  in  which  a  witness  proved,  from  memory,  an  uncon- 
Akmal  promise  of  marriage.     I  perceived  him  searching 
his  pockets  for  a  paper,  which,  when  found,  I  asked  to  look 
at.     I  saw  from  it,  that  the  promise  was  qualified  by  a 
oonditkmy  and  corresponded  with  the  terms  of  the  declara- 
tion.   He  said,  the  paper  had  been  made  that  morning* 
The  flzvt  tlung  I  did  was,  to  call  the  plaintiff,  and  the  next 
to  commit  the  witness.     A  man's  life  and  property  would 
be  in  a  wretched  situation,  if  evidence  of  the  description 
attempted  to  be  introduced  to-day  were  to  be  allowed. 
The  importance  of  seeing  the  original  paper  in  this  case  is 
dnzly  shewn;  for,  without  it,  the  witness  proved  that  all 
die  words  were  addressed  to  the  plaintiff;  and  from  the  pa- 
per it  appeared,  that  great  part  of  them  were  spoken  of 
bim,  and  addressed  to  others.   On  this  variance,  the  plain* 
tf  must  be  called. 

Nonsuit. 

AdamSf  Serjt.  for  the  plaintiff. 
V^aughan,  Serjt.  and  Abraham,  for  the  defendant. 
[Attomies— CTny,  and  Smtdom*"] 
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1825. 

Adjourned  Sittings  at  Westminster,  frfter  Mi' 

chaelmas  Term,  1825. 


!>«?•  !«'•  Drew  v.  Durnborougu. 

The  fact  of  a  JLsSUE  froDi  the  Vice-Chancellor.  In  the  course  of  the 
t^'ienrtoa  cause,  it  appeared  that  a  letter,  bearing  on  the  matter  in 
'^^^'Tbe&r^icr  ^P^^»  ^^  hten  sent  to  a  Mrs.  Chamberlane,  (whose  ex- 
death,  ii  not  ecutrix  the  defendant  was),  some  years  before  her  deatha 
A  presumptkm     which  took  place  in  18^. 

that  such  letter 

dyofhereze-         Fdughon,  Serjt.  for  the  plaintiff,  submitted^  that 
eutrix  three  or    having  traced  the  letter  into  the  hands  of  the  testatrix^ 

four  yean  after,  o  ^  — 

aa  the  teiutrix    ^as  Sufficient  to  raise  the  presiunption  that  it  was  in  thM 

might  have  de-  •  /.^i. 

ttroyed  it  in  her    pOSSCSSlon  01  the  CXeCUtriX. 

Uletiine. 

Best,  C.  J. — I  am  inclined  to  think  that  it  is  not  suffi- 
cient.     Have  you  any  case  upon  the  point?  I  never  knew 
the  doctrine  carried  so  far  before.    The  letter  might  have 
been  destroyed  before  the  death  of  the  testatrix. 

Fdyghan,  Serjt.  for  the  plaintiff. 
Taddy,  Serjt.  and  Andrews^  for  the  defendant. 
[Attornies — Chugh,  and  Drew  if  Soni.'\  ■ 


I>^c  Ui.  POPLETT  V.  StOCKDALE. 

A  printer  cannot  1  HE  declaration  Stated  that,  in  consideration  that  the 
i^bHsher*"*^  plaintiff  would  print  for  the  defendant  a  book  called  '*  The 
for  prindng  a     Mcmoirs  of  Harrietto  Wilson,"  the  defendant  undertook 

work  which  ' 

contains  the  life 

of  a  prostitute,  and  the  history  of  her  amours  with  Tarious  persons;  and  it  is  no  answer  thmt  Um 

parties  are  in  port  delicto. 

Whether  a  witness,  called  on  behalf  of  a  plaintiff  to  prove  an  agreement,  who  admits  on  hii 
cross-examination  that  the  signature  to  the  agreement  is  his  and  not  the  plaintiff's,  can  be  aakcd 
whether  he  signed  it  on  behalf  of  the  plaintiff  and  as  his  agent — Qtune. 
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to  pay  a  certain  price  weekly,  and  the  balance,  on  ceasing        }^J^^ 
to  employ  him,  by  an  acceptance  at  three  months.     That      Poplett 
the  plaintiff  printed  a  part -of  the  work,  and  on  the  16th    s^qckdale. 
April  the  defendant  ceased  to  employ  him ;  but  neglected  to  '    " 
give  an  acceptance  for  the  balance,  notwithstanding  a  bill 
Iiad  been  drawn  for  the  amount.     Plea — The  general  issue. 
There  was  a  written  agreement,  containing  the  terms 
mentioned  in  the  declaration.     There  were  two  parts  of 
it,  one  signed  by  the  defendant,  and  the  other  signed 
"  J.  J.  Poplett."     The  plaintiff's  son,  who  was  called  as 
a  witness  for  the  plaintiff,  admitted,  on  his  cross-examina- 
tion, that  the  signature  was  his  writing,  and  not  his  fa- 
ther's.   In  his  re-examination  he  was  asked  on  whose  be- 
half he  acted  in  the  transaction  with  the  defendant. 

WUde,  Serjt.,  objected. — There  is  now  a  perfect  con- 
tTKt  before  us,  and  we  must  look  at  the  face  of  it  to  see  by 
whom  it  was  made. 

Best,  C  J.  —  Such  questions  arc  asked  constantly  in 
the  city,  in  the  cases  of  contracts  signed  by  brokers. 

IFUde,  Serjt. — In  those  cases  the  circumstance  of  its 
being  a  broker  who  makes  the  contract,  makes  a  differ- 
ence, because  a  broker  cannot  act  as  a  principal.  If  this 
course  of  proceeding  is  allowed,  a  party  is  turned  into  a 
witness  who  ought  to  be  made  a  plaintiff. 

Best,  C.  J. —  My  brother  Wilde's  observations  are  en- 
titled to  great  weight.  The  question  comes  very  near  the 
city  cases,  and  is  of  considerable  importance.  I  will  there- 
fore reserve  the  point  (o). 

Evidence  was  given  of  the  printing  being  done,  and  of 
the  defendant's  refusal  to  accept  the  bill. 

(«)  In  consequence  of  the  re-      on  tlii.^  sulycct  became  uimecc»* 
5«lt  of  the  trial,  any  motion  up-      sary. 
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Wilde,  Serjt. — A  court  of  justice  was  never  engaged  in 
PoPLBTT      ^  more  unseemly  object  than  in  enforcing  a  demand  on  m> 

«      ^*  count  of  one  of  the  most  scandalous  and  indecent  woAm 

Stockdalb.  .        ,  .         1 

that  ever  issued  from  the  press. 

Best^  C  J.  —  I  know  nothing  of  this  work ;  but  you 
have  stated  enough  to  make  me  say^  that  I  am  bound  to 
inquire  into  the  nature  of  it,  and  see  whether  it  is  a  thing 
that  can  properly  be  charged  for. 

Several  of  the  numbers  were  handed  up  to  his  Lordship, 
which  had  advertisements  printed  on  the  outside  covers, 
of  the  folowing  description :  —  "  The  marriage  ceremonies 
and  intercourse  of  the  sexes  in  all  ages."  *'  Exhibits  in 
parts  4,  5,  and  6,  the  King,  the  Duchess  of  York,  Prince 
Esterhazy,  the  Duke  of  Argyle,*'  &c. 

His  Lordship,  upon  this,  remarked  to  Serjt.  Faughan — 
From  what  I  have  seen  of  this  work,  does  it  not  contain 
the  life  of  a  prostitute,  and  the  history  of  her  amours  with 
various  persons  ? 

Faughan,  Serjt. — It  would  be  affectation  to  deny  that 
such  is  the  i^ture  of  the  work. 

Best,  C.  J. — Then  I  have  no  hesitation  in  saying,  that 
no  one  who  assists  in  putting  forth  this  work  to  the  public 
is  entitled  to  recover  in  any  Court  of  Justice.  He  who 
lends  himself  to  that  which  is  contrary  to  the  laws  of  the 
country,  cannot  complain  of  not  being  paid  for  lending 
himself  to  that  criminal  pilrpose.  Every  servant,  to  the 
lowest  engaged  in  such  a  transaction,  is  prevented  from 
receiving  compensation.  There  is  a  double  object  in  this 
infamous  publication.  Ist.  The  enticing  of  youth ;  and 
Hdly,  The  extorting  money.  I  am  only  sorry  that  I  have 
no  power  to  punish  the  parties  concerned.  All  I  can  say 
is,  that  I  will  not  consent  that  either  of  them  shall  recover 
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thing  in  a  British  Court  of  Law.    I  have  only  further        1825. 
U^    observe^  that  I  will  call  the  plaintLS.  Poflitt 


WougAan,  Serjt. — Does  your  Lordship  think  that  this 
obj^cction  lies  in  the  mouth  of  Mr.  Stoekdale — that  late  re- 
peoCBtant  sinner  ? 

Sebt,  C.  J. — Yes;  in  the  mouth  of  any  body.    Lord 

K^S^^ON,  who  was  in  the  habit  of  expressing  himself 

iftxoDgly,  s^idj  that  he  would  never  take  an  account  be- 

tvreen  two  men,  whose  business  was  transacted    upon 

Hounslow  Heath ;  and  I  am  of  opinion,  that  this  is  a  very 

nmilar  transaction. 

Nonsuit. 

'     Fwgkan,  Serjt.,  and  ChUiy,  for  the  plaintiff. 

inU$,  Serjt.,  for  the  defendant. 

[Attomies— If  e55,  and  NeeU."] 


htheciie  of  Law  v.  Hodtom, 

li&300^  it  was  hdd.that  the 

llmtiff  could  not  recover  the 

foce  of  a  quantity  of  bricks  sold 

IjMm  to  the  defendaat,  became 

(lejwere  at  less  dimenuons  than 

■e  nqmred  by  the  Stat  17  Geo.  d, 

c^    Audit  was  decided  in  the 

ease  of  Qinarimf  v.  Richardson, 

i  Ap.  N.  P.  C.  13,  thata  plaintiff 

eSM  not  recover  for  lodfj^gs. 


knowingly  let  to  the  defendant 
for  the  purposes  of  her  prostitu- 
tion. And  in  Hofoard  v.  Hodgu, 
1  Selw.  L.  N.  P.  68,  that  the  keeper 
of  a  house  of  ill  fieune  could  not 
recover  against  a  woman  of  the 
town,  for  board  and  lodging  fur- 
nished to  her.  See  also  the  case  of 
Stoekdale  v.  Onwhyn,anie,  p.  163. 
and  the  notes  to  that  case. 


V. 

Stockdalc. 


XiLK  r.  Parsons.  Bee.  s/a. 

SSliANDER.    The  declaration  stated^  that  the  plaintiff    in  an  action  for 
.  carried  on  the  trade  of  a  baker,  and  that  the  defendant  woJds  SJiging 
spoke  of  him  words  imputincc  that  he  had  been  fined  a  baker  with 

*  I-         o  uang  adulter- 

ated flour,  if  tlic 
declaration  aHege  as  ipeda]  damage  that  leveral  persons  (naming  them)  discontinued  to  take  hi* 
fcrcad.  The  person  of  whom  they  used  to  buy  it  cannot  be  asked  what  reason  they  gave  for  ceas- 
ing to  tako  it  any  longer;  but  the  persons  themselves  must  be  railed  to  prove  their  motives. 
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1 825.  400/.  for  using  Plaster  of  Paris  in  his  bread ;  and  proceede 
to  state,  as  special  damage,  that  several  persons  nam» 
discontinued  buying  his  bread. 

The  words  were  proved,  and  to  make  out  the  speci 
damage;  a  person  was  called,  who  kept  a  shop  at  whic 
the  plaintiff's  bread  was  sold ;  and  having  proved  thi 
certain  persons  whom  he  was  in  the  habit  of  serving  wit 
the  plaintiff's  bread,  refused  to  purchase  it  any  longer — 

The  plaintiff's  counsel  wished  to  ask  him  whether  the 
assigned  any  and  what  reason  for  such  refusal. 

Best,  C.J. — That  question  cannot  be  asked.  Vc 
might  call  these  customers,  who  are  named  in  the  dedar 
tion,  and  might  ask  them  on  their  oaths,  what  was  tl 
reason  of  their  not  continuing  to  buy  the  plaintiff's  breac 
but  I  am  clearly  of  opinion,  that  what  they  said  to  tl 
salesman  is  not  evidence. 

Verdict  for  the  plaintiff. — Damages,  fBOL 

Vaughan  and  Taddjft  Serjts.,  and  Campbelt,  for  tl 
plaintiff. 

fFilde^  Serjt.,  for  the  defendant. 

[Attomies — Caslon,  and  FielderJ] 
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jA^ffoumed  Sittings  in  London,  ttfter  Michaelmas 

Term,  1825. 


Enderby  and  Another  v.  Corder.  -Dw.  lOth. 

Assumpsit  on  two  promissory  notes,  dated  6th  June,  An  agreement 
18SI&,  at  four  months,  expressed  to  have  been  given  "  on  JlJhi^the  fimdi 
account  of  John  Thompson's  estate.     Plea— The  general  o^»  bankrupt's 

^  ^   '  estate  were  a»- 

USUe.  signed  to  a  cer- 

T.  -     ,_  ^       ^  1    -m/r         I  r>/%r>  •     •        tainperson,  who 

it  appeared,  that,  on  the  4th  May,  1822,  a  commission  was  to  secure 
of  bankrupt  was  issued  out  against  John  Thompson ;  and  tod^/the^r"^^ 
on  die  7th  of  that  month,  a  written  agreement  was  entered  ditors;  in  conse- 

•t  1  11T  n  f  11V  quence  of  which 

mloo^ween  the  defendant  and  the  creditors  of  Ihomp-  the  proceedings 
aom;  by  which  the  defendant  and  one  Cleasby  were  ap-  ^^on  ^?ch 
pointed  trustees  of  Thompson's  estate,  and  the  funds  were  had  issued  were* 

*^  '  to  be  stayed. 

to  be  vested  in  them;  the  defendant  was  to  give  his  pro-  The  agreement 

missory  notes  for  the  amount  of  55.  in  the  pound,  and  the  clause,  making 

commission  was  not  to  proceed.  STy""^"- 

There  was  a  clause  in  the  agreement,  that  in  case  any  ditor,  whose 

^  -t  ,  t*  debt  was  above 

Of  the  creditors  having  debts  above  10/.,  should  refuse  to  lo/.,  should  re- 
come  in  within  fourteen  days  from  its  date,  the  agreement  A^'deed^w^  S^ 
ihould  be  void.     This  agreement  was  signed  by  the  plain-  terwards  pre- 

^^g^  ^  o  .f  »  pared,  in  which 

nm  and  the  rest  of  the  creditors,  ivith  the  exception  of  a  however  a  simi- 
pctton  named  Garforth,  a  creditor  to  the  amount  of  150/.  not  inserted." 
Adeedwas  afterwards  prepared,  which  embodied  the  terms  ^f^ed^rei«we 
rfthe  agreement,  with  the  exception  of  the  clause  respect-  b«t  recited  the 

*i_W»nii-i  •  1  circumstances 

iDg  the  effect  of  all  the  creditors  not  coimng  into  the  ar-  as  a  conddera- 
ttngement.     It  also  contained  a  release,  but  set  out  the  pr^omul^l^'  ^^^ 
oicumstances  as  a  consideration.     This  deed  was  signed  "°^»  fi^^">» »» 

ktf  f1«       1   •      •/!»  •  pursuance  of  the 

oy  the  plaintiffs,  and  several  others  of  the  creditors.  agreement,  to  a 

Garforth  proved,  that  he  refused  to  come  into  the  ar-  executcd^the 

,  deed,  could  not 

J^ww  npoa  by  him,  it  appearing  that  the  commission  went  on,  and  the  funds  were  ^thdrawti 
««n  the  hands  of  the  maker  of  the  notes,  in  consequence  of  the  refusal  of  one  of  the  creditors  t© 
ezeaite  the  deed,  and  enter  into  the  arrangement. 
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rangement,  and  that  the  agreement  was  tendered  to  him 
for  signature^  but  not  the  deed. 

When  Garforth's  refusal  to  accept  the  composition  was 
known^  the  defendant  gave  notice  to  the  attorney  who 
was  getting  the  deed  executed,  not  to  proceed  any  further; 
but  this  was  after  the  plaintiffs  had  executed  it ,  and  these 
notes  had  been  delivered  to  them.  The  commission  of 
bankrupt  was  afterwards  prosecuted ;  and,  in  consequence, 
the  defendant  pdd  over  the  funds  he  had  received  to  the 
messenger  under  the  commission,  which  were  afterwards 
paid  over  to  the  solicitor  of  the  assignees. 


I\id(fy  and  fFilde,  Serjts.  for  the  defendant,  contended, 
that,  upon  this  state  of  facts  the  plaintiff  was  not  ehtided 
to  recover.  The  agreement,  and  the  terms  of  the  n^tes, 
shew  that  the  consideration  has  failed.  If  the  notes  lUld 
got  into  the  hands  of  a  third  person  on  a  hond^fide  consider- 
ation, we  should  have  no  defence;  but  now,  as  against  the 
plaintiff,  we  have  a  very  good  one.  It  isimpossibIe[to  collect 
all  the  creditors  together.  It  has  been  solemnly  decided, 
that  if  a  fine  be  levied,  and  a  recovery  is  suffered  half  a  year 
after,  or  more,  it  is  to  be  considered  as  all  one  transaction. 
How  much  more  should  it  be  so  in  the  present  case,  as  Bp- 
plied  to  the  agreement  and  the  deed  ?  The  commission  han 
actually  gone  on,  and  the  funds  have  been  withdrawn  from 
the  defendant's  hands;  and  if  the  plaintiff  recovers  now, 
he  will  have  the  money  in  two  ways.  The  deed  is  not  made 
void,  because  it  is  not  to  be  executed  by  the  creditors,  ex- 
cept they  all  agree.  The  parties  went  on  executing  the 
deed,  on  the  supposition  that  the  whole  of  the  creditors 
would  execute  the  agreement.  The  deed  was  not  to  come 
into  operation,  until  the  clause  in  the  agreement  should 
be  performed., 


•  VmighaUy  Scijt.  contra^ — This  can  be  no  legal  bar. 
We  are  here  to  look  only  at  the  deed ;  unless  we  can  reco- 
ver now,  we  have  no  remedy  at  all."   The  deed  is  a  perfect 
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rdeaae  of  all  claim  on  the  part  of  tlte  plaintiffs.    If  it  is 

Maidp  that  they  are  remitted  to  their  original  claim.;  to 

that  I  answer  J  that  if  they  were  to  bring  an  action,  the  deed 

nyght  be  pleaded  as  a  release.    The  consideration  has 

not  fiuled — ^it  was  that  they  should  release  the  estate — 

they  have  done  so,  and  the  debt  is  extinguished.    The 

itgreement,  in  point  of  law,  is  merged  in  the  deed  as  tlie 

nore  solemn  instrument.    They  should  have  had  a  similar 

diuse  in  the  deed  to  that  in  the  agreement,  and  the  deed 

ahould  baye  been  tendered  to  Garforth.     The  case  of 

Holmes  y.  Lavet  3  B.  &  C.  ZiS,  decides,  that  they  should 

Aew  that  both  the  agreement  and  the  deed  were  tendered 

ibr  execution.     If  the  deed  is  to  be  binding  upon  the  plain- 

tiffi  surely  it  ought  to  be  binding  upon  the  defendant  also. 

The  deed  witnesses,  that  in  consideration  of  the  assign- 

vm\  mide  to  the  defendant,  and  the'  promissory  notes 

given  bjr  him,  &c.  the  creditors,  parties  thereto,  do  seve- 

nOj  and  respectively  remise,  release,  and  for  ever  quit 

daim  to  the  bankrupt.     Now,  this  is  not  prospective. 


Endsbby 

COBDBR. 


Best,  C.  J.  in  his  siunming  up,  said,  it  appears,  that 
these  creditors  by  the  deed  released  the  bankrupt ;  but 
tbe  question  will  be,  whether  that  release  is  not  con- 
tidled  by  the  other  parts  of  the  deed.  One  question  will 
be,  whether  the  execution  of  the  deed  was  improperly 
stopped  by  the  defendant;  for  if  he  changed  his  mind,  and 
did  not  use  due  diligence  to  get  the  creditors  to  execute, 
it  win  be  his  own  fault,  and  he  cannot  set  it  up  now  as  a  de- 
fence. I  agree  with  the  case  decided  in  the  Court  of 
King's  Bench ;  but  all  that  is  there  laid  down  is,  that  it  is 
Dot  enough  to  produce  a  deed,  and  say,  we  do  not  find  the 
signature  of  the  creditor ;  but  you  must  go  further  and 
•hew,  that  he  actually  refused  to  execute  it.  If  you  think 
that  no  means  which  the  defendant  could  have  used  would 
have  induced  Mr.  Garforth  to  relinquish  his  refusal,  then 
I  am  of  opinion,  that  the  defendant  is  entitled  to  a  verdict. 
I  am  not  aware  of  any  case  decided  on  this  precise  ques- 
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tioti.  If  the  defendant  has  acted  bondjidef  he  has  a  good 
defence  in  point  of  morality ;  for  the  property  has  been 
taken  from  him  on  an  event  contemplated  by  all  parties. 
No  doubt  the  agreement  is  merged  in  the  deed.  My  pre- 
sent opinion  is^  that,  looking  at  the  whole  of  the  deed^  the 
other  parts  of  it  control  the  release.  I  am  also  of  opinion, 
that  the  deed  and  the  giving  of  the  notes  must  be  taken 
to  be  one  transaction.  The  understanding  of  the  parties 
must  have  been^  that  the  notes  were  not  to  be  acted  upon, 
unless  the  defendant  retained  possession  of  the  funds. 
No  man  alive  contemplated  that  the  defendant  was  to  pay 
out  of  his  own  pocket. 


The  jury,  however,  foimd  for  the  plaintiffs,  say- 
ing, that  they  thought  the  defendant  had  not 
used  due  diligence  in  endeavouring  to  get  Mr. 
Garforth  to  execute  the  deed. 


In  the  ensuing  Hilary  Term,  Toefdfy,  Seijt.  obtained  a 
rule  nisi  for  a  new  trial ;  which,  after  argument,  the  Court 
made  absolute,  considering  that  the  Lord  Chief  Justice 
was  correct  in  his  opinion  at  the  trial,  and  that  the  verdict 
foimd  for  the  plaintiffs  was  not  satisfactory,  under  all  the 
circumstances. 

Faughany  Serjt.  and  Michards,  for  the  plaintiffs. 

Taddy  and  Wilde,  Serjts.  for  the  defendant. 
[Attomiea — BaxendaU  T.  j*  !7.,  and  B.  Lewis."] 


See  the  case  of  Johnson  v.  Baker,  4  B.  &  A.  440. 
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ISftS. 

Johnson  r.  Baker.  Dee.  izth. 

Assumpsit  for  goods  soia.    The  defendant  was  the    a  demand  hr 
«iecutor  of  a  Mr.  Whitehead,  and  the  demand  was  for  nw^raing jur- 

'^  ^  nuhedtothewi- 

BMmznmg  fiimished  to  the  widow  and  fiunily  of  the  de-  dow  and  fiunU j 

ji.  ,     .  1    -      ,    .  <>f *  deceased 

nBBdant  8  testator*  penon,  if  not  a 

One  of  the  testator's  sons  was  called  as  a  witness  for  the  "  1"!^^  *f " 

pencey    ana 

deSendant.     He  admitted  that  he  was  entitled  to  a  legacy  cannot  be  ciaim- 

^     "^    ed  againtt  his 

under  the  will,  and  that  he  had  not  received  it.  ettate  by  the 

executor  if  he 
gives  the  order. 

He  was  objected  to  on  the  part  of  the  plaintiff,  as  an  in-  *"*  ^y  ~?*^ 

•'  *  *^  ^  ^  qaence  a  lega- 

terested  witness ;  because  it  was  the  object  of  his  testimony  tee  who  has  not 
to  prevent  the  estate  being  charged,  out  of  which  his  le-  gacy,  is  a  com- 
g«,i«.tobepaid.  IX^ 

the  executor, 
'  ^  in  an  action 

On  toe  part  of  the  defendant  it  was  contended,  that  brought  against 
there  was  no  objection  to  his  testimony,  as  the  executor,  recovery  of  such 
if  compelled  to  pay  the  denland,  must  pay  it  with  his  own  ^«™*»<'' 
money,  and  could  not  claim  it  against  the  estate. 

For  the  plaintiff  it  was  replied,  that  the  argument  used 
would  only  apply  in  the  case  of  a  contest  between  creditors, 
aid  not  where,  as  in  this  case,  there  were  ample  funds  to 
pay  all  demands  on  the  estate.  It  was  also  urged,  that 
thb  demand  might  come  under  the  description  of  funeral 
expenses,  which  an  executor  was  bound  to  pay. 

Best,  C.  J.  was  of  opinion  that  it  was  not  a  funeral 
expense,  and  that  the  executor  could  not  claim  against  the 
estate,  if  compelled  to  pay;  and  therefore  he  decided,  that 
tbere  was  nothing  in  the  objection* 

Verdict  for  the  defendant. 
Lee,  for  the  plaintiff. 

Comyn,  for  the  defendant. 

[Attomics — Steel  9f  Nicol,  and  Sheppnrd,  T,  ^  LJ] 
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Dee.  13M.  CrOWDER  V.  AuSTINk 

The  owner  of  ASSUMPSIT  for  the  price  of  a  horse.-   The  horse 
IlJJS^.*hL*?o  ^^'*  ^y  P^'^^^  auction,  at  which  the  plaintiff's  groom  at- 
rii^^  under  the  tehfled  and  bid.    Another  person,  not  connected  widi  the 

usual  condition  , 

of  a  nie,  that  plaintin,  also  bid;  but  his  bidding  did  not  go  beyond  the 
bidder tiSiaibe  ^^m  of  twcnty-tiiree  guineas.  The  horse  was  knocked 
S'^^Sf*^'*  down  to  the  defendant  at  twenty-nine  guineas.  ThepiiHtodl 
Srrif  ^  conditions  of  ^ale  were  given  in  evidence,  from  which  it  ap- 
pow  of  enhane-  pcared  that  the  highest  bidder  was  to  be  the  purchaser. 

ing  the  price ; 
axidifhe  do  lo, 

he  cannot  re-         Best,  C.  J.,  upon  this,  inquired  of  S^nkie,  Sent*  if  he 

oorer  the  pur-        _  -.  ,  i-i.  •., 

chaM  mone J      thought  the  action  could  be  mamtained. 

from  the  buyer.  ^  . 

S^ankie,  Serjt. — Yes,  my  Lord;  I  think  there  is  no 
puffing  to  impose  upon  the  purchaser. 

Best,  C.J. — I  am  clearly  of  opinion,  that  the  action 
cannot  be  maintained.  I  have  long  been  surprised  that 
the  objection  has  never  been  taken.  A  man  goes  to  a 
sale>  and  is  told  that  if  he  is  the  highest  bidder  he  shall 
have  the  article.  He  bids  a  certain  sum,  and  a  person 
(employed  by  the  seller)  whom  he  does  not  know^  attends 
and  puffs  against  him,  and  in  consequence  of  that,  he  is 
compelled  to  pay  a  much  larger  price  than  he  would  other- 
wise have  paid.  Is  not  this  a  gross  fraud?  I  am  prepared 
to  nonsuit  the  plaintiff. 

<S|panA:ie,  Serjt. — There  is  a  case  which  decides,  that 
a  seller  has  a  right  to  have  one  pers^on  to  bid  for  hkn  at 
the  sale,  if  he  does  not  do  it  in  order  to  impose. 

Best,  C.  J.  —  I  agree  that  he  has  such  right;  but  then 
he  must  declare  it  by  the  conditions  of  sale. 

Spankie,  Serjt.,  then  {iroved,  by  the  evidence  of  the 
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vuetioiiear,  that  the  defiBndant  was  in  the  habit  of  attend- 
ing at  saki  of  hones,  and  that  he  knew  that  the  plaintiff's 
gioom  was  present  at  the  sale  in  question. 

BssTi  C.  J» — I  am  of  opinion  that  the  phiintiff  cannot 

aeeofer  in  this  action*    The  conditions  of  sale  are,  that 

Ihehij^ieet  Udder  is  to  be  the  bnyer;  and  no  leave  is  re- 

•sr? ed  for  the  employment,  either  openly  or  covertly,  of 

mj  person  to  bid  for  the  seller.     I  am  of  opinion,  that  a 

sdler  acts  in  opposition  to  the  conditions  of  sale,  if  he  em- 

|l0yi  a  perscm  to  bid,  for  the  purpose  of  enhanemg  the 

fries.    In  this  case  the  other  person  at  the  sale  did  not,  in 

lib  liiddiii^,  go  near  the  ultimate  sum.    It  is  im}>os8ible, 

voder  these  circumstances,  to  say  diat  the  price  of  twenty- 

nhegdneas  was  the  highest  price  •contemplated  by  the 

cmHAfomz  for  the  defendant,  under  them,  was  entitled 

lokTethe  horse  at  the  next  highest  bidding  to  that  of 

As  only  fiur  bidder.    I  am  of  opinion,  that  the  plaintiff 

onit  be  called. 

Nonsuit. 

ipmUe,  Serjt.,  and  P.  Kelfy,  for  the  plaintiff, 

f^aighanf  Serjt.,  for  the  defendant 

[Attomies — Cfwder  jr  M.,  ajid  HamuM.'] 


hi  the  ensuing  Hilary  Term,  WiUe,  Seijt.,  moved  to  set 
aada  the  nomuit ;  and  argued  to  the  following  effect.  A 
Covt  of  Equity  would  enforce  such  a  contract ;  and  as  a 
mttcr  of  law,  it  is  not  avoided  by  such  a  proceeding  as  is 
oAed  puffing.  Puffing  is  not,  in  point  of  law,  by  itself  a 
fisad  upon  a  buyer,  but  may  become  so  if  coupled  with 
iAer  circumstances.  If  a  practice  is  notorious,  and  well 
understood,  no  buyer  is  deceived  by  it,  and  though  an  old 
Ctte  may  have  decided,  that,  some  years  ago,  it  was  im* 
bovni  and  dserefbre  fraudulent,  it  does  not  follow  that 
knnst  be  so  now.    It  should  have  been  left  to  the  jnry  to 

VOL,  II.  p 
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•ay  whether,  in  thb  case,  the  party  was  taken  by  surprise* 
As  to  the  condition  that  the  highest  bidder  shall  be  the 
purchaser,  the  statute  of  17  G.  3,  cap.  50,  §  10^  gives  a 
bonus,  by  a  reduction  of  auction  duty,  to  an  owner  of  an 
estate,  who  becomes  the  purchaser  of  it ;  which  would  not 
have  been  done  if  the  legislature  had  thought  it  firaudulent 
for  a  man  to  bid  for  his  own  estate.    The  case  of  Howari 
V.  Castle,  6  T.  R.  64^,  which  is  called  a  leadhig  case  on 
the  subject  of  puffing,  has  been  frequently  adverted  to 
since,  and  its  effisct  stated  to  be  not,  that  the  attendance  ci 
a  pufier  on  the  part  of  the  owner,  avoided  the  sale ;  bat 
that  because  there  were  no  other  bidders,  the  sale  was  no 
better  than  a  mock  auction.     Lord  Rosslyn,  in  CamuBg 
y.  ParionSf  3  Ves.  Junr.  6S5,  in  a  note  to  the  case  of 
Bromley  v.  Alt,  refers  to  a  case  of  BextaeU  y.  ChnUie, 
Cowper,  395,  and  observes,  that  ^'  the  acts  of  Parliamentim- 
posing  a  duty  on  the  sales  of  estates  by  auction,  go  upon 
its  being  a  usual  and  a  fair  thing  for  the  ow^^er  to  bid  ;**  and 
in»the  same  case,  his  Lordship  said,  that  he  felt  vast  diffi- 
culty in  compassing  the  reasoning  that  a  person  does  not 
follow  his  own  judgment  because  other  persons  bid ;  and 
that  the  judgment  of  one  person  is  deluded  and  influenced 
by  the  biddings  of  others.     In  the  case  of  Brandey  v«  JtU, 
Lord  Alvanley,  then  Master  of  the  Rolls,  concurred  with 
Lord  Rosslyn,  and  considered  the  case  of  Howard  v. 
Castle  only  as  a  decision,  that  where  all  the  bidders,  ex- 
cept the  purchaser,  are  puffers,  the  sale  shall  be  void. 
The  circumstance  of  a  practice  being  generally  known,  ex- 
cludes the  necessity  of  giving  any  personal  notice.     A  party 
is  bound  to  know  the  practice,  if  he  is  in  that  course  of 
dealing.     What  is  done,  is  done  to  protect  the  property, 
and  is  not,  like  swindling,  bad  per  se.    The  practice,  also, 
is  always,  allowed  in  the  case  of  sales  by  trustees  for  in* 
fants. 


BuRRouGH,  J. — Is  there  not  a  difference  between  a 
sale  by  trustees  in  Chancery,  and  a  sale  at  common  law. 


r 
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JTt&fc^Serjt. — That  is  only  illustration ;  the  decisions 
]{0  upon  the  general  {Principle. 

BiST,  CLJ. — My  own  opinion  remains  what  it  was  at 

NidPriMu;  but  it  is  a  question  of  very  general  impor- 

tmoe ;  and  it  is  fit,  before  we  lay  down  a  rule  which  may 

liflfect  every  sale  in  the  kingdom,  that  we  should  have  the 

mtter  argued  and  considered.    Not  that  I  think  that  any 

judge  will  be  found  eventually  to  sanction  the  practice. 

Pabs^  J. — I^  for  one,  do  not  think  that  a  rule  ought  to 
be  granted :  but  if  any  single  judge  is  of  a  contrary  opinion, 
llie  matter  ought  to  be  discussed.  The  opinion  of  Lord 
Maxsrild  is  not  a  mere  dictum,  but  a  long  elaborate 
judgDient;  and  he  was  followed  by  Lord  Ken  yon,  in  a  case 
otBhdtfmt  V.  Preston,  8  T.  R.  93  &  95. 

BuBROuqfiLy  J.,  expressed  himself  of  the  same  opinion. 

Gaxblee^  J. — I  do  oot  feel  prepared,  on  the  sudden,  to 
decide  a  case  of  so  great  importance,  and  particularly  as 
Aere  have  been  differences  of  opinion  on  the  point. 

A  rule  nui  tvas  accordingly  granted ;  which,  when  it 
(une  on  for  argument,  was  not  supported  by  fFUde,  Serjt., 
ttd  therefore  the  Court  ordered  it  to  be 

Discharged. 


CaOWDBR 


V.  ^ 
AUSTIK. 


-  Salmon  v.  Ward.  Dec,  is<*. 

Assumpsit  on  a  warranty  of  a  horse.     No  direct  evi-    !„  „  action  on 
dence  was  given  of  any  thing  that  passed  at  the  time  when  ^^^JJ^^j"'^ 

pawing  between 
^  ihnntiff  and  defendant,  in  which  the  plaintiff  writes,  "  You  well  remember  that  you  repre- 
"  KBted  the  horse  to  me  as  a  fire  year  old,"  &c.  to  which  the  defendant  answers,  "  The  hone  i* 
"  ■  I  represented  it,"  are  sufficient  evidence  from  which  the  jury  may  infer  that  a  warranty  was 
#ica  it  the  time  of  the  sale;  and  it  is  not  necessary  to  give  other  proof  of  what  actually  passed 
*^  the  contract  was  made. 

rft 
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tl)e  cootlAGt  waa  made ;  tnit  tome  lettan  were  put  in, 
written  by.  the  plaintiff^  which  citmtained  tbeie  wcvdts 
"  You  well  remember  that  you  represented  the  horse  to  me 
aa  a  iive  year  old/'  &c ;  and  one  from  the  ddKaidanf  in 
aoawer^  which  stated,  inier  aKa,  **  The  hoorae  it  as  I 
pretented  it/* 


^Hmkie,  Seijt.  fhr  the  deindant.  —  They  have 
proved  the  warranty  in  the  declaration,  which  ia  expraae. 
They  must  shew  a  distinct  warranty,  and  not  piece  it  oat 
by  a  parcel  of  letters.  Wananty,  means  a  warranty  at 
the  time  of  sale. 

Best^  C.  J. — The  queation  is,  whether  I  and  the  jury 
oan  collect  that  a  warranty  took  place.  I  quite  agree^  tbat 
there  is  a  difference  between  a  warranty  and  a  repreaeflts* 
tion;  because,  a  representation  must  be  known  to  be 
wroKig.  No  particular  words  are  necessary  to  constitule  a 
warranty.  If  it  were  so,  there  would  be  more  tricks  in 
horse  causes  than  there  are  at  present.  If  a  man  says,  tins 
horse  is  sound,  that  is  a  warranty.  The  plaintiffs  Mi 
letter,  says,  ^  you  remember,  you  represented  the  horss  t9 
me  as  a  five  year  old.**  To  which  the  defendant's  answer  ia^ 
'*  the  horse  is  as  I  represented  it.'*  Now,  if  the  jury  ftkl 
that  this  occurred  at-  the  time  of  Aie  sale,  and  witkevt  any 
qualification,  then  I  am  of  opinion,  that  it  is  a  waarran^ 
If  it  occurred  before,  or  if  it  was  qualified,  then  it  must  be 
taken  to  be  a  representation,  and  not  a  warranty.  .  Ifis 
Lordship  then  lefl  the  question  to  the  jury,  telling  them* 
that  if  they  found  that  the  defendant  at  the  sale  gave  an 
undertaking  to  the  effect  mention^  in  the  letters,  then  in 
his  opinion,  such  undertaking  was  a  warranty. 

Yerdiet  for  the  phntiC 

Faughan,  Serjt,  and  Abraham,  for  the  plaintiff. 

Spankie,^  Serjt.  for  the  defiandan^. 

[Attoniies*— JEfemmy  fr  B,,  and  Stoeker  f  DJ] 
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Blxasby  and  Another,  Aisigne€8  of  BysrSi  a  Bankrupt, 

V,  Crosslsy  and  Others. 

Assumpsit  for  money  hod  and  recehred,  to  the  ttse  of  if « trader  denr 

*i-       1  •   ^-/Ti  •  himself  to  a  per- 

tbe  plamtins  as  assignees.  son,  who  desfret 

h  order  to  prove  an  act  of  bankruptcy,  the  bankrupt's  ^idSlItT^ 
fotter  wa«  caHed,  who  stated,  that,  in  the  month  of  Au-  tain  biu  of  ex- 
gust,,  1834,  a  person  of  the  name  of  Qarke,  called  at  his  aoning'die  par- 
iittter*s  house^  and  asked  if  his  master  was  within^  and  honorej^  and 
faJred  that  he  might  be  told  that  Jackson's  biU  was  dis-  ^^  lie  yishw  ^ 

^  to  see  him  in 

honouredj  and  that  he  (Clarke)  wanted  to  see  him ;  that  consequence, 
die  witnesa  informed  his  master,  who  desired  him  to  say  an  act  of  bank- 
that  lie  was  not  in  town ;  that  upon  this  message  be-  J^^J^J;  ^^""^ 
inrddiyered  to  Clarke,  he  disputed  the  witness's  word,  theparty'sbcing 

'  S  .  .1.1      a  creditor,  if  the 

Mtt  triot  up  stairs  towards  the  drawing-room  m  which  jury  beiiere  that 
die  l»iidDflq[»t  was ;  and  the  bankrupt  made  his  escape  from  ^nsidered  Mm! 
4t  4mwmMt)om,  attd  went  into  a  bed-room  up  another     '^  J°^  '«?* . 

^^  P  '  *  another  a  check 

■^t  of  slalrs;  in  consequence  of  which,  Clarke  did  not  for  loo^,  such 

^ r.  check  is  not 

^  *■"•  evidence  of  a 

To  prove  the  petitioning  creditor  s  debt,  a  witness  was  ^j^*^^*!)' 
«dled,  who  stated,  that  the  bankrupt,  on  the  19th  of  July,  unless  it  be 

^,  -r*.  proved  thatit 

Me  to  Mt.  Smith,  the  petitioning  creditor,  and  obtained  was  paid. 
ftonhhn  his  check  for  100/.  to  take  up  a  bill  which  was 
totting  due  on  the  20th.     But  the  witness  added,  that  the 
W&krupt  gave  Smith  in  return  his  own  check  to  the  same 
iitNiht* 

It  appeared,  that  Messrs.  Sikes  &  Co.  were  the  bank- 

Ctt  q{  Byersj  and  that  the  check  in  question  had  their 

ttiiit  written  across  it*     A  clerk  in  Sir  Peter  Pole's  house, 

on  whom  it  was  drawn,  proved,  that  they  would  not,^  imder 

dMe  cirCunistanees,  have  paid  it  to  any  one  but  Sikes  & 

Co.    The  clerk  to  Sikes  &  Co.  who  was  present  at  the 

tAJ,  was  not  able  to  prove  from  any  entries  in  his  own 

hand-writing,  that  the  check  was  paid,  or  that  Byersr  hitd 

credit  for  it  at  the  time  wheu  it  was  received.     It  was 

produced  by  the  plaintiffs,  the  assigne'es,  Smith  (the  pe- 

titiomng  creditor  and  drawer  of  it)  being  one  of  them. 
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1825.  It  was  contended  by  Faughan,  Serjt.  that  the  circum* 

Bleasbt      stances  of  the  name  of  Sikes  &  Co.  being  written  across  it, 
^-  and  its  coming  out  of  the  hands  of  the  plaintiffs,  were  pri- 

mi  facie  evidence  of  its  having  been  taken  up  and  paid. 

Best,  C.  J. — You  must  shew  that,  on  the  day  on  which 
the  check  is  dated,  Byers  had  credit  with  Sikes  &  Co. 
to  the  amount  of  100/.,  or  that  it  was  paid. 

Cross,  Serjt.  instanced  the  case  of  an  acceptance,  which 
had  got  back  into  the  hands  of  the.  acceptor. 

Best,  C.  J. — There  is  no  doubt  as  to  an  acceptance  de* 
livered  out,  and  afterwards  got  back. 

Cross,  Serjt. — ^That  is  precisely  our  case.  We  shew  & 
delivery  of  the  check,  and  that  it  is  back  again  in  our 
hands  as  if  satisfied;  and  that  is  primd  facie  evidence  of 
payment,  and  makes  it  necessary  for  the  other  side  to  shew 
something  improper  in  the  getting  it  back,  or  that  in  ftct 
it  was  never  paid. 

Stephen. — Checks,  according  to  the  London  practice, 
are  money;  and  the  check  in  question  must  be  taken  to 
be  so,  unless  the  contrary  is  shewn. 

Best,  C.  J. — I  will  not  stop  the  cause,  but  will  give 
leave  for  a  motion  to  the  Court. 

His  Lordship  left  it  to  the  jury  to  say,  whether  Byers 

considered  Clarke  to  be  a  creditor;  and  the  jury  found 

that  he  did. 

Verdict  for  the  plaintiffs. 

Vaughan  and  Cross,    Serjts.  and  Stephen,    for  the 
phiintiffs. 

Spanfde,  Serjt.  and  fFightman,  for  the  defendants. 

[Attornies — Chetter,  and  Milne  jr  Pany,^ 
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In  the  ensuing  Hilary  Term,  fFilde,  Serjt.  obtained  a 
ruk  nisi  for  entering  a  nonsuit,  in  pursuance  of  the  leave  Blbasbt 
giTen  at  the  trial;  which  rule,  after  argument,  the  G)urt  CaossLBT. 
made  absolute ;  being  of  opinion,  that  although  the  act  of 
bankruptcy  was  sufficient,  there  was  not  proof  of  a  pe- 
titioning  creditor's  debt,  because  it  did  not  appear,  from 
tbe  evidence,  that  the  check  had  ever  been  paid. 


Snow  and  Others  v.  Peacock  and  Others.  ihc  itik, 

T^BOVER  for  a  Bank  of  England  note  for  500/.     Plea  if »  b«iker  in  a 

^  .  .  tmall  market 

'General  issue.  town  change  a 

Tlie  plaintiffs  were  bankers  in  London,  and  the  defend-  En^a^note 
carried  on  the' same  business  at  Sleaford  in  Lincoln-  ^of  ■  ■tranger, 

without  any  ntr- 

»,  having  also  a  branch  bank  at  Bourne  in  the  same  ther  inqniry 

t^^_  than  merely 

"=^>minty.  askinghisname, 

A,  cjjerk  from  the  office  of  the  auditor  of  public  accounts,  ^!^^**j2*Ji*p^ 
Produced  a  dividend  warrant ;  and  a  clerk  of  the  plaintiffs  ^^  ^y^^    , 

,   ,  '^  possession  sucn 

piroved,  ^  that  the  dividend  warrant  produced  had  been  note  had  been 
IMud  to  their  house  on  the  7th  of  September,  1824,  by  a  ^ne^;  wdthe 
customer  of  the  name  of  Lake ;— that  it  was  given  on  the  ^'"'^^^  ["  '"^'^ 

*^  case  IS  not,  wna- 

■loxt  day  to  a  porter  of  the  house,  who  had  been  in  his  si-  ther  there  was 

^        ,  1      .  1      «      1      n  -r-i  *"  honest  hold- 

oution  a  great  many  years,  to  take  it  to  the  Bank  of  Eng-  ing  on  the  part 
J^nd,  in  order  to  get  the  money  for  it; — that  the  porter  re-  an^^but^whl^." 
turned  to  the  plaintiff's  without  the  produce,  and  said  that  ^'  ^^^  *• 

-  *  ^  *  drcomstances, 

Ae  had  been  robbed  in  Fleet  Street;  and  also  that  the  por-  therewasawant 

ter  had  died  three  or  four  months  before  the  trial.     This  The  piaintin; 

^toess  further  stated,  that  it  was  the  practice  of  London  ^*'][J^^g'S^ 

"*tikers  never  to  change  a  note  for  a  stranger,  without  ^^^  h«  ^ 

15^^   •  done  every  thing 

^rat  makmg  some  mquunes.  which  in  reason 

he  ought 

A  dividend  war- 

^^^  WIS  paid  into  a  bankers'  by  a  customer.     The  bankers  sent  it  by  a  porter  of  the  house  to  the 

^*^1(  of  England,  to  get  cash  for  it,  he  returned  without  the  money,  saying  he  had  been  robbed  of 

V*      "Hdd,  (the  porter  himself  being  dead)  that  proof  of  those  &cte  was  sufficient  evidence  of  poi- 

y^QP  on  the  part  of  the  bankers,  to  enable  them  to  maintain  trover  ibr  a  5001.  note,  part  of  the 

rj^^^t  agafaist  a  party  hito  whose  hands  it  had  come,  ander  curcttmstancei  which  would  not  entitle 

■™*  t»  retain  possession  of  it. 
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One  of  the  derks  in  the  Bank  of  England  proved^  fluit 
on  the  8th  of  September,  1834,  he  paid  the  difidcnd  war- 
rant produced,  and  mentioned  the  dates  and  numbeiv 
of  the  notet  with  wbioh  he  paid  it,  among  which,  were  die 
date  and  number  of  the  note  in  question.  This  witness 
added,  that  the  Bank  of  England  require  the  name  and 
address  of  the  party  presenting  a  note,  before  they  give 
change  for  it. 

A  clerk  of  the  defendants,  who  was  in  their  bank  at 
Bourne,  proved,  that  Bourne  was  a  small  market-town; 
and  that  on  the  13th  of  April,  1825,  at  11  o'clock  in  the 
morning,  about  two  hours  after  the  arrival  of  the  London 
mail,  a  person  respectably  dressed,  and  apparently  about 
sixty  years  of  age,  came  into  the  bank,  and  asked  him  to 
change  a  Bank  of  England  note  for  5002. — ^that  he  aaked 
first  to  have  it  changed  for  smaller  Bank  of  England  notes ; 
but,  on  being  told  that  it  was  not  the  practice  of  the  hoaie 
to  give  chaise  in  that  way,  consented  to  take  the  notes  of 
the  Sleaford  Bank ; — that  he  had  no  previous  knowledge  of 
the  man,  and  had  never  seen  him  since  ;*«--that  he  sent  die 
note  by  4;he  next  night*s  post  to  the  defendant's  oom»- 
pondents  in  Lcmdon,  Messrs.  Hoare,  Barnett  &  Co.  in  ac- 
count with  whom  the  defendants  had  credit  for  it ;  aadt 
that  it  was  only  one  night's  )post  from  Bourne  to  IxmdoB. 
On  his  cross-examination  he  said,  that  it  was  the  defend- 
ant's course  of  business  to  issue  their  own  notes  for  value  ;«— 
that  he  asked  the  man  his  name,  and  received  for  answer^ 
that  it  was  Edwards,  and  that  there  were  a  number  of 
fairs  held  in  a^acent  parts  about  the  time  in  qilOetiaii. 
On  his  re-examination  he  admitted,  that  generally  in  the 
country  500/.  notes  are  only  in  circulation  amongst  bank- 
ers*   And  in  answer  to  questions  from  the  jury,  he  ac- 
knowledged, that,  although  he  had  been  in  thed^fendaont*e. 
employ  for  a  period  of  eleven  years,  he  had  never  before 
changed  a  larger  note  than  one  for  100/. 

It  was  proved,  that,  in  September,  18M,  three  hundred 
placards  giving  notice  of  the  robbery,  were  stuck  up  m 
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Londoii  and  the  vkwkj,  and  between  seventy  and  eighty 
hand-bills  were  distributed  amongst  the  bankers  in  the  city. 
The  loss  of  the  note  was  also  advertized  in  the  Morning 
Advertiaer  newspaper,  and  in  ''  The  Hue  and  Cry.** 

The  wife  of  the  printer  of  the  latter  paper,  proved  that 
it  was  sent  by  order  of  Government  to  various  magis- 
tntes  and  others,  and  that  fifty  were  generally  sent  into 
tbe  county  of  Lincoln. 

The  defendant's  derk  was  again  called,  and  stated  that 
Ae  defendants  did  not  take  in  the  Hue  and  Cry  at  their 
haiiliiiig  houses;  but  he  admitted  that  one  of  them,  Mr. 
BLmoHejf  acted  as  a  magistrate  for  the  Bourne  division. 


ie,  Seijt.  objected. — ^This  is  not  proof  of  Mr.  H.'s 
a  magistrate. 


JBESTy  C.  J« — ^I  think,  proof  that  a  man  acts  as  a  magis- 
is  proof  of  his  being  so  in  any  case. 


^Spankie^  Serjt. — But  some  men  are  magistrates  who 
acfatalL 


^CST«  C.  J. — Then  you  must  produce  the  commission, 
you  can  have  no  other  evidence. 


A  dark  in  the  Bank  of  England  then  proved,  that  on 
^  8th  September,  1824,  application  was  made  at  the 
B«)k  to  stop  the  note  in  question ;  and  that  if  after  that 
itj  inquiry  had  been  made  by  any  person,  information  of 
tfte  hat  might  have  been  obtained. 

For  the  plaintiffs,  it  was  argued,  that  the  defendants, 
voider  the  circumstances,  ought  not  to  have  changed  the 
*^  but  should  have  made  inquiries  on  the  subject;  they 
M  not  exercised  proper  caution,  considering  the  amount 
<^f  the  note,  and  the  circumstance  of  the  place  where  it 
^  changed  being  a  small  market-town.     London  bank- 
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ers,  it  was  said,  will  not  change  a  note  for  a  parson  whoitt 
they  do  not  know ;  and,  a  fortiori,  a  country  banker  ought  to 
make  inquiries.  The  authorities  cited  were  Solomant  y» 
The  Bank  of  England,  13  East,  135;  Gill  y.  CubiitM  {a), 
5  Dow.  &  Ry.  324;  and  Egan  v.  Threlt/all,  mentioDed 
in  a  note  to  that  case. 


Spankie,  Serjt.  for  the  defendants. — This  action  caimat 
be  maintained  by  the  present  plaintiffs.  They  declare  on 
their  possession  in  trover.  The  dividend  warrant  was  put 
into  their  hands  merely  to  receive  the  money  for  Lake^ 
who  was  the  real  owner.  Trover  and  trespass  are  Tccy 
different.  This  note  never  reached  their  possession  at  alL 
There  b  no  evidence  how  it  was  lost;  it  had  disappear- 
ed for  seven  months ;  it  never  came  into  their  possession* 
They  hkive  not  established  any  property,  direct  or  indirect. 
They  have  not  shewn  any  felony  committed.  They  most 
shew  general  or  special  property,  and  that  the  note  conti- 
nued in  their  possession  up  to  the  time  of  the  conversion. 

Best,  C.  J. — There  is  no  occasion  to  prove  the  commis-' 
sion  of  a  felony,  but  only  that  the  note  was  improperly  got 
firom  the  plaintiffs*  possession,  if  they  were  entitled  to  it. 
The  porter  must  either  have  been  robbed,  or  have  embexded 
it  himself.  Admitting  that  it  never  was  in  their  posses- 
sion, yet  trover  is  maintainable  if  the  party  has  property. 
The  possession  of  my  servant  is  my  possession.  This  ap- 
pears from  the  case  of  the  butler  who  was  convicted  oi 
stealing  his  master's  plate  while  it  was  in  his  own  custody. 
Constructive  possession  will  maintain  trover.  Bankers 
are  in  the  habit  of  receiving  plate  for  safe  custody,  but  the 
property  is  in  the  customer  who  deposits  it,  and  the  bank- 
er cannot  touch  it.  But  if  I  send  money  to  him,  or  he 
receives  it  for  me,  it  becomes  his  property ;  he  is  not  bound 
to  give  me  the  identical  notes  he  receives  of  me.     And 


(a)  See  ^nie,  Vol.  1,  pp.  163,  and  487. 
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there  is  no  form  of  action  by  which  I  could  compel  him  to 
do  so. 

Spankie,  Serjt.^  then  addressed  the  jury. — If  you  hold 
die  defendants  responsible,  you  will  give  a  death  wound  to 
Ae  circulation  of  banknotes.     Bank  notes  are  as  cash,  and 
cannot  be  followed.     If  not,  no  man  could  take  one  with- 
oat  making  himself  liable  to  an  action.     The  plaintiffs  are 
bound  to  shew  not  want  of  caution  merely,  but  fraud  and 
collusion.     I  agree  with  the  case  of  Oill  y.  CubUts  ;  but 
diere  is  a  broad  distinction  between  the  case  of  a  bank  note 
udof  a  bill  of  exchange.  A  man  does  not  take  a  bill  as  cash ; 
but  he  discounts  it,  and  is  pro  tanto  a  purchaser,  and  must 
look  into  the  title  of  the  person  of  whom  he  takes  it,  and 
must  ascertain  it  at  his  peril.     But  this  is  not  necessary  in 
.the  case  of  a  bank  note.    The  Liverpool  case  is  one  of 
gross  fraud;  crassa  negligentia  is  tantamount  to  fraud,  oh 
account  of  its  consequences.     It  would  have  been  nugatory 
to  make  a  long  string  of  inquiries,  for  the  party  might  have 
easily  answered  them  so  as  to  deceive.     Lord  Mansfield, 
klBUer  V.  Raccy  1  Burr.  462,  says,  ^^  The  whole  fallacy 
of  the  argument  turns  upon  comparing  bank  notes  to  what 
tbey  do  not  resemble,  and  what  they  ought  not  to  be  cam- 
pared  to,  viz.  to  goods,  or  to  securities,  or  docmnents 
ftr  debts.     Now,  they  are  not  goods,  nor  securities,  nor 
documents  for  debts,  nor  are  so  esteemed ;  but  are  treated 
aa  money,,  as  cash,  in  the  ordinary  course  and  transaction 
of. business,  by  the  general  consent  of  mankind;  which 
pves  them  the  credit  and  currency  of  money,  to  all  intents 
and  purposes.'*    It  is  said,  that  the  amoimt  of  the  note 
dumged  ought  to  be  taken  into  consideration,  but  that 
would  be  a  loose,  vague,  and  dangerous  standard  of  esti* 
mation.     It  would  depend  upon  a  man's  idea  of  the  value 
of  money.     A  miser  would  have  one  idea,  a  spendthrift 
another,  and  a  moderate  man  a  third.     A  bank  note  is 
money,  and  is  to  pass  without  inquiry;  and  fraud  and  col- 
lusion must  be  clearly  made  out,  to  enable  a  party  to  reco- 
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l8iS.       ver  under  the  circumstanooB  of  this  case.    The  Bank 

not  compel  a  person  to  write  his  name  on  a  note  before  tkigr 
change  it.    The  plaintiffs  should  have  sent  the  printed  bilb 
to  all  the  country  bankers.    There  is  no  distmctkm  be- 
tween these,  defendants  and  the  paUican  in  MMer  ^» 
Bac€p  fi»r  both  were  acting  in  tlie  ordinary  course  of  their 
business.    As  to  the  question  of  negligencCi  there  were  bat 
two  thiqgs  for  the  defendants'  clerk  to  do.    The  oM  Was 
either  to  have  nothing  to  do  with  the  note^  or  ask  a  set  (>f 
the  most  nugatory  questions  that  were  ever  heard  o£    B^ 
sides,  if  he  had  asked  questions,  it  would  have  shewn  tktt 
his  mind  was  alire  to  suspicion ;  and  dien  he  ought  not  to 
be  satisfied  with  the  answers  he  would  receife.    Ife  mast 
either  hare  stopped  the  circulation  of  a  Bank  of  Engboid 
note,  or  have  stopped  the  man  who  presented  it  for  chai^tt. 
It  is  not  incumbent  on  a  party  to  do  more  than  act  htund 
fide.    As  to  bills  of  exchalige,  the  rule  of  cave&i  en^H&r 
applies.    Milkr  r.  Race  decides,  that  a  case  like  the  |if6- 
sent  must  be  bottomed  in  fraud,  luid  not  dedded  qjkmi  a 
test  which  varies  according  to  the  character,  feelkigd.  Send 
conditions  of  men.    The  note  must  have  gone  out  of  Ae 
plainti£&*  possession  by  drculatbn  from  haatid  to  hand,  h^ 
fore  it  was  presented  to  the  defendants,  and  theposscssieia. 
of  the  first  bond/ide  holder  would  divest  the  possessioil  of 
the  plaintiffs.    The  note  had  been  out  seven  months,-  SAd 
it  cannot  be  presumed,  that  it  never  made  its  appearand 
till  it  was  presented  to  the  defendants,  and  Aot  it  nttet 
got  into  the  hands  of  such  a  hcndjide  holder.    AB  dte 
cases  cited  are  cases  standing  on  their  own  eircumstaiiMs 
of  suspicion ;  but  in  this  case  the  parties  are  aO  iimocent; 
aipi  which  of  tbe»  is  most  so  ?  he  who  has  been  entrapped 
iato  the  fliangiag  a  note,  or  those  who  might  have  sent  a 
printed  notice  of  their  loss  to  all  the  bankers  in  the  eoittl- 
try,  if  they  had  merely  looked  into  the  lists,  and  taken  dkfe 
trouble  to  find  out  their  directions? 

Best,^  C.  J.,  in  bis  suaumng  up,  said,  it  appears  €cr  ilie 
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Ibit  the  oxily  aafe  rule  in  Macs  of  tliia  aoit^  b  dia  nile  whkh 
illiid  down  in  QiU  v.  Cubiii,  vis.  to  see  whether  all  the 
fV^  haTe  acted  with  due  eauticm.  UL  Whether  die 
))MBiif&  have  done  aU  that  eould  be  reasonably  expected 
of  Aem ;  for  if  they  have  not,  they  cannot  recover.  And 
aeoondly^  if  theyhave^  whether  the  defendants  have  done  so 
to  As  to  sending  the  Hue  and  Crvtthe  witness  said,  that 
Ihs  fmUisher  had  not  the  power  of  sending  it  without  an 
mkst  from  the  police.  There  may  be  wise  reasons  for  that, 
tad  it  does  not  appear  to  have  been  done  in  any  of  the 
other  cases.  I  will  not  submit  the  question  to  you  on  my 
brother  Spanku^^  principle.  The  case  of  Miller  v.  Race 
does  not  touch  this  question.  Lord  Mansfield  does  not 
tay,  that  it  is  necessary  there  should  always  be  suspicion ; 
hot  he  argues  on  the  particular  facts  of  the  case.  The 
question  of  caution  depends  much  upon  the  sum.  The 
ptft)r'8  caution  should  increase  with  the  amount  of  the  note 
which  he  is  called  upon  to  change.  A  man  may  change  a 
V(  vobt  without  asking  a  single  question  ;  but  would  that 
W  right  as  to  one  of  several  thousands.  There  is  no 
doubt,  that  the  defendants  are  most  respectable  persons. 
It  is  important  to  remember,  that  the  man  asked  for  change 
in  Bank  of  England  notes,  but  afterwards  agreed  to  take 
those  of  the  defendants'  bank.  Perhaps  the  circumstance 
of  getting  their  own  notes  into  circulation,  and  the  little 
fvoflt  they  would  thereby  acquire,  might  abate  the  degree 
of  caution  which  they  would  have  used  imder  other  cir-  . 
comstances.  Questions  should  have  been  asked,  and  those 
foestions  continued,  till  suspicion  was  satisfied.  One  of 
the  witnesses  proved,  that  it  is  the  practice  of  London 
hsukers  never  to  change  a  note  for  a  stranger  without  first 
^iBsking  inquiry.  I  think  the  plan  adopted  by  the  Bank 
itself  is  a  very  proper  caution  :  but  the  Bank  stand  in  the 
Qtoation  of  a  payer,  and  the  country  banker  is  a  discounter; 
^  more  caution  is  required  in  the  case  of  ^e  latter  than 
4e  former.  The  question  for  your  consideration  is,  whe- 
ther the  defendants  in  t]iis  case  have  used  due  caution  or 
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not ;  that  is^  in  other  words^  whether  they  took  the  note 
in  the  usual  course  of  business ;  for  the  course  of  busineat 
must  require^  in  the  usual  and  ordinary  manner  of  conduct- 
ing it,  a  proper  and  reasonable  degree  of  caution  neces* 
sary  to  preserve  the  interests  of  trade. 

The  jury  found  for  the  plaintiffs,  observingi  at  die 
.  same  time,   that  no  suspicion  of  unfaimev 
could  attach  to  the  character  of  the  defiend- 
ants. 

Fitughan  and  Bosanquet,  Serjts.  and  S.  M.  PhiUyn,  for 
the  plaintiffs. 

S/M»nkie,  Serjt^  and  Smirke,  for  the  defendants. 
[Attomies— ^eii#on  jr  D.,  and  Sandys  jr  Son.'} 


In  the  ensuing  Hilary  Term,  JFUde^  Serjt.  obtained  a 
rule  nisi  for  a  new  trials  which^  after  argument,  was  ^b-' 
charged.  The  Court  being  of  opinion  that  the  question 
had  been  properly  left  to  the  consideration  of  the  jury,  and 
that  there  was  no  reason  for  disturbing  the  verdict. 

See  the  cases  of  Peacock  y.  Greenstreet  v.  Can,  1  Camp.  651. 

Rhodei,    Doug.  633.      Grant  v.  Wookey  v.  PoU,  Bart  4  B.  &  A.  1, 

Foii^Aiin,  3Burr.  1516.    JSgan  y,  and   Kiny,  Esq.  v.  Miliowu,  3 

Thrdlfall,  5  Dow.  &  Ry.  326.  Camp.  5. 
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1825. 
Yrisarri  v.  Clement.  dZ^xbol 

Action  for  a  llbel  in  the  Morning  Chronicle  newspa-    if  «  foreign 
per.    The  declaration  stated,  that  the  plamtiff;  before  the  ^a^^^ 
tine  of  committinir  the  inrieyances  complained  of,  had  been  ^^^ntry,  it  if 
and  was  appointed  by  certain  persons  exercising  the  pow-  to  support  in 

.1       •  <•  •  •  11*  allegation 

tn  or  authonty  of  government,  m  a  certam  repubhc  or  which  deicribei 
lUte  in  parts  beyond  the  seas,  to  wit,  in  the  republic  or  pr^e*tSJt1t  b 
itate  of  Chili  in  South  America,  to  the  office  or  station  of  »»  ^"^  an  exiit- 

w  -n  "••  r  -nt  n  mg  State,  but  if 

Envoy  Extraordmary  and  Minister  Plenipotentiary  from  it  be  not  so  re- 
&e  said  republic  or  state  of  ChiK,  to  and  at  the  Courts  of  ~S  p^^f^ 
Enrope,  and  amongst  others  to  the  Court  of  this  united  ~™«« necessa^ 
kmgdom ;  and  that  he  had  been,  and  was  authorized,  em-  admitted. 
powered,  and  directed  by  the  said  persons  exercising,  &c.  persons  as-^ 
toneffotiate  a  loan  or  loans  for  the  service  of  the  said  re-  '^"^^^f  *??!**' 

^  to  protect  them- 

poUk  or  state ;  and  also  that  by  virtue,  and  in  exercise  of  aeives,  and  sup- 
the  Mid  power  and  authority  he  had  entered  into,  made  independence, 
ind  concluded  for  and  on  the  part  of  the  said  republic  or  ^^  ^e^^ 
«tite,  a  contract  with  certain  persons,  to  wit,  John  Hullett  of  justice,  that 

m  ,  ,  ,  "  evidence  of 

w  Charles  Widder,  for  raising  a  certain  loan  of  money,  their  being  a 
to  wit,  a  loan  for  100,000/.  sterling  money  of  this  kingdom,  makes  no  differ- 
6f  the  service  of  the  said  republic  or  state,  by  the  sale  of  ®°^®  ^^" 
certain  bonds  or  obligations,  to  wit,  bonds  or  obligations  belonged  to 

*ii  n  1  /»i»"i  If      another  country 

«  and  on  the  part  of  the  government  of  the  said  republic  or  not,  if  they 
w  state,  which  said  bonds  or  obligations  had  been  and  ^^  aStnowiedge 
tere  siimed  by  him  as  Envoy  Extraordinary,  &c.  and  had  **»  and  are  in 

m  .  possession  of  a 

Kea  and  were  issued  by  him  to  the  said  Messrs.  Hullett  force  sufficient 
nd  Co.  and  had  been,  and  were  sold  and  disposed  of  by  seives^in  oppo- 
«ad  through  their  agency  to  divers  subjects  of  this  king-  "jj^^^^Yf    fo- 
dom,  as  the  buyers  and  purchasers  thereof.  re^S"  "tock 

The  declaration  further  stated,  that,  at  the  time,  &c.  but  issued  in 
one  John  Hullett,  being  one  of  the  partners  in  the  said  not^require^an 

English  stamp. 

A  foreigner  has  no  right  to  negotiate  in  England  a  loan  for  the  use  of  a  State,  which  has  sepa- 
bM  itself  from,  and  is  at  war  with  one  of  Enghind's  allies  (such  State  not  being  at  the  time  re- 
><8oised  by  England)  witliout  the  permission  of  the  English  Government;  and  if  a  letter  in  an 
l^Hdi  newspaper  merely  animadvert,  though  in  the  strongest  terms,  upon  the  illegality  of  such 
ttiaotaction,  it  is  no  libel;  otherwise,  if  it  go  beyond  that,  and  impute  a  moral  fraud  to  the  party 
^medinit 

If  in  the  inducement  in  a  declaration  in  an  action  for  a  libel,  two  places  are  described  as  "  States," 
^  ia  the  libel  itself  allusion  is  made  to  one,  and  the  other  is  actually  mentioned'  under  the  title 
<f  t  "  oeighbonring  Sute,"  it  is  not  necessary  that  the  plaintlflT  at  tlie  trial  should  prove,  that 
<^'of  them  were  in  fact  States. 


Climknt. 
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One  of  the  articles  contained  a  direction  that  the  plaintiff 
should  take  care  to  oppose  the  Spanish  Ministers^  by  avail- 
ing himself  of  the  public  papers.  A  contract  with  Hullett 
and  Co.  for  the  loan^  and  a  mortgage  deed,  pledging  the 
revenues  of  Chili^  signed  by  the  plaintiff^  which  had  been 
deposited  at  the  Bank  of  England^  were  also  put  in  and' 
read.  One  of  the  bonds  given  to  secure  the  loan  was  then 
put  in,  as  a  specimen  of  the  rest.  It  was  in  the  English 
language,  and  was  proved  to  have  been  signed  by  the 
plaintiff  at  Paris,  and  issued  by  him  to  Hullett  and  Co., 
who  resided  in  London,  and  sold  by  them  under  ihtir 
contract. 

Evidence  was  then  adduced  of  the  appointment  of  Mr. 
Hullett  as  Consul  for  Buenos  Ayres,  and  also  of  the  situa- 
tion of  affairs  at  that  place  in  1818.  It  was  similar  to  that 
given  with  respect  to  the  plaintiff  and  Chili,  and  was  met 
by  a  similar  objection,  which  was  followed  by  a  similar  de* 
termination,  and  accompanied  by  a  similar  leave  to  move 
the  Court  upon  the  point. 

The  usual  certificate  from  the  stamp-office  was  put  in,  to 
prove  that  the  defendant  was  proprietor  of  the  Morning 
Chronicle. 

The  libel  was  then  read.  It  was  in  the  paper  of  the 
23d  July,  1835.  It  mentioned  Mr.  HuUett's  appointment 
as  Consul  General  to  England,  and  charged  him  with  sad- 
dling the  republic  of  Chili  (calling  it  by  the  name  of  a 
neighbouring  state)  with  a  debt  of  a  million  of  pounds,  for 
his  own  benefit ;  and  then  went  on  to  accuse  the  plaintiff, 
by  the  name  of  '^  The  Creole  Spaniard,"  of  acting  the  part 
of  *^  Plenipo  to  the  Stock  Exchange  in  that  affair  with  Mr. 
Hullett.*'  There  were  other  accusations  in  the  libel  against 
the  plaintiff,  which  imputed  fraud  to  him  in  the  application 
of  the  money  raised  for  the  loan. 

Taddy,  Seijt. — ^There  are  two  allegations  which  have 
not  been  proved ;  the  first  is,  that  which  relates  to  the 
plaintifi^s  being  Envoy », and  Mr.  Hullett  Consul:  there  is 
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no  evidence  of  either  of  them  havmg  acted  in  those  capa-. 
ehies  as  and  tatvards  Uiis  united  Mngdami-^they  should 
have  shewn  an  acceptance  by  a  communication  wi£h  our 
Goyernment. 


YaiSARRI 
V. 

Clbmrnt. 


Best,  C.  J.-^It  is  only  stated  that  they  were  appointed, 
not  thutihey  were ;  and  they  were  appointed  whether  recog- 
nifed  or  not.  I  am  of  opinion  that  there  is  nothing  in  this; 
objection. 

Tadify,  Serjt. — ^The  other  allegation  which  is  not  pror- 
ed  is.  thi^t  which  states  that  certain  bands  or  obligations 
were  rigned  by  the  plaintiff,  &c.  The  bond  which  was 
pft^Qced  as  a  specimen,  was  without  any  English  stamp, 
wMch  it  ought  to  have,  inasmuch  as  it  was  issued  in  this 
cotmtryy  and  is  a  security  for  money  which  is  available  in 
diis  country,  and  is  marketable  there;  it  is  meant  to  cir- 
culate in  this  country,  and  have  its  effect  in  it,  and  money 
has  in  point  of  fact  been  actually  raised  upon  it; — and  it 
describes  the  plaintifFas  being  resident  in  London. 

Best,  C«J. — It  is  signed  by  the  plaintiff  as  attorney  for 
the  state  of  Chili,  and  it  is  operative  only  in  Chili.  I  am 
inclined  to  think  that  it  does  not  require  a  stamp. 

Spankie,  Serjt. — It  is  a  receipt  for  money. 

Best,  C.  J. — I  will  not  stop  the  cause,  but  will  give 
leave  for  a  motion  to  the  Court  upon  the  point.  If  it 
bound  any  body  in  this  country,  it  would  require  a  stamp; 
but  it  seems  to  me  that  it  does  not. 

Taddy^  Serjt,  then  objected  generally  to  the  plaintiff's 
right  to  recover.  The  paragraph  complained  of  in  this 
case,  relates  to  an  illegd  transaction ;  and  as  it  only  at- 
tempts to  decry  the  characters  of  those  engaged  in  such 
transaction,  can  it,  I  would  ask,  be  considered  as  a  libel? 

q2 
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1825.        The  transaction  is  clearly  illegal,  for  no  loan  of  this  kind 
Yrisarri      c*"^  ^^  negotiated  here,  without  the  authority  or  permis* 

^    ^*  sion  of  our  Government. 

Clement. 

Best,  C.  J. — I  have  no  hesitation  in  acceding  to  the 
proposition,  that  the  transaction  was  illegal.  No  foreigner 
has  a  right  to  act  as  this  plaintiff  has  acted  without  the 
permission  of  our  Government;  because  such  a  transaction 
might  have  involved  us  in  a  war  with  Spain.  And  if  the 
plaintiff  had  made  any  demand,  and  claimed  any  right,  I 
should  have  nonsuited  him.  I  gave  a  similar  opinion  in 
the  case  of  the  Greek  loan,  and  my  opinion  was  confirmed, 
by  the  Court  (a).  If  that  which  is  charged  as  being  a  li- 
bel had  consisted  merely  of  observations  as  to  the  extreme 
absurdity  and  illegaUty  of  such  transactions,  though  such 
observations  had  been  couched  in  the  strongest  terms; 
yet  if  they  were  expressed  honestly,  I  should  have  no  he- 
sitation in  saying  that  the  action  could  not  be  maintained* 
But  it  goes  beyond  that,  and  imputes  to  the  plaintiff  the 
commission  of  a  moral  fraud ;  and  for  such  an  imputation, 
I  am  of  opinion  that  he  is  entitled  to  recover. 

Verdict  for  the  plaintiff. — Damages,  400t,  subject 
to  a  motion  to  enter  a  nonsuit. 

Fdughan,  Serjt.,  Tindal,  and  Lysley,  for  the  plaintiff. 
Taddy  and  Spankie^  Serjts.,  for  the  defendants. 
[Attomies— OowZancf,  and  Janus  Jr  fF.] 


Jan.  23rd^  On  the  first  day  of  the  ensuing  Hilary  Term,  Taddy ^ 

Serjt.  moved  for  a  nonsuit  pursuant  to  the  leave  given,  on- 
the  ground  that  the  averment  had  not  been  proved,  whiclk^ 
described  Chili  as  being  a  republic  or  state.  He  als 
moved  for  a  new  trial  on  the  following  grounds :  firsts  tha 
the  bond  produced  at  the  trial,  though  it  was  signed 

(a)  DewitU  v.  Hendrick,  2  Bing.  314. 


V. 

Clement. 
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Paris,  because  it  was  issued  in  England,  required  an  Eng-         1825. 
lish  stamp,  and  without  such  stamp,  could  not  be  called  a     Yrisarri. 
bond.    And  secmidly,  that  the  transaction  being  illegal, 
the  plaintiff  was  not  entitled  to  recover  damages. 

The  Court  granted  a  rule  nisi  for  a  nonsuit  on  the  first 
point,  and  a  rule  for  a  new  trial  on  the  third,  but  refused 
the  application  on  the  second,  as  to  the  necessity  of  the 
bond  being  stamped. 

These  rules  came  on  to  be  argued  in  the  course  of  the  ^^ffruary 
same  Term,  and  the  Court  said,  that  it  was  not  necessary 
to  give  any  opinion  upon  the  question,  whether  Chili  had 
beenproved  to  be  a  state  or  not ;  because  as  it  was  so  called 
inthelibel,  that  was  an  admission  on  the  part  of  the  de- 
fendant, which  rendered  it  unnecessary  to  give  any  proof 
upon  the  subject.  With  respect  to  the  effect  of  the  ille- 
gality of  the  negociation  of  the  loan  upon  the  plaintiff's 
right  to  recover,  they  thought  that  the  opinion  of  the 
Chief  Justice,  which  he  gave  at  the  trial,  was  correct. 
But  they  decided  on  another  ground,  viz,  the  incorrectness 
of  some  material  innuendoes,  which  was  not  adverted  to  at 
Nisi  Prius,  and  therefore  made  the  rule  absolute  for  a 
new  trial 
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OXFORD  ASSIZES. 


July  lith.  Rex  v.  James  Ogilvie. 

irgoodabeUid  X  HE  prisoner  was  indicted  for  stealing  two  silver 
«  Ae°pro^rtr  spoons,  which  were  laid  to  be  the  property  of  Andrew 
of  A.  w.  G.       William  Gother,  Esavire. 

Esqu$re,  the  ad-  ' 

dition  is  not  The  £ELCts  Were  clearly  made  out;  but  Mr.  Grother  stat- 

he  b  not  an  '  ^^  ^^  ^^^  cross  examuaation^  that  he  held  no  office  which 
**ouiidV  r "  ^^  8*^^®  ^"^  ^®  ^^"^  ®^  esquire,  (he  being  a  gentleman  com^ 
acquittal.  moucr  of  St.  John's  College),  nor  was  he  so  by  the  king's 

grant,  nor  by  being  the  eldest  son  of  a  )s:night. 

Shepherd  objected,  that  the  property  was  laid  in  Andrew 
William  Gother,  Esquire:  and  so  far  from  that  being 
proved,  it  was  shewn  that  the  gentleman  whose  property 
the  articles  were,  was  not  an  esquire;  which  was,  he  con- 
tended, a  fatal  yai|ance. 

BuRROuoH,  J.  overruled  the  objection,  and  held,  that 
the  addition  of  esquire  to  the  name  of  the  person  in  whom 
the  property  was  laid,  was  mere  surplusage,  and  immate- 
rial. 

Verdict — Gruilty, 

Cross,  for  the  prosecution. 

S/iepherdf  for  the  prisoner. 

[Attorniei —  ,  and     ■■      ] 
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WiLKiNs  ©•  Wells.  JtOy  uth. 

Assumpsit  to  recover  20/.  money  lent.    Pleas — Ge-    if  a  person  take 
neral  issue;  and  a  set  off  for  board  and  lodging  of  the  on^^**^ 

plaintiflTs  son.  ^«  intention  of 

his  being  bound 

It  appeared  that  the  plaintiff  was  the  butler  of  Magda-  as  an  apprentice, 
len  college,  and  the  defendant  a  hatter  in  the  city  of  Ox-  laa  suit  one 
ford;  and  that  the  plaintiff  wishing  to  place  his  son  as  an  i^^^toy^ve^ 
apprentice  to  the  defendant,  it  was  verbally  agreed  be-  months  without 

^      ^  any  indenture 

tween  them,  that  the  plaintiff's  son  should  go  a  month  on  being  executed, 
liking,  and  if  the  master  and  ratended  apprentice  suited  ment  were  en-- 
each  other,  indentures  of  apprenticeship  were  to  be  exe-  no^endded^to** 
cuted,  and  a  premium  of  60/.  paid.    The  lad  went  on  lik-  charge  for  the 

board  and  lodg- 
ing, and  after  he  had  been  at  the  defendant's,  who  boarded,  ing  of  the  lad 

lodged  him,  and  employed  him  in  his  business  of  a  hatter  ^^y^  -^  ^u" 

for  several  months,  the  defendant  asked  the  plaintiff  to  ^^®»  ""^  ^X 

*  ^       consequence  he 

advance  him  201,,  which  he  did,  (this  being  the  sum  in  is  not  entitled  to 
question).     The  lad  stayed  in  the  defendant's  house,  and  ^etion  by  the 
worked  in  his  business  for  a  Uttle  more  than  a  year  and  a  ^'^'^  ^'**^'  ^^ 

^  money  lent. 

quarter,  when  the  defendant  turned  him  away,  and  refused 
to  receive  him,  when  sent  back  again  by  his  father.  No 
indentures  of  apprenticeship  were  ever  executed. 

JerviSy  for  the  defendant,  contended,  that,  under  these 
drcumstanoes,  his  client  was  entitled  to  set  off  the  board 
and  lodging  of  the  plaintiff's  son  against  the  20/.  advanc- 
ed, die  former  being  of  much  greater  value  than  201. ;  as, 
after  the  month  of  liking  was  expired,  the  plaintiff  not 
then  causing  indentures  to  be  executed,  he  ^^js  liable  to 
pay  for  the  board  and  lodging  of  the  iad.  il  .Nci.-,  no 
doubt,  to  be  said,  that  the  defendant  had  his  services,  but 
the  services  of  a  lad  of  this  sort  were  of  no  value.  Every 
one  knew,  that  in  a  seven  years'  apprenticeship  the  last 
jears  were  the  only  ones  of  value  to  the  master. 

Garrow,  B. — This  is  a  momentous  question  for  the 
rising  generation,  if  the  defence  has  the  sUghtest  founda- 
tion.   This  lad  was  intended  to  have  been  placed  ai  an 
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apprentice  to  the  defendant,  and  went  on  what  is  called 
liking  for  a  month.  At  the  end  of  that  month  no  inden* 
tures  are  executed,  and  no  firesh  arrangement  come  to, 
but  the  lad  continues  to  stay  with  the  defendant  as  before. 
No  agreement  was  entered  into,  that  the  plaintiff  should 
pay  for  his  board,  and  nothing  was  said  on  the  subject ; 
and  when  the  20L  was^advanced  it  was  merely  as  an  ordi- 
nary loan.  I  think  there  is  no  ground  for  any  set  off,  and 
must  advise  the  jury  to  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Curwood  and  Wright ,  for  the  plaintiff. 

JerviSf  for  the  defendant. 

[Attomies — King^  and .] 


WORCESTER  ASSIZES. 


July  18/A. 

If  three  defend- 
ants have  jointly 
imprisoned  the 
plaindff,  the 
declaradon  of 
one  of  the  de- 
fendants, made 
some  weeks 
after,  in  the  ab- 
sence of  the 
others,  tending 
to  shew  that  the 
imprisonment 
arose  from  ma- 
lice, is  admis- 
sible in  evi- 
dence, in  an  ac- 
tion for  false 
imprisonment 
brought  against 
alldiree. 


Wright  v.  Court,  Bolton,  and  Chambers. 

Jt^Al^SE  imprisonment.     Plea.  —  General  issue ;  and  se* 
veral  other  pleas,  which  were  demurred  to. 

The  defendant.  Court,  was  the  constable  of  Tardebig,  in 
the  county  of  Worcester,  and  the  other  defendants  were 
needle  manufacturers  at  that  place,  who,  having  been 
robbed  of  a  considerable  quantity  of  needles,  with 
the  assistance  of  the  other  defendant,  took  the  plaintiff 
into  custody  on  the  3d  day  of  November,  1824,  and  locked 
him  up  in  the  cage  at  Redditch,  and  there  kept  him  tiD 
the  6th  day  of  November,  without  taking  him  before  any 
magistrate.  However,  on  the  6th,  they  took  him  before 
the  Rev.  Lord  Aston,  a  magistrate,  who  remanded  the 
plaintiff  for  two  days  longer,  when  he  was  discharged. 


The  plaintiff's  counsel  wished  to  give  in  evidence,  that 
several  weeks  after  all  the  defendants  had  locked  the 
plaintiff  up  in  the  cage,  the  defendant,  Court,  said,  "  I 
will  take  care  that  neither  of  the  Wrights  shall  have  a  bed 
to  he  on  before  the  end  of  six  months.'*  At  the  time  thii 
was  said  the  other  defendants  were  not  present* 
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Jenis^  for  the  defendants^  objected,  that  this  declaration 
of  the  defendant,  Court,  ought  not  to  be  received  in  evi- 
dence, because  it  was  made  in  the  absence  of  the  other 
defendants.  In  this  action  the  plaintiff  proceeded  for  an 
alleged  injury  committed  on  him  by  the  three  defendants 
jomtly ;  now,  this  at  most  was  only  a  manifesting  of  indi« 
Tidual  mahce  in  the  defendant.  Court,  and  not  at  all  con- 
nected with  the  other  defendants,  or  having  any  relation  to 
the  joint  act  done  by  all  of  them.  He  would  submit,  that 
there  could  not  be  a  stronger  case  to  shew  the  hardship  of 
receiving  such  evidence  than  the  present.  The  damages, 
if  any,  would  be  joint  against  all  the  defendants ;  and  those 
danuiges  would  be  much  increased  if  this  expression  of  indi- 
vidual malice  was  received  in  evidence.  Now,  it  was 
quite  dear,  that  if  a  verdict  passed  for  the  plaintiff,  as  one 
of  the  defendants  was  only  a  constable  and  the  others 
highly  respectable  manufacturers,  the  plaintiff  would  sue 
out  his  execution  for  the  whole  damages  against  the  latter, 
although  the  amount  of  them  was  much  swelled  by  this 
individual  declaration  of  the  former. 

Garrow,  B. — I  am  of  opinion,  that  this  declaration  of 
the  defendant,  Court,  is  evidence.  It  is  necessary,  that 
the  plaintiff  should  connect  all  the  defendants  as  joint  tres- 
passers in  the  fact  of  imprisonment;  and  having  done  so, 
I  must  receive  in  evidence  any  thing  that  either  of  the  de- 
fendants said  relative  to  the  trespass,  though  in  the  ab- 
sence of  the  others.  So  much  as  to  the  law.  On  the 
hardship  of  the  case,  I  need  only  say,  that  if  the  law  were 
not  so,  a  man  going  to  do  another  an  injury  might  proclaim 
his  malice  in  the  market-place,  and  yet  shut  out  evidence 
of  such  malice  from  the  consideration  of  the  jury,  by  only 
usociating  himself  in  the  transaction  with  other  persons 
a  shade  less  guilty  than  himself;  and  persons  may  always 
avoid  the  declarations  of  the  malice  of  their  co-defendants  . 
operating  against  them,  by  taking  care  not  to  be  concern- 
ed in  the  doing  of  things  which  they  cannot  afterwards 
justify. 
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The  evidence  was  then  received. 
Wright  Verdict  for  the  plaintiff.  —  Damages,  SI. 

V, 

Court.  Curwood  and  Carrmgton^  for  the  plaintiff. 

Jervis,  Taunton,  and  Mussel,  for  the  defendants. 
[Attormes — Gowland,  and  Robeson,'] 


^    ^  Rex  r.  Billingham,  Savaoe,  and  Skinner. 

All  persons       X  HE  prisoners  were  indicted  for  a  riot,  and  for  assault- 
nanckg^rprke  ^g  Daniel  Rogcrs,  *Esquire,  a  magistrate,  in  the  execution 

fight,  are  guUty    of  his  office, 
of  an  offence. 

When  a  prize  It  appeared,  that  Billingham  and  Savage  had  agreed  to 

ed,  the  magis-  fight  a  pitched  battle;  and  for  that  purpose  they  met  at  a 

a^  ^in-*^  place  near Hagley,  and  about  one  thousand  persons  wereas- 

tended  combat-  sembled  to  witn^ss  th^  fight.    Mr.  Rogers  was  applied  to 

ants  to  be 

brought  before  to  prevent  it,  and  for  that  purpose  went  (with  others)  to  die 

pel  them  to  en-  place,  and  told  them  that  they  should  not  fight.    The  de- 

ti^^t^kw^c  f«n<lant  Skinner  said,  that  they  should,  and  a  scuffle  en- 

peace  tiu  the  gued  between  him  and  Mr.  Rogers,  who  endeavoured  to 

assizes  or  ses-  .  . 

aions,  and  if       apprehend  him,  which  ended  in  a  general  tumult  on  the 
entor  into  seen-  P'^  ^^  ^^^  mob,  and  the  rescue  of  Skinner. 

rities,  to  commit 
them. 

BuRROUGH,  J. — By  law,  whatever  is  done  in  such  an  as- 
sembly by  one,  all  present  are  equally  liable  for;  which 
ought  to  make  persons  very  cai^ful.  It  cannot  be  diaput* 
ed  that  all  these  fights  are  illegal,  and  no  conseiit  can 
make  them  legal,  and  all  the  country  being  present  would 
not  make  them  less  an  ofiehce.  They  are  luilawfiil  as- 
semblies, and  every  one  going  to  them  is  guilty  of  an 
offence.  The  inconvenience  in  the  country  is  not  se 
great,  but  nearer  London  the  quantity  of  crime  that  these 
fights  lead  to,  is  immense.  My  advice  to  magistratea  and 
oonstalfles  is,  in  cases  \^here  they  have  information  of  a 
fight,  to  secure  the  combatants  before  hand,  and  take 
them  to  a  magistrate,  who  ought  to  compel  them  to  enter 
into  securities  to  keep  the  peace  till  the  next  assiases  <>t 
sessions;  and  if  they  will  not  enter  into  such  security,  to 
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commit  them  to  prijBon*     In  this  way  the  miBchief  would  be        1 825. 
prevented,  and  the  fights  put  a  stop  to.  Rex 

Verdict— Guilty.       «       ''• 
Bmsel  and  Ryan^  for  the  prosecution. 

[Attornies — HilU  and .1 


STAFFORD  ASSIZES. 


Rex  v.  Theodore  Moore.  /tjyss^ 
JTHE  prisoner  was  indicted  under  the  stat.  8  &  9  W.  3,  A  collar  of  iron 
c96,  §  I,  for  having  in  his  possession  an  edger,  not  in  e^^of Un- 
common use  in  any  trade,  but  contrived  for  marking  mo-  terfcit  money,  is 

^  ^      *^  an  instrument 

ney  round  the  educes.     Other  counts  charged  it  to   be  within  the  stat 

8&9W3c. 

"  an  edging  tool,"  "  an  instrument,"  and  an  "  engine"  for  26,  §i,  although 
the  above  purpose.     The  thing  found  in  the  prisoner's  ^^^iJ?^* 
possession  was  a  collar,  which  would  make  a  grained  edge,  pr^M. 

* ,    _  ■  It  is  no  objec- 

(similar  to  that  now  put  on  half-crowns),  on  the  edges  of  tion  to  evidence 
pieces  of  metal  of  that  size.  This  collar  was  a  ring  of  ^^^  felony, 
iron,  on  the  inner  edge  of  which  the  marks  to  be  indented  ?*A.*\^^  *°^ 
on  the  edge  of  the  false  coin  were  made;  and  it  was  to  be  p™oner  guilty 

I  ,  ,  ,   ,  of  another 

placed  on  the  lower  die  when  in  the  coining  press,  and  the  felony, 
pressure  applied  to  the  blank,  by  means  of  the  dies,  press- 
^out  the  blank  in  a  lateral  direction,  so  as  to  receive  the 
inarks  on  the  edge  from  the  inside  of  this  ring  of  iron. 

A  witness  from  the  mint  proved,  that  this  was  the  pre- 
Mnt  method  of  putting  the  grained  edges  on  half-crowns, 
but  that  it  was  a  recent  invention,  and  not  known  at  the 
^e  of  the  passing  of  the  act  of  W.  3.  At  that  time  the 
S^aimng  of  the  edges  of  coin  was  a  separate  process,  and 

distinct  from  the  process  of  coining,  and  was  done  by  an 

• 

iiiAtrument  held  in  the  hand,  and  called  an  edger  or  edging 
^I;  but  that  that  instrument  was  not  now  in  use. 

^noood  for  the  prisoner,  objected,  that  it  was  clearly 
sbewi)  that  this  collar  was  neither  an  edger  nor  an  edging  tool, 
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and  it  was  neither  an  engine  nor  an  instrument,  those  terms 
importing  things  distinct  from  other  machinery.  As  this 
MboRB.  collar  was  of  no  use  except  as  forming  a  part  of  a  coin- 
mg  press;  it  was,  therefore,  neither  an  engine  nor  an  in- 
strument, being  in  fact  only  a  part  of  something  else.  The 
real  state  of  the  case  was  this :  in  the  reign  of  King  Wil- 
liam, the  only  way  of  graining  the  edges  of  money,  was  by 
a  hand  tool;  and  the  legislature,  therefore,  made  it  cri- 
minal tohave  such  a  thing.  They  could  not  provide  against 
what  was  not  invented;  but  it  was  legal  to  have  a  collar 
of  this  kind,  because  no  legislative  enactment  forbad 
it;  the  thing  hot  being  invented  at  the  time  the  act 
passed. 

Jervis  for  the  prosecution,  argued,  that  this  collar  was 
an  instrument  for  graining  the  edges  of  pieces  of  metal, 
and  was  within  the  general  words  of  the  statute,  though  it 
might  not  be  an  edger  or  edging  tool,  and  it  was  not  the 
less  an  instrument,  because  it  was  used  in  a  press,  than  if 
used  by  the  hand;  and  the  general  words  of  the  act  would 
be  of  no  use,  if  they  did  not  apply  to  instruments  which 
were  different  from  the  old  instrument  called  an  edger. 

BuRROUGH,  J.  (having  consulted  with  Garrow,  B.)  re- 
served the  point  for  the  opinion  of  the  twelve  judges. 

An  accomplice  was  called,  who  proved  that  the  prisoner 
had  used  this  collar  for  graining  the  edges  of  counterfeit 
half-crowns. 

Curwoody  for  the  prisoner,  objected  to  this  evidence. 
The  act  of  coining  being  a  species  of  treason  higher  in  de- 
gree than  the  one  the  prisoner  was  charged  with,  the 
greater  offence  ought  not  to  be  given  in  evidence  to  prove 
the  less. 

Burrough,  J. — Whatever  goes  to  prove  the  prisoner 
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guilty  of  the  offence  he  is  charged  with,  is  evidence;  how- 
ever it  may  also  go  to  shew  him  guilty  of  another  felony. 

The  evidence  was  received.  y^^^j^^^  ^^^^ 

Jervis,  Taunton,  and  Shepherd,  for  the  prosecution. 
Curwood  and  C.  Phillips ,  for  the  prisoner. 

[Attomies— CAippemfa/f,  and  Jones  J] 

Tlie  first  point  has  been  con-      were  ofopinion,  that  the  collar  was 
ndered  by  the  twelve  judges,  who      an  instrument  within  the  statute. 


MONMOUTH  ASSIZES. 


James  «?.  Swift,  Esq.  Jug,  stk. 

f  ALSE  imprisonment  against  the  defendant,  who  was  Anodceofac- 
bailiff,and  one  of  the  justices  of  the  borough  of  Mon-  ^^^.^^y 
mouth.    It  appeared,  that  the  plaintiff's  attorney  was    afinnof  two 

1  mi  A  i»r  1  attomies  who 

named  Thomas  Addams  Williams.  are  partners, 

and  are  employ- 
ed by  the  plain* 

LudioWy  for  the  defendant,  objected,  that  the  name  of  ^nd*if^tB 
the  plaintiff's  attorney  was  not  correctly  stated  in  the  sig-  "gned  r.  &  w. 

A*  W*  tluB  is 

nature  to  the  notice  of  action  :  the  notice  of  action  being  good,  though 
signed,  "  T.  &  W.  A.  WilUams."    Now,  the  attorney  on  "^^^iZt  is 
the  record  was,  "  Thomas  Addams  Williams,"  and  that  ^•^•'2?^!*^^® 
was  his  true  name,  his  brother's  name  being  William  Ad-  there  was  no 
dams  WiUiams,  Thomas  Addams  being  the  christian  name  same  surname, 
of  the  attorney  in  the  record.  wi^  th^otice 

bore  date. 
,  ,  ,  ,  It  is  no  ob- 

Garrow,  B. — This  notice  was  intended  to  give  your  jection  that  the 
client  an  opportunity  of  tendering  amends.     If  you  can  by*a  firm?^* 
shew,  that  in  Monmouth  (from  which  this  notice  is  dated) 
that  there  are  two  firms  of  Williams,  who  are  attornies, 
there  may  be  something  in  it ;  but  without  that  the  notice 
is  good. 

Ludlow  then  objected,  that  the  notice  was  by  two  at- 
tomies, the  action  being  brought  only  by  one. 
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GarroW)  B. — There  is  nothing  in  that. 
Jajibs  Verdict  for  the  plaintiff— Damages  5L 

V. 

Swift.  Campbell  and  C  Phillips,  for  the  plaintiff. 

Ludlow,  for  the  defendant. 

[Attornies— 7'.  4*  H^.  A.  Williams,  and  Pkilpots.] 


In  the  ensuing  Michaebnas  Temif  Ludlow  moTed  for  a 
rule  fdii  for  a  new  trial,  but  the  Court  concurred  in  the 
opinion  of  the  learned  Baron  at  the  trial,  and  refused 
the  rule. 

^ug,  13/A.  Howell  v.  Young,  Gent,  one,  &c. 

In  an  action  ACTION  on  the  chse.    The  1st  count  of  the  declara- 

againstanat-  tiou  stated,  that  the  plaintiff  had  agreed  with  one  Jbhh 

S^ftf ^c  O'^^e  and  one  Ralph  Olive  to  lend  them  the  sum  of  SOOOl. 

declaration  state  the  repayment  of  which  was  to  be  secured  by  a  warrant 

that  the  plain-  ^^^  "^ 

tiff  retained  him  of  attorney,  toconfess,  &c. ;  and  to, be  further  secured  by 
tain  security  "  Certain  mortgages  of  freehold  premises,  &c.,  provided  such 
Aat  hfa^'  ted  ^*"'*'**  ^^  attorney  and  mortgages  should  be  found  to  be  a 
the  retainer  and  good  and  sufficient  security  ;  and  that  the  plaintiff  retain- 
duty,  and  re-  ed  the  defendant  for  reasonable  fees,  &c.  to  ascertain 
•orority  to*bc  whether  the  said  warrant  of  attorney  and  mortgages  would 
§r*^'idlltfff***  ^  ^  good,  and  valid,  and  sufficient  security  for  the  repay- 
adTanced  his  ment,  &c. ;  and  that  the  defendant  '^  having  then,  and 
the  ^ni^  was  there  accepted  such  retainer  and  employment,  it  became, 

ofwWchSb*"*  *"^^  ^^  ^^^  ^"*y  *^  "^^  ^"^  ^^^  proper  care  and  diligence 
piamtiff  lost  the  to   ascertain  whether  the  said  warrant  of  attorney  and 

The  gist  of  the  mortgages  would  be  a  good,  valid,  and  sufficient  security 
iregSgen«^%nd  *^  sccurc,'' &c.  ''nevertheless,  the  pMntif  in  fact  saith 
IteTlniiiiiu-  ^^^  '*^  defendant,  not  regarding  his  duty  in  that  behalf, 
tions  runs  from    but  Contriving  to  deceive  and  defraud  the  said  plaintiff  m 

the  time  ofthe       .  .  ,.  -  . .  ■•  i 

negligence,  and  thjs  respcct,  did  not,  ru)r  would  use  due  or  proper  care  and 
time  oTthe^oss  ^^Wgence  to  ascertain  whether  the  said  warrant  of  attorney 
ofthe  interest     and  mortgages  would  be  a  good,  valid,  &c.  security,  but 

wholly  neglected  and  omitted  so  to  do,  and,  on  the  con- 
trary thereof,  on,'*  &c.  at,  &e.  ''falsely  and  deceiifuUy 
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represented  and  asserted,  and  caused  and  procured  the 
M plaintiff* to  believe^  that  the  said  warrant  of  attorney  Howvll 
and  mortgages  were  a  good,"  &c.  "  security,"  &c. :  youno 
"  whereupon,  the  plaintiff,  confiding  in  the  said  represen- 
tations and  assertions  of  the  said  defendant,'*  advanced 
the  money.  The  declaration  then  proceeded  to  state, 
that  J.  &  R.  Olive  gave  a  warrant  of  attorney,  dated 
March  1st,  54  Geo.  3,  and  executed  indentures  of  lease 
and  release  on  9th  and  10th  of  March,  and  an  assignment 
on  the  9th  of  March  in  the  same  year ;  and  that  these  se- 
curities were  not  good  or  sufficient ;  by  which  the  plaintiff 
was  injured,  and  had  lost  the  interest  of  the  sum,  and  was 
likely  to  lose  the  principal.  The  ^  count  was  similar  to 
the  first,  except  that  it  did  not  state  the  warrant  of  attor-* 
ney.  The  3r4  count  was  similar,  but  stated  it  to  be  an 
adyance  of  money  on  a  security.  The  4//i  count  stated, 
that  the  plamtiff  had  agreed  to  lend  3000/.  to  J.  &  R. 
Oliye,  on  security,  and  defendant  was  employed,  &c., 
and  falsely  asserted,  that  the  warrant  of  attorney  was  a 
sufficient  security,  well  knowing  that  it  was  not. 

Pleas — 1^^,  The  general  [issue ;  and,  2d,  That  the  de- 
fendant was  not  guilty  of  the  supposed  grievances  within 
rix  years ;  and,  3rd,  Actio  non  accrevit  infra  sex  annos. 
Replication,  that  the  cause  of  action  did  occur  within  six 
years  ;  and  a  special  demurrer  to  the  second  plea,  on  the 
authority  of  the  case  of  Dyster  v.  Batty e^  3  B.  &  A.  448. 

It  appeared,  that  in  the  year  1814  the  plaintiff  had  a 
sum  of  30002.  and  that  he  went  to  the  defendant,  who  was 
an  attorney,  to  place  it  out  for  him  on  freehdd  security ; 
and  the  defendant  said,  he  knew  two  gentlemen  near 
Gloucester  who  would  take  it;  and  that  he  introduced  the 
plamtiff  to  the  Messrs.  Olive,  who  were  then  in  credit^ 
sod  considered  respectable  persons.  This  money  was  ad- 
vanced, and  the  warrant  of  attorney  and  mortgages  given, 
^stated  in  the  declaration.  The  Olives  continued  in 
c^t,  and  kept  the  interest  regularly  paid  till  the  month 
of  October,  18S0.  (R.  Olive  having  died  previously,) 
John  Olive  became  bankrupt  in  the  month  of  December, 
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1825. 
Howell 

V. 

Young. 
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I8SO9  And  (died  in  that  month.  It  was  then  discovered, 
that  a  very  considerable  proportion  of  the  lands  pretended 
to  be  mortgaged  by  Messrs.  OUve  to  the  plaintiff  did^not 
belong  to  them,  but  were  the  property  of  other  persona ; 
and  that  the  part  that  did  belong  to  them  was  not  wordi. 
3000/.  or  near  that  amount.  The  action  was  commenced 
in  Michaelmas  term,  1824. 

BuRRouGHy  J.  asked  the  plaintiff's  counsel,  how  they 
got  over  the  statute  of  limitations  ? 


,  . 


Cnrwood,  for  the  plaintiff,  referred  his  Lordship  to  the 
cases  o{  Roberts  v.  Bead,  16  £a.  215,  and  Gillon  v.  Boi- 
dingion,  ante,  Vol.  1,  p.  541,  where  it  was  held,  that  in  an 
action  on  the  case  the  statute  ran  from  the  time  of  ^the 
damage,  which  in  this  case  did  not  accrue  till  the  failure 
of  the  payment  of  the  interest,  and  not  £rom  the  time  ol 
the  act  done,  and  no  damage  had  occurred  for  which  the 
plaintiff  could  bring  an  action,  till  he  was  injured  by  the 
fiulureM)f  the  interest. 

BuRRouGH,  J. — The  law  is  the  other  way,  otherwise, 
no  one  would  be  safe ;  and  his  Lordship  cited  Short  v« 
McCarthy,  3  B.  &  A.  626. 

The  plaintiff's  counsel  then  wished  to  go  on  the  fourth 
count,  which  alleged  fraud  in  the  defendant,  and  cited  the 
case  of  Br ee  y.  Holbech,  Doug.  130,  as  an  authority  to 
shew  that,  in  cases  of  fraud,  the  statute  of  limitations  only 
ran  from  the  time  of  the  discovery  of  the  fraud. 


BuRROUGH,  J. — Without  giving  any  opinion  as  to  the 
time  from  which  the  statute  runs  where  there  is  fraud,  I 
shall  permit  the  case  to  go  to  the  jury.  In  every  other 
view  of  the  case  the  statute  is  a  bar. 

The  case  then  proceeded  on  the  question  of  fraud,  and 
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lad  the  jury  found  a  verdict  for  the  defendant,  thereby 
negatmng  the  fraud. 

Curwoodf  Maule,  C.  Phillips,  PhUlpots,  and  Carrington, 
for  the  plaintiff. 

Taunton,  Ludlow y  Campbell,  &  Cross,  for  the  defendant. 

[Attormes — Croome  Sr  Smith,  and  Youngs  jr  DuberlyJ] 
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In  the  ensuing  Term,  Curwood  moyed  for  a  new  trial,  on 
the  ground  that,  in  actions  on  the  case  the  statute  ruRs 
from  the  time  of  the  damage,  which  in  this  case  was  the 
loss  of  interest  in  1820,  and  not  from  the  time  of  the  act 
doBe  or  omitted,  which  was  the  cause  of  the  loss ;  and 
the  Court  granted  a  rule  nisi. 


IS25. 
Howell 

YOUNO. 
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BEFORE  BAYLEY,  HOLROYD,  &  LITTLEDALB,  JS. 

In  Bank.     (Sitting  under  the  King's  Warrant.) 

The  Court  called  on  Curwood,  Maule,  and  Carrington,  to 
^port  the  rule  for  a  new  trial.  They  argued  that,  to  shew 
from  what  time  the  statute  ran,  it  was  necessary  to  consider 
when  the  cause  of  action  accrued,  which  was  stated  on  the 
present  record.  It  did  not  follow,  that  because  the  plaintiff 
had  a  cause  of  action  more  than  six  years  ago,  he  was  bar- 
bed if  the  cause  here  stated  accrued  within  six  years.  In 
many  cases,  a  plaintiff  may  have  different  causes  of  action, 

* 

and  different  forms  of  action  on  the  same  state  of  facfs ; 
notwithstanding  the  defendant  may  lose  some  advantage 
bjthe  plaintiff  changing  his  form  of  action.     In  some  in* 
atances  he  may  bring  his  action  in  case,  or  in  assumpsit, 
as  m  that  of  a  carrier  for  the  loss  of  goods ;  and  yet  in  the 
fbfmer,  the  defendant  loses  his  plea  in  abatement  for  not 
joining  all  his  partners.     Assignees  of  a  bankrupt  may  of- 
ten bring  trover  instead  of  assumpsit,  which  ousts  the  de- 
fendant of  a  set  off;  and  it  is  said  in  Scott  v.  Shepherd,  3 

VOL.  II.  R 


Feh,  14M. 
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Wils.  408;  and  laid  down  in  Wheaify  v.  Si(me,  Hob.' ! 
that  a  plaintiff  might,  under  some  circumstances,  brin( 
ther  trespass  or  case : — ^that  shewed  that  he  might  w 
the  trespass,  and  resort  to  the  consequential  dami 
so  a  party  may  bring  assumpsit  to  recover  money  dw 
stead  of  debt,  although  the  defendant  loses  his  wage: 
law.  Slades*s  case,  4  Rep.  93  a.  And  as  the  plaintiff] 
had  the  personal  security  as  well  as  the  bond,  he  a 
bring  no  action  till  the  loss  of  the  interest^  because,  tho 
the  mortgage  might  be  bad  from  the  first,  yet  the  pers* 
security  of  the  Olives  might  be  sufficient.  Hawkin 
Howard  Sf*  Gibbs^  cotte^  Vol.  1,  p.  ^2,  and  a  plaintiff 
not  sue  quid  timet  except  in  the  six  cases  mentionec 
Lord  Coke,  1  Inst.  100  a. 


•  f 


Bayley,  J. — A  man  certainly  cannot  sue  quia  t 
except  in  those  cases,  but  if  your  cUent  had  got  a  bac 
curity,  he  had  a  complete  cause  of  action  at  that  time* 

The  plaintiff's  counsel  then  argued  on  the  cases  of 
berts  V.  Read^  and  GiUan  v.  Boddington,  that  if  the 
claration  was  framed  in  case,  the  statute  only  ran  from 
damage,  although  if  it  had  been  in  assumpsit,  the  sta 
would  clearly  have  run  from  the  breach  of  the  prcm 
As  in  the  cases  of  Battley  v.  Faulkner,  3  B.  &  A.  288, 
Short  V.  McCarthy,  3  B.  &  A.  626.  The  cause  of  ac 
being  in  the  one  set  of  cases  the  damage ;  in  the  other  j 
breach  of  the  promise* 


Bayley,  J. — The  cause  of  action  stated  in  this  ded 
tion  is,  the  alleged  misconduct  of  the  defendant.  The  d€< 
atioh  alleges  a  retainer  to  do  certain  work,  and  that  it  wai 
defendant's  duty  to  see  that  certain  securities  were  g< 
and  then  states  a  breach  that  the  defendant  neglected 
duty,  and  misrepresented  the  goodness  of  the  secu; 
and  that  the  plaintiff  lent  the  money.  It  also  states 
security  to  be  bad.  This  alone  is  a  perfect  count, 
shews  a  clear  cause  of  action,  and  would,  on  sufficient 
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d^ice,  have  entitled  the  plaintiff  to  recover,  because  the 

defendant  had  accepted  a  retainer,  and  the  plaintiff  had 

got  a  bad  security  instead  of  a  good  one.     The  damage  is 

only  the  natural  consequence  of  the  previous  injury.     If 

inaction  is  brought  for  words  in  themselves  actionable, 

and  the  declaration  states,  that  '^  by  means  whereof,'*  &c. 

die  plaintiff  sustained  special  damage.  What  is  considered 

tt  the  cause  of  action  ?     Clearly  the  speaking  of  the  words, 

and  the  latter  part  is  only  an  explanation  of  the  manner  in 

which  the  previous  injury  had  occasioned  damage.     In  as- 

aompsit,  it  is  clear  that  if  the  breach  of  duty  was  beyond 

the  six  years,  the  statute  of  limitations  is  a  bar,  though 

the  damage  was  within  six  years.     In  Short  v.  JU'Carthy, 

^  attorney  was  to  make  a  search,  and  the  statute  was 

there  held  to  run,  not  from  the  time  of  the  promise,  but 

from  the  time  of  the  neglect  to  perform  the  duty.     I  can- 

'^ot  see  any  substantial  difference  between  assumpsit  for  a 

breach  of  duty,  and  an  action  on  the  case;  and  it  would 

^Hj  a  great  anomaly,  if,  where  the  law  raises  the  duty  and 

*Oe  promise,  you  would  be  barred  in  assumpsit;  but  if  you 

'ilined  your  action  in  case,  on  the  duty,  you  would  not. 

-^naed  as  this  declaration  is,  the  gist  of  the  action  is  the 

^^ligence  of  the  defendant,  and  not  the  damage;  and 

^l^erefore,  I  think,  that  the  statute  is  a  bar. 


HOWXLL 


V. 

Young. 


HoLROYD,  J. — I  think  the  negligence  is  the  cause  of  ae- 
on, and  that  the  statute  is  a  bar,  unless  the  loss  of  inter- 
had  raised  a  fresh  cause  of  action ;  and  I  think  it  did 
;  it  merely  went  to  measure  the  damages.     A  distinc- 
on  has  been  taken  between  actions  on  the  case  for  tort, 
^^d  actions  of  assumpsit ;  but  the  ground  of  action,  the  neg- 
*^^^ce,  is  the  same  in  both  the  forms.     The  case  of  Fet^ 
V.  Seale,  1  Salk.  II,  goes  to  shew  a  distinction  be- 
this  case  and  those  for  excavating  near  walls.     It 
«8  a  case  of  assault ;  the  party  had  recovered  damages 
^or  the  assault,  and  afterwards  a  piece  of  his  skull  came 
^Mti  and  he  brought  a  fresh  action.     If  the  damage  had 


] 
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been  the  cause  of  action,  he  would  have  recovered  for  this 
fresh  injury ;  but  the  Court  held  that  he  could  not.  But  in 
the  cases  of  theexcavations,  there  was  a  continuing  cause  of 
action.  Shower ,  who  was  for  the  plaintiff  in  the  case  in  iSeitt- 
eUf  compared  it  to  a  nusance,  where  every  new  dropping  is 
a  fresh  cause  of  action ;  but  Holt,  C.  J.  said,  that  there  was 
no  new  battery  by  the  defendant,  and  that  the  consequence 
of  the  battery  was  not  the  cause  of  action;  and  in  the  pre- 
sent case  there  is  not  any  new  negligence.  If  an  action  had 
been  brought  before  the  non-payment  of  the  interest,  the 
jury  might  take  into  their  consideration  the  probable  losa 
the  plaintiff  might  incur.  And  if  such  an  action  had  been 
brought,  the  fresh  damage  by  the  failure  of  interest  woidd 
not  have  made  a  fresh  cause  of  action.  If  so,  the  plea  is 
proved,  and  the  whole  cause  of  action  accrued  more  than 
six  years  ago. 

Rule  discharged. 


LiTTLEDALE,  J.  had  left  the  Court  before  Mr.  Justice 
HoLROYD  had  concluded  his  judgment. 


Oti  this  point  see,  in  ad(tition  to 
the  cases  above  cited,  Lowe  v. 
Harwood,  Palm.  529;  Saunders  y. 
Edwards,  1  Sid.  95;  and  fnUe^ 
head  v.  Howard,  2  B.  &  B.  372. 

On  the  question,  how  far  firaud 
takes  a  case  out  of  the  statute  of 


limitations,  see  the  cases  of  Brm 
V.  Holbech,  Doug.  630;  South  Sm. 
Company   v.    Wymondnll,    S  P* 
Wms.    143;    Lord  Wmsrim^imCm 
Case,  3  P.  Wms.  144 ;    Bntwm  v. 
Howard,  2B.  &B.  73;  and  Clmrlk. 
V.  Hongham,  3  Dow.  &  Ry.  322. 
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Sittings  at  Westminster,  in  Hilary  Term,  1826. 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


1826. 
Doe  on  the  demise  of  Chandless  v.  Robson.  ^^^'  ^''• 

•Ejectment  to  recover  a  house,  in  the  parish  of  St.    ,  To.uppoit  an 

1^^  '  '^  ejectment  on  a 

'***^iy4e-bone.     The  defendant  was  the  under-lessee,  and  forfeiture  of  a 

^*^e  ejectment  was  brought  by  the  landlord  on  an  alleged  performance  of 

''^rffeiture  incurred  by  breach  of  two  of  the  covenants  con-  J^^^J'eMJitL 

^^incd  in  the  lease.     One  of  them  beingr  a  covenant  to  pay  to  do  an  act,  the 

♦1^  11  .  •      lessor  of  the 

^**e  rent,  and  the  other  a  covenant  to  duly  keep  m  repair  plaintiff  must 
*he  pavement  of  a  certain  footpath,  according  to  the  pro-  Icnce*©?  Ae 
^'^^Bions  of  a  private  act  of  parliament,  relative  to  the  pave-  °J^**A„d^iJ*lbe 
**^eiit8  of  the  parish  of  St.  Mary-le-bone.  covenant  be  for 

llie  lease  containing  these  covenants,  and  a  proviso  for  the  lessor  of  the 
^^-entry  for  non-performance  of  any  of  the  covenants  L^ye^  demand 
*l^e»ein  contained,  was  put  in,  and  it  was  shewn  that  the  of  "«*  ^^^^ 
^^ffendant  was  the  imder-lessee,  but  no  evidence  was  given 
^^*^  the  part  of  the  lessor  of  the  plaintiff  to  show  that  any 

^^nt  had  ever  been  demanded,  or  that  the  footpath  was 

•Jot  in  good  repair. 

VOL.  n.  8 
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Abbott,  C.  J. — I  think  the  plauitifF  must  be  called,  for 
in  all  cases  of  forfeiture,  the  lessor  of  the  plaintiff  must 
n  ^'  eive  some  negative  evidence  that  the  thing  has  not  been 

done.  If  the  covenant  is  to  pay  rent,  it  ought  to  be  shewn 
that  the  rent  has  been  demanded ;  and  if  the  covenant  be 
for  the  doing  of  any  act,  some  evidence  of  the  omisskm 
should  be  given  before  a  remedy  so  highly  penal  can  be 
put  in  force.  Nonsuit. 

Denman  and  Chitty^  for  the  lessee  of  the  plaintiff* 

Storks  J  for  the  defendant. 

[Attomies  C.  Witkijumk  and  HoMh  $-  &.] 


Sittings  at  Westminster  after  Hilary  Term. 


Feh.  uth.  jjqj,  ^^  ^^xe  demise  of  Knight  v.  Rowe* 

If  on  the  trial  of  £1J£CTMENT  to  recover  a  house  and  premises  at  Ken* 
against  the  as-  sington.  The  lessor  of  the  plaintiff  was  the  landlord,  and 
anTonifforfd-  *^®  defendant  had  been  appointed  assignee  of  a  peraoii 
ture  of  a  lease     named  John  Leonard  Jones,  who  was  the  lessee,  he  bannir 

by  breach  of  CO-  ^ 

venant,  it  ap-  taken  the  benefit  of  the  Insolvent  Debtors*  act.  The  leaae, 

bmdiord  so  act-  which  was  dated  July  SO,  1820,  contained  the  usual  dauair 

Ae  tewntw  <>f  ^^«-€^^ry  for  breach  of  any  of  the  covenants,  and  mUr 

signee  to beUcve  alia  the  following  covenant:  "  And  also,  that  he,  the  said 

that  the  latter        _. 

was  doing  aU       Johu  Leonard  Jones,  his  executors,  administratom,  and 


The  iand^OTd~~  assigns,  or  somc  or  one  of  them,  shall  and  will,  at  his  and 

cannot  recover,  th^jf  q^q  ^^g^g  ^^^  charges,  forthwith  insure  and  caum  ## 

although  the  ^                                        . 

covenants  be  be  insured  upon  the  said  messuages,  tenements,  and  builds 

and  there  ^  ^"'  l^gs^  and  upon  all  such  other  erections  and  buildings  ci 

nOT*^*diroe^-  ^^^^  ^^  °^y>  during  the  continuance  of  the  said  term  hen^- 

tion  on  the  part  by  granted,  be  created  and  built  on  the-  premises  herebf 

of  the  Uttdlord.  «^  ©              '                                                                f                              ^ 
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(Used,  iMT  any  part  thereof,  tn  two  thirds  of  the  value 
Ame^  mt  the  Uast,  from  loss  or  damage  by  fire>  in  the 
Sim  Fire  Insiirance  Office  for  insurance  from  fire^  or  in 
•a»fr  other  respectable  office  in  thejcimt  names  of  the  said 
WiKkm  Kmight,  his  heirs  and  assigns ,  and  the  said  John 
lemmdJIones,  his  executors,  administrators,  and  assigns; 
mibem  tine  to  time  during  the  continuance  of  this  de- 
wkSf  the  said  John  Leonard,  his  executors,  adminislra- 
dn,  and  assigns,  shall  and  will  renew,  and  keep  in  force 
suk  pofiey  or  policies  of  insurance,  and  also  shall  and 
ftSlprodfwe  and  shew  the  policy  or  policies  of  such  insur- 
me,  and  the  receipt  of  the  premium  and  duty  thereof 
fifm  time  to  time  when  thereunto  revested  by  the  said 
WUHam  Knight,  his  heirs,  or  assigns.*'  And  it  was  fur- 
Aer  prarided,  that  in  case  of  Jones,  or  his  executors,  &c. 
snitting  to  insure  as  before  coyenanted,  that  the  lessor 
should  be  at  liberty  to  do  so,  and  to  take  the  premium  as 
nereased  rent. 

On  the  part  of  the  plaintiff,  the  execution  of  the  lease 
VIS  proved,  and  al^o,  that  the  defendant  was  appointed 
angnee  of  the  lessee  under  the  Insolvent  Debtor's  Court 
m  March,  182S;  and  it  further  appeared,  that  in  the 
mMk  of  October,  18^,  Mr.  Knight  called  on  the  defend- 
md,  and  asked  to  80e  the  policy  of  insurance  effected  on 


H  was  shewn  him,  and  was  for  8001.,  and  in 
liie  dcfindanf  8  name  only.  And  it  was  proved  on  the  part 
af  the  plaintiff,  that  the  premises  were  worth  from  1700/. 
to  18001;  however,  on  this  point  there  was  a  contradiction ; 
tte  dfifcwlant's  witnesses  stated  the  value  not  to  exceed 
ttOOL 

The  defence  was,  that  the  defendant  had  believed  that  he 
VIS  dajbg  what  was  right,  but  that  he  was  deceived  by 
die  oondnct  of  the  lessor  of  the  plaintiff  himself.  And 
ila|ipeei«dj  that  when  Jones  executed  the  original  leaser 
balk  Aat  and  the  counterpart  remained  with  the  lessor, 
it -liaaijig  alien  on  them. for  money  lent.  But  in  the  y^ar 
nut,  Jcmem  wishing  to  raise  money  upon  the  lease,  Mr. 

s2 
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Knight,  the  lessor  of  the  plaintiff,  being  an  attorney, 
pared  an  absti^ust,  which  was  then  shewn  to  the  defendane. 
In  that  abstract  it  was  stated,  that  the  tenant  was  "  to  ui' 
sure  and  keep  insured  the  premises,  and  to  produce  th^ 
policy  and  receipts ;  and  if  no  insurance,  or  a  refbstl  to 
produce  the  policy  and  receipts,  Mr.  Knight  is  to  be  a^'C 
liberty  to  insure."    At  Christmas,  1823,  a  year's  rent  wm^ 
due,  and  Jones  having  been  discharged  under  the  JnuA.-* 
vent  Debtors*  act,  it  appeared,  that  from  Christmas,  1825^1 
to  Christmas,  1824,  the  lessor  of  the  plaintiff  had  himse'SS 
insured  the  premises  at  the  Phoenix  Fire  Office  at  800^    •! 
and  that  at  Christmas,  1824,  the  defendant  insured  thei 
at  that  office  at  the  same  sum* 


On  these  facts,  Campbell,  for  the  defendant,  argued 
the  defendant  had  acted  bond  fide;  that  he  was  led  to 
what  he  had  done  by  having  seen  an  abstract  furnished 
the  lessor  of  the  plaintiff  himself;  and  that  as  to  the  » 


insured,  that  was  the  precise  value  at  which  the  lessor    of 
the  plaintiff  had  himself  insured  the  premises  in  the  pre- 
vious year. 

Scarlett,  contra,  contended,  that  these  facts  were  nei- 
ther a  release  nor  a  dispensation  with  the  covenant,  and 
that  as  to  the  abstract,  any  one  who  was  going  to  purchase 
the  premises,  or  to  lend  money  on  them,  would  not  do  mo 
without  a  perusal  of  the  original  lease. 

Abbott,  C.  J. — The  lessee  and  his  assigns  are,  by  thi^ 
covenant,  bound  to  effect  an  insurance  on  the  premises  m^'^ 
two-thirds  of  their  value ;  and  though  there  is  clearly 
dispensation  in  this  case,  I  am  of  opinion,  that  if  the  coo-   ^ 
duct  of  the  lessor  of  the  plaintiff  was  such  as  to  induo^^ 
any  cautious  and  reasonable  man  to  suppose  that  he  woul^^^ 
be  doing  enough  if  he  insured  at  8002.  in  his  own  name-'^^L 
as  this  is  a  case  of  forfeiture,  the  lessor  of  the  plainti^^^ 
would  not  be  entitled  to  recover:  and,  in  that  way. 
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duD  leave  the  case  to  the  jury.  Mr.  Rome  insured  at 
the  same  sum  at  which  the  lessor  of  the  plaintiff  himself 
had  insured,  and  he  effected  the  policy  at  the  same  in- 
«anaice-office.  It  is  said  that  the  policy  was  in  his  own 
nme  only.  Now,  on  that  point  it  will  be  for  the  jury  to 
qr,  whether,  after  seeing  the  abstract,  the  defendant  did 
Dot|  as  a  reasonably  prudent  man,  think  that  he  was  doing 
ift  that  was  necessary ;  for  if  he  did,  although  the  ab- 
tact  was  not  intended  to  deceive,  the  defendant  is  entitled 
toaTerdict,  this  ejectment  bemg  brought  for  a  forfeiture. 

Verdict  for  the  defendant. 

Scarlett  and  Holt,  for  the  lessor  of  the  plaintiff. 

Campbell,  for  the  defendant. 

f  Attomies — Popkin  aud  Thomas,^ 

By  the  cases  of  Reynolds  v.  Pitt,  agunst  an  ejectment  for  a  breach 

ISVo.  134,  and  White  v.  War-  of  covenant  to  insure  against  fire. 

w»  2  Mer.  459,  it  appears  that  See  also  the  case  of  Doe  d.  Pott 

^fitywin  not  grant  an  injunction  v.  Sherwin,  3  Camp.  134. 


JaRMAIN  v.  AlgaR.  Feb.  \4th, 

1  HE  declaration  stated,  that  at  the  time  of,  &c.  one  A  promise  by 
Geoige  Flack  was  indebted  to  the  plaintiff  in  the  sum  of  cJte  a  baU-^nd 
9tL4§.  8rf.,  and  that  the  plaintiff  had  caused  a  certain  ««»  writtobe 

'  f^  sued  out  against 

hilable  writ  called  a  latitat,  indorsed  for  bail  for  that  sum,  a.  b.  in  consi- 

-.  i»ii-i  o  1  1  deration  of  the 

la  be  issued  out  ot  the  Court,  &c.  and  was  about  to  cause  plaintiff  forbear- 
Hack  to  be  arrested  thereon;  and  that  the  defendant,  in  Afe^^Twrit 
eooaideration  that  the  plaintiff  would  forbear  to  arrest  Flack,  already  sued  out, 

,  .  *       ^  ^  ,  is  not  a  promise 

pmiiised  to  execute  a  baiUbond  upon  process  issued  either  to  answer  for  the 
Bto  Sussex  or  Middlesex  against  Flack,  when  such  bond  other,  under  the 
Aonld  be  tendered  to  him,  within  one  week  from  the  time  JJestotifteof ^ 

frauds. 
ABaYarment  of  a  tender  of  the  bail-bond  for  execution  is  not  proved  by  evidence  of  the  sheriff's 
^aing  to  the  defendant,  and  asking  him  to  sign  the  bail-bond,  no  bond  being  produced,  he 
none  with  him,  and  his  atisistant  only  iiaving  some  blank  boada  in  his  pocket,  which  he  always 
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of  making  the  promise.  It  then  aveired  thai  the  pi 
did  forbear  to  arrest  Flack,  and  caused  a  biU  of  Mid 
to  be  issued  against  him,  and  that  the  sheriff  of  Midc 
within  the  time  limited,  tendered  a  baU-bond,  eandb 
&c.  and  requested  the  defendant  ta  execute  iii  j< 
defendant  not  regardingi  &c.  refused  to  execute^  wk 
&c    Plea — General  issue* 

It  appeared,  that  very  early  in  the  month  of  A 
1825,  a  bailable  writ  was  sued  out  against  Mr*  € 
Flack,  and  diat  Mr.  Roe,  the  plaintiff's  attorn^ 
after  went  to  Brighton,  where  he  saw  Mr.  FladL  m 
defendant,  when  the  latter,  in  consideration  that  Mi 
would  not  cause  Flack  to  be  arrested  on  that  writf  ei 
into  the  following  undertaking : 


**  Jarmain  against  Flack. 

''  Mr.  James  Roe, 

^*  I  hereby  undertake  to  sign  a  bail-bond  for  iim 
**  defendant  in  this  action,  either  on  a  writ  issued  int 
*'  sex  or  into  Middlesex,  when  tendered  to  me  with 
**  week  firom  this  date. 

''  jiugust  8, 1825.  (Signed)        ''  Jos.  Au 


On  the  ISth  of  August  Mr.  Roe  sued  out  a  bill  oj 
dlesex  against  Mr.  Flack,  the  original  defendant,  im 
for  bail,  to  the  amoimt  of  34i.  4».  8d.;  and  a  w 
was  delivered  to  Whitcombe,  a  sheriff's  officer,  wl 
the  same  day,  (Aug.  13th),  went  to  the  defendant^  u 
him  that  he  came  by  the  desire  of  Mr»  Roe  to  ask  1 
sign  the  bail-bond  for  Mr.  Flack,  and  that  the  defi 
declined  to  execute  the  bond  till  Mr.  Flack's  name ' 
it.  It  however  appeared,  that  no  bond  was  prodnc 
die  officer,  nor  had  he  any  bail-bond  in  his  poaaeai 
the  time;  but  his  assistant,  who  accompanied  him^  ] 
that  he  had  some  blank  bail-bonds  in  his  pocket, 
always  carried. 
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Uarryat  and  Stephen  for  the  defendant. — In  this  case  the 
pbuntiffmust  be  called.  This  undertaking  is  a  promise  to 
answer  for  the  default  of  Flack,  and  is  a  promise  within  the 
fourth  section  of  the  statute  of  frauds  (a).  It  may  be  ar- 
gued that  this  is  not  an  undertaking  to  pay  the  money ; 
but  it  being  a  promise  to  execute  a  bail-bond,  the  party 
impliedly  undertakes  to  pay  the  debt,  in  one  of  the  events 
which  the  bail-bond  is  to  meet.  If  this  be  within  the  sta- 
tute, though  it  is  in  writing,  it  will  not  be  good,  as  it  does 
not  state  the  consideration,  which  is  essential  to  a  guarantee 
under  the  case  of  Saunders  v.  IFakeJield,  4  B.  &  A.  595. 
There  is  also  another  ground  of  nonsuit,  which  is,  that  the 
plamtiff  in  his  declaration  alleges  an  actual  tender  of 
the  bond  for  execution.  Now,  nothing  like  a  tender  of  it 
is  proved.  Perhaps  it  may  be  answered,  that  the  circum- 
stances that  occurred  between  Whitcombe  and  the  defend- 
ant amounted  to  a  dispensing  with  the  tender.  But  if  that 
were  so,  it  should  have  been  stated  in  that  way.  In  cases 
of  real  property  there  are  two  modes  of  declaring;  either 
to  a?er  a  tender  of  the  conveyance,  or  a  dispensation. — 
Here  the  plaintiff  has  alleged  an  actual  tender^  and  failed 
in  proving  it. 

Abbott,  C.  J. — As  at  present  advised  I  think  this  un- 
dertaking is  not  within  the  statute  of  frauds,  and  is  not  a 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
Mother,  within  the  meaning  of  its  provisions. 

Qumey^  for  the  plaintiff. — On  the  point  made  as  to  the 


1826. 


(a)  By  the  4th  section  of  the 

itat  of  frauds,  29  Car.  2,  c.  3,  it 

K  enacted, '  that  no  action  shall  be 

'brought  whereby  to  charge  the 

'  defendant  upon  any  special  pro- 

'  mise  to  answer  for  the  debt,  de- 

'  foult,  or  miscarriage  of  another 

'  person,  unless  the  agreement  up- 


*  on  which  such  action  is  brought, 
'  or  some  memorandum  or  note 
'  thereof,  sliall  be  in  writing,  and 

*  signed  by  the  party  to  be  charged 
'  therewith,  or  some  other  person 
'  thereunto  by  him  lawfully  au- 

*  thorised.' 
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tender^  I  submit,  that  where  it  has  appeared  that  a  party 
has  had  his  money  ready,  but  he  was  told  by  the  other 
party  that  it  would  not  be  received,  that  is  a  good  tender, 
although  the  money  was  not  produced  ^  therefore  in  this 
case,  if  the  facts  amount  to  this,  that  the  defendant  by  his 
conduct  prevented  the  officer  from  tendering  the.  bond,  the 
plaintiff  ought  not  to  be  prejudiced  by  it. 

Abbott,  C.  J. — ^To  prevent  the  necessity  of  the  record 
coming  down  again,  Mr.  Marryat  had  better  address  the 
Jury  as  to  the  damages^ 

Marry (U  addressed  the  Jury,  who  found  for  the  plaintiff. 

Damages  S4/.  4r. 

Abbott,  C.  J. — I  am  of  opinion  that  the  plaintiff  has 
failed  in  proving  the  tender  of  the  bond,  and  that  there- 
fore he  must  be  nonsuited. 

The  plaintiff  was  then  nonsuited,  Mr.  Oumey  having 
leave  to  move  to  enter  a  verdict  for  the  plaintiff  for  the 
sum  of  34^.  4f;(i). 

Oumey  and  Talfourd  for  the  plaintiff. 
Marryat  and  Stephen  for  the  defendant. 

[Atlomiefl^Ro*  and  CoJUm^ 

(ft)  No  motioii  was  ever  made^ 


Ftl.  18<A. 


Goldstein  v.  Foss  and  Another. 


A  dreuiar  by  LilBEL.     The  first  count  of  the  declaration  stated,  that 
?^)d^fo7Ac  *®  plaintiff  was  always  reputed,  and,  &c.  to  be  of  good 

protection  of 

trade  against  swindlers  and  sharpers,  stating,  that  the  plaintiff  is  considered  an  improper  penon  to 
be  proposed  to  be  ballotted  for  as  a  member  of  that  sodety,  meaning  thereby,  tliat  the  plaintiff  b 
a  sharper  and  sirindler,  is  a  libel ;  and  if  the  Jury  are  satisfied  tliat  that  iropoution  is  made,  it  la  m 
libel,  however  cautiously  the  paper  may  be  worded. 
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name  and  credit,  and  that  he  now,  and  for  divers  years  had 
exercised  and  carried  on,  and  still  carries  on  the  trade  and 
business  of  a  merchant,  in  co-partnership  with  Alexander 
Cohan  Castle  (a),  and  behaved  himself  honestly,  &c.  in  his 
trade  and  business,  and  was  never  guilty  of  acting  in  any 
wise  dishonestly,  and  was  acquiring  great  gains  and  pro- 
fits; and  that  certain  persons  had  been  associated  toge- 
ther under  the  name  and  description  of  ^'  The  Society  for 
the  protection  of  Trade  against  swindlers  and  sharpers;" 
and  that  the  said  defendant  E.  J.  Foss,  **  under  colour  and 
pretence  of  being  secretary  of  the  said  society,  had  from 
tone  to  time  published  and  was  accustomed  to  publish  cer- 
tain printed  reports,  for  the  purpose  of  denoting  and  sig- 
nifying to  the  members  of  the  said  society  the  names  of 
snch  persons  as  were  deemed  and  considered  swindlers  and 
sharpers,  and  improper  persons  to  be  proposed  to  be  bal- 
lottedforas  members  of  the  said  society,  to  wit,  at,  &c.  yet 
the  said  defendant  well  knowing  the  premises,  and  greatly 
^^yiiigi  &c.  and  contriving,  &c.  and  thereby  to  injure 
^e  said  plaintiff  in  his  trade  and  business  aforesaid,  on, 
&c.  at,.&c.  falsely  and  maliciously  did  compose,  print,  and 
publish,  &c.  of  and  concerning  the  plaintiff,  the  false,  &c. 
'ibel  containing,  among  other  things,  the  false,  scandalous, 
uefamatory,  and  libellous  matter  following,  of  and  concern- 
^'^  the  said  plaintiff  in  the  way  of  his  said  trade  and  busi- 
^^^B8,  that  is  to  say,  10  Correspondence,  1826,  Society  of 
^Uardians  for  the  Protection  of  Trade  against  Swindlers 


OOLDSTBIN 

Foss* 


(m)  In  cases  of  deftunation,  two 

V^rsons  cannot  in  general  join  in 

on«action»  for  words  spoken  of 

both  of  them.     In  the  case  of 

SmUk  y.  Booker,  Cro.  Gar.  612,  it 

islaid  down,  that  if  one  say  to  two, 

yon  jointly  murdered  J.  S.,  each 

must  bring  a  separate  action ;  but 

in  the  case  of  Bodt  y.  Batchelor, 

3Bof.  &  Pul.  160,  it  was  held, 

chat  if  words  be  spoken  of  parties 


in  respect  of  their  trade,  and 
there  be  special  damage  to  them 
in  their  trade,  they  may  maintain 
a  joint  action,  though  the  words 
were  actionable  on  themselyes. 
And  Mr.  Serjeant  Williams  ^yes 
it  as  his  opinion  (1  Wms.  Saund. 
1 17»  a.)  that  two  or  more  partners 
may  join  in  an  action  for  words, 
although  they  hayc  sustained  no 
special  damage. 
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and  Sharpers,  Richard  Clark,  Esq.  Chamberlain  of  Lan« 
don.  President;  Greorge  Bridges,  Esq.  Alderman,  and 
M.  P.  Vice  President ;  Messrs.  William  Praed  &  Co.  Bank- 
ers, Treasurers.  I,  (meaning  the  said  defendant  E.  J.  F.) 
am  directed  to  inform  you,  that  the  persons  under-named, 
or  using  the  firms  of  Groldstein,  (meaning  the  said  plaintiff). 
Castles,  &  Co.  51  Mark  Lane,  and  Benjamin  Porter,  Baker, 
Hackney  Road,  are  reported  to  this  society  as  improper 
to  be  proposed  to  be  ballotted  for  as  members  thereof, 
(thereby  then  and  there  meaning  that  the  said  plaintiff 
was  a  swindler  and  sharper,  and  an  improper  person  to  be 
a  member  of  the  said  society)." 

The  second  count  stated  the  libel  to  be  of  and  con- 
cerning the  plaintiff  in  his  business  as  a  merchant;  and 
the  concluding  innuendo  was,  **  (meaning  thereby  that  the 
said  plaintiff  was  an  improper  person  to  become  a  member 
of  the  said  society,  and  was  not  a  person  fit  to  be  intrusted 
in  the  way  of  his  trade  and  business  as  a  merchant).** 

The  third  count  was  similar,  except  that  the  concluding 
innuendo  was  "  (thereby  then  and  there  meaning  that  the 
said  plaintiff  was  an  improper  person  to  be  a  member  of 
the  said  society,  and  had  been  and  was  guilty  of  dishonest 
and  dishonourable  conduct).*' 

The  fourth  count  <lid  not  state  the  libel  to  be  of  the 
plaintiff  in  his  business;  and  the  concluding  innuendo  was 
'*  (thereby  then  and  there  meaning  that  the  said  plaintiff 
was  not  a  person  of  honest  and  upright  conduct)."  Plea-^ 
General  issue. 

The  libel  was  by  putting  the  plaintiff's  name  and  ad- 
dress in  what  is  commonly  called  the  swindling  list.  Mr. 
Foss,  one  of  the  defendants,  was  the  secretary  of  a  society 
called  The  Society  for  the  Protection  of  Trade,  and  he  sent 
the  printed  circular,  stated  in  the  declaration,  to  the  mem- 
bers of  that  society,  which  was  the  libel  complained  of 
The  other  defendant  was  the  printer.  * 

Mr.  Praed,  a  banker  in  London,  and  another  witness, 
proved  that  they  understood  the  plaintiff  to  be  the  person 
meant,  and  that  they  understood  the  letter  to  import  that 
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he  was  a  man  not  fit  to  be  trusted,  and  connected  with        IBM. 
swindlers.  GoLBsisnr 


The  defendant's  counsel  contended,  that  the  terms  of 
the  libel  not  imputing  any  offence,  were  not  actionable 
without  special  damage. 

Abbott,  C.  J. — On  this  evidence,  can  any  human  be- 
ing doubt  what  was  meant  to  be  imputed  to  the  plaintiff; 
juid  no  proof  of  special  damage  is  necessary  after  such  an 
imputation,  however  cautiously  worded. 

Verdict  for  the  plaintiff. — Damages,  150/. 

Scarlett,  F.  Pollock^  Brougham,  and   Chiitjf,  for  the 
luntiff. 

Qumty,  Campbell,  and  Comjfn,  for  the  defendants. 

[Attomies  E.  Isaacs  and  Foss."] 


Foss. 


^-^rORB  ABBOTT,  C.  J.  BAYLEY,  HOLROYD,  ft  LITTLBDALB,  J9. 

In  Bank. 

Campbell  now  moved  in  arrest  of  judgment,  on  the    ^prU,  iStk. 

und,  that  as  the  action  was  for  publishing  alleged  li- 

ellous  matter,  which  did  not,  on  the  face  of  it,'  import 

e  meaning  applied  to  it  to  make  it  actionable,  the  declara^ 

on  was  bad ;  because  it  did  not  contain  any  colloquium,  nor 

y  introductory  averment  that  the  alleged  libel  was  writ* 

of  and  concerning  the  extrinsic  matter,  which  made  it 

f  libellous  import;  and  that  the  innuendo  could  not  sup- 

ly  the  omission :  and  he  cited  HoU  v.  Scholejield,  6  T.  R. 

1,  and  Hawkes  v.  Hawkes,  8  East,  ASH  (a). 

The^  Court  granted  a  rule  to  shew  cause. 

(•)  The  case  of  Holt  y.  SchoU-     The  declaration  stated,  that  the 
Ji<U,  wu  an  action  for  slander,      plaintiff  was  of  good  fame,  and 
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nerer  suspected  of  peijury;  and 
that  the  defendant  maliciously 
intending  to  injure  him,  and  sub- 
ject him  to  the  punishment  pro- 
vided for  the  crime  of  perjury, 
spoke,  &c.  "  of  and  concerning 
the  plaintiff; "  Tim  Holt,  (mean- 
ing the  plaintiff),  has  fortwom 
himself,  (meaning  that  the  plain- 
tiff had  committed  wilful  and  cor- 
rupt perjury).  It  was  objected, 
in.  arrest  of  judgment,  that  the 
word  forsworn  did  not  necessa^ 
lily  imply  a  false  swearing  in  a 
judicial  proceeding,  and  that  the 
meaning  could  not  be  varied  by 
the  innuendo,  unless  \nth  refer- 
ence to  some  colloquium,  (which 
was  not  here),  from  which  it 
might  appear  that  the  words  were 
spoken  concerning  some  judicial 
proceeding  in  which  the  plaintiff 
had  given  testimony.  Lord  Ken- 
yon  said,  that  **  either  the  words 
themselves  must  be  such  as  can 
only  be  understood  in  a  criminal 
sense,  or  it  must  be  shewn  by  a 
collo<{uium  in  tlie  introductory 
part,  that  they  liave  that  meaning:" 
and  the  judgment  was  arrested. 
In  that  case,  the  previous  autho- 
rities on  this  subject  will  be  found 
collected. 

In  tlic  case  of  Hawkes  v.  Haw- 
kes,  which  was  also  a  case  of  ver- 
balslander,  the  declaration  stated, 
that  the  plaintiff  had  duly  put  in 
his  answer  on  oath  to  a  bill  in  the 
Exchequer,  and  that  the  defend- 
ant said  of  and  concerning  the 
plaintiff,  that  he  was  fors^vom. 


(meaning  that  the  plaintiff  had 
perjured  lumself  in  his  said  an- 
swer to  the  bill  so  filed  against 
him  as  aforesaid^  It  was  here 
objected,  that  there  was  no  collo- 
qiuum  or  introductory  avermeDt 
that  the  words  were  spoken  of 
the  plaintiff  with  reference  to  any 
judicial  proceeding.  This  was 
held  to  be  bad,  and  Lord  Ellen- 
borough  said,  "  that  the  clear  role 
was,  that,  not  only  where  the 
words  spoken  do  not  in  them- 
selves naturaUy  convey  the  mean- 
ing imputed  by  the  innnendc^ 
but  also,  where  they  are  amhigu- 
ous  and  equivocal,  and  require 
explanation  by  reference  to  some 
extrinsic  matter  to  make  them 
actionable,  it  must  not  only  be 
predicated  that  such  matter  ex- 
isted, but  also,  that  the  words 
were  spoken  of  and  concerning 
that  matter.  As,  Lord  C.  J.  De 
Grey  says  in  the  case  of  The  King 
V.  Horne^  (2  Cowp.  684 )»  speak- 
ing of  Barhan^i  case  (4  Rep.  20  a. 
where  the  slander  waSt  *  he 
has  burnt  my  bam,'  the  pluntiff 
cannot  say  by  way  of  innuendo 
'  my  bam  full  of  com,'  because 
that  is  not  an  explanation  of  die 
words,  but  an  addition  to  them. 
But,  if  in  the  introduction  it  had 
been  averred,  that  the  defendant 
had  a  ham  full  ofcom^  mnd  ihu 
in  a  discourse  ahout  thtU  ham  the 
defendant  had  spoken  the  words, 
an  innuendo  that  he  meant  by 
these  words  the  bam  full  of  com» 
would  have  been  good." 
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COURT  OF  COMMON  PLEAS. 

Sittings  in  London^  after  Hilary  Term^  1826. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Williams,  Gent.  One,  &c.  r.  Goodwin  the  Elder.  ^«^.  15<*- 

Assumpsit  for  an  attorney's  bill.— The  charges  were  ifanattomcy, 

A>r   bringing  an  action  against  a  person  named  Stansfeld,  credTfto  a  per- 

of  the  Aldemey  Dairy  Company,  on  behalf  of  Goodwin  ^^^[^^^^^X^ 

the  younger,  for  a  malicious  prosecution ;  and  the  question  ward  such  per- 

-.-fc  son  as  a  witness, 

ot  taxst  m  the  cause  was,  Whether  the  employment  of  the  and  hare  him 

iff  to  conduct  that  action  was  by  the  younger  Good-  Sdof  the 


^'^m  or  his  father,  the  defendant.  «^y^'  '^/*'°"\! 

--^  ,  .  ,  ,     release,  (no  ob-  ^ 

-From  the  evidence  of  the  plaintiff's  managing  clerk,  it  jecdon  bemg 
appeared  that  the  present  defendant,  Goodwin,  senior,  had  not  afterwards 
given  the  instructions  for  the  former  suit,  and,  after  plea  "^"^''^[^Si^wm 
pleaded,  was  told  by  the  witness  that  20/.  would  be  wanted  fo'  *?  recovery 

f  ,  of  such  costs. 

^^'^ards  the  expences  of  the  cause.  He  came  afterwards  if  an  attorney's 
^th  the  money,  and  brought  his  son  with  him.  On  the  \^^^  fojmoney 
^oncy  being  paid,  the  attorney's  clerk  was  about  to  give  a  5^*"^""'{Jon 
'^ceipt  in  the  name  of  Goodwin,  senior,  when  he  said,  "  It  from  that  to 
^*^ill  make  no  difference  if  you  give  it  in  my  son's  name,  for  credit,  to  enable 
tf  tlie  cause  is  lost,  we  shall  get  the  cow-keepers  to  sub-  JJJ^ei^^ew, 
®cril)e,  if  they  think  it  is  my  son's  action,  but  they  will  not  "^c^  act  of  the 

m_  .  .  .  .        .         clerk  will  not 

Bubscribe  if  they  think  I  have  any  thing  to  do  with  it."  aflTect  the  mas- 

TW^ •    X  T      1       •  •     ..1  f  r¥ii_      ter*s  right  to  re- 

-^^^^  receipt  was  accordmgly  given  m  the  son  s  name.    1  he  cover  the  re- 


sort was  at  the  time  in  insolvent  curcumstances.     On  the  "T^Jf^' 

sucn  person, 

^^'^^fis-examination  of  this  witness^  he  admitted  that  Good-  though,  if  the 

»  attorney  had 

^^^^^3  senior,  had  been  called  and  examined  in  his  son's  done  it  himself, 


(no  question  being  asked  as  to  his  interest),  without  mundof  non- 
"^-"viijg  been  released ;  but  it  appeared  that  a  release  was  in  ^^ 
^irt,  ready  to  be  filled  up  if  any  objection  had  been  taken, 

*®^aiiAfe,  Seijt.  for  the  defendant. — Thei:e  has  been 


18S«. 


V. 

Goodwin* 


SM  CASES  AT  NISI  PRIUS. 

a  great  deal  of  irregularity  in  the  conduct  of  this  plaintiffl 
Williams  His  calling  old  Goodwin  as  a  witness  was  a  fraud  upon  the 
Judge  and  Jury.  Will  public  policy  permit  an  attorney 
to  act  in  such  a  manner?  Will  it  allow  him  to  recover 
from  a  person  whom  he  presents  in  Court  as  an  impartial 
and  disinterested  witness  ?  He  has  put  forward  the  per- 
son in  the  character  of  a  party  not  liable  to  him,  and  he  is 
bound  and  concluded  by  that  act. 

BesTj  C.  J.  observed* — If  the  attorney  himself  had  given 
th^  receipt  mentionedi  I  should  have  nonsuited  him  upon 
it  immediately;  but  I  doubt  whether  he  is  answerable  for 
the  act  done  by  his  clerk.  My  opinioui  however,  upon 
the  whole  of  the  facts  is,  that  an  attorney,  under  such  cir- 
cumstances as  are  disclosed  in  this  case,  is  not  in  a  situa- 
tion to  maintain  an  action.  I  will  put  it  to  the  jury  to  say, 
whether,  in  point  of  fact,  the  credit  was  given  to  the  elder 
Goodwin ;  but  if  they  find  that  it  was,  I  will  notwithstand- 
ing nonsuit  the  plaintiff,  and  give  him  leave  to  move  to  en- 
ter a  verdict. 

The  Jury  found  that  the  credit  was  given  to  the  elder 

Goodwin  alone. 

Nonsuit,  with  leave  to  move. 

Faughan,  Serjt.  and  j^ndrews,  for  the  plaintiff. 

SpankU^  Serjt.  and  Thestger^  for  the  defendant. 

[Attornies— T.  N,  Willi^mt^  and  Dollmtm^ 


On  the  Sd  day  of  the  ensuing  Term,  Vaugkan,  Seigt. 
moved  to  set  aside  the  nonsuit,  pursuant  to  the  leave  given. 
If  the  attorney  has  misconducted  himself,*  he  is  liable  to  be 
punished.  The  putting  an  incompetent  witness  into  the 
box  is  of  every  day's  occurrence,  and  it  is  for  the  opposite 
counsel  to  take  an  objection  to  his  testimony.  The  ques- 
tion here  is  upon  a  contract. 
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PaUKi  J. — I  think  it  would  be  holding  out  a  dangerous 
precedent  to  grant  a  rule  to  shew  cause  in  this  case.  The 
sources  of  justice  should  be  kept  pure.  I  think  my  Lord 
Chief  Justice  was  right  in  directing  a  nonsuit  at  the  triaL 
I  think  the  impression  upon  which  he  acted,  was  an  ho- 
nourable honest,  and  legal  impression.  And  what  do  we 
do,  by  refusing  a  rule,  but  put  this  plaintiff  in  the  same 
situation  as  he  would  have  been  in  if  he  had  released  the 
defendant — which  he  must  have  done  if  the  objection  had 
been  taken  ?  For  these  reasons,  I  am  of  opinion,  that  a 
rule  ought  not  to  be  granted. 
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The  rest  of  the  Court  agreed. 


Rule  refused. 


Sittings  at  fVestmimter^  after  Hilary  Term,  1826. 


Giles,  Assignee  of  Hills,  a  Bankrupt,  v,  Powell.  Feb,  16M. 

Assumpsit  for  work  and  labour  done  by  the  bank-     AfterthepUdn- 

^pt  before  his  bankruptcy.  case,  the  learned 

I'he  commission  was  put  in.     It  was  dated  on  the  21st  ^^^'^jliiow 
^^  Alay,  1825:  there  was  no  notice  of  disputing  the  peti-  him  to  adduce 

».        ,,.       ,,-B  *o*  g.ggjj  evidence 

^*CHlmg  creditor  S  debt,  &C.  to  obviate  objec- 

tions which  are 
beside  the  juitice 

Best,  C.  J.  (after  referring  to  the  stat.  6  Geo.  4,  c.  16.)  of  the  case,  ^ut 

^^     '  ^  ®  '  '^    not  to  get  nd  of 

—The  statute  5  Geo.  4,  c.  98,  is  instantly  repealed  on  any  difficulty  on 
^e  passing  of  this  act,  which  received  the  royal  assent  on  in  actions  by 
the  2d  of  May,  1825,  except  as  to  what  relates  to  certifi-  S^SSfTf  *^ 

the  commission 
issued  between 

^  U  of  May  and  the  Ist  of  September,  1825,  the  formal  proofs  in  support  of  the  commission 

■Qtt  be  made  out  by  parol  evidence  of  the  trading,  act  of  bankruptcy,  &c  whether  notice  of  dis- 

V^"^  them  has  been  given  or  not 
^Mr. — ^That  evidence  of  the  mere  fiicts  of  a  bankrupt  having  drawn  or  indorsed  a  bill  for  100/., 

^^  that  bill  being  over-due  in  tlie  hands  of  a  holder,  is  not  sufficient  proof  of  a  petitioning  ore- 

"^1  debt,  without  proof  of  a  default  in  the  acceptor. 
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cates.  NoW|  the  new  act  is  not  to  take  eflect  till  the  Ist 
of  September^  1835.  This  commission  is  between  those 
two  dates ;  and  the  repeal  of  the  stat.  5  Greo.  4  being 
immediate^  and  the  provisions  of  the  stat.  6  Qeo*  4  not 
taking  effect  till  a  later  period,  yoii  cannot  avail  yourself 
of  the  modes  of  proving  the  petitioning  creditor's  debt, 
&c.  which  are  pointed  out  by  either  of  those  statntes. 

The  plaintiff's  counsel  proceeded  to  give  parol  evidence 
of  the  trading  and  act  of  bankruptcy. 

The  petitioning  creditor's  debt  was  on  two  bills  of  ex- 
change, to  the  amount  of  I24fl,  of  which  the  petitioning 
creditor  was  the  holder,  the  bankrupt  being  the  indorser 
of  both,  and  the  drawer  of  one  of  them.  The  hand- 
writing of  the  bankrupt  to  both  was  proved.  One  of  the 
bills  was  dated  February  4th,  1835,  and  was  for  74/.,  pay- 
able three  months  after  date :  the  other  was  dated  De- 
cember 24th,  1834,  for  50/.,  at  two  months.  The  work 
done,  for  which  the  action  was  brought,  was  not  dis- 
puted. 

The  plaintiff's  counsel  having  closed  their  case, 

Faughan,  Serjt.  objected,  that  as  the  bankrupt  was 
the  drawer  of  one  of  these  bills,  and  the  indorser  of  the 
other,  the  proof  of  his  hand-writing,  and  the  fact  of  their 
being  over-due,  would  not  shew  a  good  petitioning  cre- 
ditor's debt  without  proof  that  the  acceptor  had  made 
default. 

Best,  C.  J. — If  the  acceptor  makes  default,  the  drawer 
becomes  liable ;  but  unless  I  am  shewn  some  authority  to 
warrant  it,  I  shall  not  hold  that  the  drawer  or  indorser  is 
liable  without  a  default  of  the  acceptor  being  proved. 

The  plaintiff's  counsel  wished  to  call  a  witness  to  prov^ 
that  the  bills  had  been  dishonoured,  and  that  due  notice: 
of  dishonour  had  been  given  to  the  bankrupt. 
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Vaughan^  Seijt. — I  hope  your  Lordship  will  not  allow 
them  to  add  this  fresh  evidence,  after  they  have  closed 
tfaeir  case. 

JBbst,  C.  J. — ^I  shall  always  allow  a  party  to  adduce 
fteah  evidence  on  points  of  this  kind.     I  had  a  conversa- 
tion with  my  Liord  Chief  Justice  Mboii  on  the  subject; 
and  h&  Lordship  stated,  that  he  would  never  allow  a 
witnesB  to  be  called  back  to  get  rid  of  any  difficulty  on  the 
^   merits^  or  on  any  thing  which  went  to  the  justice  of  the 
caae;  but  that  he  always  allowed  it  to  be  done  to  get  rid 
of  olgections  which  were  beside  the  justice  of  the  case, 
and  little  more  than  matter  of  form*     I  shall,  therefore, 
allow  the  witness  to  be  examined  (a). 

The  witness  proved  the  dishonour  of  the  bills,  and  the 

notice  to  the  bankrupt. 

Verdict  for  the  plauitiflT. 

Tadtfy,  Serjt.  and  Storkes,  for  the  plaintiff. 

Voughan,  Serjt.  for  the  defendant. 

[Attoraies— ^«lie^  jr  //.,  and  Cwlon.'] 
ia)  Sec  po$t,  pp.  269,  270. 


261 


1826. 


AJfjoumed  Sittings  in  London^  after  Itilary 

Term,  1826. 


Beckwith  t;.  CoBRALL  and  Others. 


Feb.  2\$U 


^  ROVER  for  a  bill  of  exchange  for  33/.  ^«.,  drawn  by  pogii'wimidf 
'Hammond  and  Co.,  bankers  at  Canterbury,  on,  and  ac-  of««toienbmor 

"^  note  improperly, 

a  demand  and 
^  ^^ftnal  are  not  necessary  preriotu  to  an  action  of  trover  brought  for  its  recovery  by  the  loser. 

^a  patty  be  robbed  of  a  negotiable  security  eight  days  befbre  it  is  payable,  and  he  does  not  give 
^^^ioe  of  his  km  dU  the  end  of  seven  days,  and  tjben  only  to  the  payer,  but  gives  no  notice  of  any 
^^d  to  the  public,  he  does  not  use  due  diligence,  and  cannot  recover  in  trover  against  a  party  wlio 
^a^^mwutod  such  security  six  days  after  the  joss. 

^^ind  In  such  a  case,  the  questions  proper  for  the  Jury  are,  first,  whether  the  plaintiff  has  used  due 

^^^HgsnoB  ;  and  then,  whedier  the  defendant  has  acted  with  due  caution,-^aoless  there  should  be 

'^^Mn  to  suspect  that  the  defendant  knew,  when  he  discounted  the  security,  that  it  had  been  ob- 

^^^oed  by  ntans  of  a  ftkny :  In  wMdi  am,  the  conduct  of  the  plafaititlriiiay  be  left  out  of  the  question. 

VOL.  II.  T 
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1826.        cepted  by  Remingtoii  and  Co.  bankers  in  Lotaddft,  paj&ble 
BicKWifH     to  the  order  of  H.  Meredith,  and  indorsed  by  him. 
CoRRALL  ^^  ^®  ^^  ^^  December,  1825,  the  plaintiff  was  at  an 

election  at  St.  Dunstan's  Church.  He  left  between  seven 
and  right  in  the  erenihg,  hating  his  pocket-bodt  with  die 
biH  in  question  in  it,  and  retired  to  the  Susste  Hotd, 
where,  on  feefing  ror  his  pocket-book  to  answer  a  qnestikm 
put  to  hun,  he  found  that  his  pocket  had  been  cnt,  and  tiie 
book  taken  away«  A  tetter  was  the  next  day  imtCen  to 
Mr.  Meredith,  at  Lirerpool,  ibr  the  particulan  of  the  biH, 
and  his  imswer  was  received  on  fAtf  96IA.  '  On  the  Iftth^^ke 
following  advertisement  was  inserted  by  the  plaiMiir  fai  the 
Mormng  Advertiser : 

"  Lost,  on  Tuesday  last,  near  St.  Dunstan's  ChiKch, 
Fleet  Street,  a  pocket-book  [describing  it].  Whoever  will 
bring  it  to  [mentioning  some  public-house  in  Holbom], 
shall  receive  two  guineas  reward.    No  further  reward 

"  will  be  offered,  as  the  contents  are  not  worth  a  shilling 

"  to  any  one  but  the  owner," 

On  Friday  the  30th,  notice  of  what  had  happened  was 
given  to  Remington  and  Co.,  the  acceptors.  The  bill  be- 
came due  on  Saturday  the  31st ;  and  about  six  o'clock  on 
the  evening  of  that  day,  it  was  ascertained  that  it  had  been 
paid.  On  Sunday  the  1st  of  January,  18^,  the  plaintiff's 
son  went  down  to  the  banking-house  of  the  defendants  at 
Maidstone,  and  saw  their  principal  clerk,  who  stated  that 
he  had  taken  the  note  in  question  on  Thursday  the  99th 
of  December,  of  two  young  men^  one  of  whom  represmted 
to  him  that  the  indorsement  by  Meredith  was  in  the  hand- 
writing of  his  father :  that  he  (the  clerk)  knew  there  was 
no  such  person  as  Meredith  residing  at  Maidstone:  that 
he  supposed  the  young  men  to  be  persons  passing  tbrdngfa, 
and  that  he  could  not  swear  to  them  if  he  were  to  see  then. 
It  appeared  that  the  podcet-book,  without  the  bill,  was 
thirowa  down  the  area  of  the  plaintiff's  house  on  Monday 
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die>adf  of  Jamiarjr,  aocoilipfaniiddf  by  m  ledtar  written  in  the*      >12^ 

of  Catdttll;?'  *  Bbokwivh 

U  wmt  admitted  that  the-  defimdfaiUbi  hod  given  vafai^  fbr  e^MMLL. 


tiieUlb 

^nMfi,  Serit.'fbl^the  dbfendMiltiviipon  diis  atate  of  fiurtS' 
oontanABd  thai  thdre  iv«^  no  oohi^rslott'  to  auddtain  iho 
aMrttoHrdrtAnrto.  There  diottld  bavo  been^a  dettilttid»ittftlfo 
of  tlitf  faiDi 


VC.  J.^-^Thete  i»  no  neeesaity  for  a  dcfmatid^  if  die 
IwiHj  poBoeflflitig  hhmelf  of  tharbiU  did BoimptopeAy. 


r^  £tarjt.-^The'  jlUiiiitiff  should-  have  sent,  imme- 
Hiirtoly  tdf  Renkit!gton^8i>  instead^  of  which  he  tmSera  seveii 
<l&yii  to  efaqrae.  without  giving"  any'  notice.    We  did  not 

If  any  of  the  partieir  had  fiiiled,.  we  should* 
liable  to  the  phdntiff ;  we  acted  in*  die  ^vopet 


Sbst,;  Q.  J«*-^If  you  have  not  used  due  oaution^  yoa>. 
<yis^t  dM  to  have  touohed  the' bill;  die  very  touching  it 
»  aiconveiBita. 


^fUUgti  Stnjt:,  then  went  to  the  Jury.— He  contended, 

tlaau  Ae  plaintiff  was  not  entitled  to  recover,  as  hehad^not 

conducted  himself  with  all  proper  diligence.    The  adver- 

tiscmait  is*  no  notids  tt>  theptxblte-df  the  Idss  of  any  bill. 

M'otioe  dso  should  have  been  given  to  the  drawers.    The 

Aeftndants,  being  country  bankers  at  Maidstone^  must 

^Ave  beenacqfiainted^  with  the:  handiwritiiig  of  the  draw- 

®*»>  who  were  bankers  at  Canterbury,  in  the  same  county. 

u  not  a  banker  justified  in  discounting  a  bill*  drawn  by  a 

"^^hbouring  banker  ?    Is  he,  without  any  advertisement, 

^^'*ny  efanrttHstances  ofrsuapioion- appearing,  to  ask  ques- 

^i^andisuspeol  that'thoTparty  pvesentingit  has  obtained 

It  thsonKb  a  t^imy  ?    The  plamti£r  might  have  prevented 

t2 


264 


CASES  AT  NISI  PRIUS. 


18!k6. 


V, 
CORRALL. 


the  mischief  which  happened^  if  he  had  given  timely  no-* 
BscKwiTH  tice^  either  generally,  or  at  Remington  and  Co/a.  Re- 
mington and  Co.  would  have  given  notice  to  the  drawers, 
and  the  drawers  would  have  given  notice  to  the  discount- 
ers. Though  the  case  of  Laiwson  v.  fFestan  (a)  has  been 
overruled,  yet  the  general  principles  of  that  case  are  good, 
and  apply  themsdves  to  this.  The  late  case  of  Amup  t. 
Peacock  (b)  went  mainly  on  the  magnitude  of  the  note,  it 
being  for  500/.  /  but  in  this  case  the  amount  is  only  SSI. 


Best,  C.  J. — ^The  circumstances  of  this  case  axe  very 
different  from  those  of  Snow  v.  Peacock.  The  qoestioit 
is,  has  the  plaintiff  done  all  that  he  ought  to  do  in  order 
to  apprise  the  public  of  the  loss  of  the  bill  ?  If  he  has  not, 
I  am  of  opinion,  that  he  cannot  recover.  The  bill  was  lost 
on  the  2Sd  of  December.  Ought  not  the  plaintiff  to  have 
given  notice  immediately  ?  In  the  case  of  Snow  r.  PSso- 
cockf  hand-bills  were  circulated,  and  ddvertisementa  in- 
serted in  *'  The  Hue  and  Cry.''  But  in  this  case  nothing 
of  the  kind  was  done.  No  notice  at  all  was  given  till  the 
day  before  the  bill  became  payable,  and  then  only  to  the 
payers.  There  was  no  notice  at  all  to  the  public. 
Lordship  left  the  case  to  the  Jury,  who  found  a 

Verdict  for  the  defendantSr 

fPltde,  Serjt.  and  S.  M.  PhilHpps,  for  the  plaintiff. 

Tadffyy  Serjt.  and  Comfn^  for  the  defendants. 
[Attornies— Heiwom  j-  !>.»  and  Egtm  fy  Ifcttmum,} 


(•)  4  Esp.  N.  p.  G.  56. 


(&)  AnU,  p.  215. 


On  the  1st  day  of  the  following  Term,  fFUde,  Serjt. 
movied  for  a  new  trial,  on  the  ground,  that  it  should  not 
have  been  left  to  the  Jury  to  say,  1st,  Whether  the  plain- 
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tiff  had  acted  with  due  caution,  and  if  he  had,  then,  whe-        l^^^. 
ther  the  defendants  had  done  so ;  but  that  it  should  have     Bbckwith 
been  left  to  them  to  say,  ai  all  events,  whether  or  no  the 
defendants  were  bondjlde  holders. 

Park  and  Burrouqh,  Js«,  thought  that  the  question 
had  been  rightly  left  to  the  Jury. 

Gaseleb,  J...There  may  be  a  case  in  which,  notwith* 
standing  the  plaintiff  has  not  done  his  duty,  yet  the  de- 
fendants may  have  so  conducted  themselves  as  to  make 
themselves  liable ;  but,  in  this  case,  I  do  not  find  such  cfar- 
cumataaces. 

BxsT,  (X  J. — I  quite  agree  widi  my  Brother  Gaselbe; 

and  if  there  had  been  the  slightest  reason  to  think  that  the 

defendants  in  this  case  had  any  knowledge  of  the  bills 

having  been  stolen,  or  if  I  had  been  asked  by  either  party 

ta>  put  that  question  to  the  Jury,  I  should  have  given  the 

^o  by  to  the  other  question  of — ^whether  or  no  the  plaintiff 

bad  used  due  diligence?    But  there  is  no  pretence  for  any 

svch  idea.    And  I  think,  that  in  those  cases  where  a  ne-* 

^otiable  security  is  lost,  it  is  the  duty  of  the  loser  to  give 

.  smotiee  to  the  pubHc,  or  else  a  person  may  very  innocently 

peceive-it,  and  give  value  fairly  for  it. 

Rule  refused. 
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Sittings  at  Westmnster^  qfierEMter  Term,  1826. 

BEFORE  LORD  QHIJi^P  .JiV9TIlW  ^JM^VT. 


.P^!!S[!?^    X^OVEIi  for  a  ^wrifMie  npriog.    PlQar^r*aeMnd  i 

61  Die  aeiend-  ^m        t   i*      <%  %  •  «  ^a 


ant,  a  coach  The  defendant  was  a  coach  spring  maker*  juad  It 

2SS;SSW  proved  that  his  servant  took  a  broken  spring  off  a  angle 
of  the  piaint^s  hoTse  break  of  the  plaintiff^  and  said  he  Fouldff^miiuid 

to  repaur,  and  .      arr  t^  .  ^ 

promised  to  replace  jilt  by  12  fi>^li/ofiY  iQQ  Ae  9ame  (dn^jr^    Sb4idMt 

a"c^rti!in^u^7  fairing  jit  l^k;  and  o^  tl^  dcifcindwt  hmg  api4w4.toiiMr 

2te^ thl*"^**  the  spring,  he  said  he  would  not yi^  ipfm  tiJlfc^  W^fi  ptid 

ftued  to  return  for  the  repair.    TJie  plaintiff  siud  he  Wjimld  |#]r  Im9  m 

fint  paid  for  £e  soon  as  he  had  replaced  the  sprii^g;  .hut  the  dftfen^i^pt  jy- 

Ztiim^^i  aUted  on  he^  p^d  first. 

conversion  to 

support  trover.  , 

The  action,  If  AjSBOTT,  C.  J. — TJbJS  is  noticing  Vke  I^  (BOINmiWR  Pj 

^uid  be^    ^  defendant  to  l^iij^  own  use.     Jf  an  isctioB  wiU  Ijifi  4I 
ciai  assumpsit.     ^|]^  j|.  ^^^^  j^  f^^  ^{^^  breach  of  ^  special  contjraot. 

Nonsuits 
Abraham,  for  the  plaintiffs 

Scarlett^  for  the  defendant. 

[Attomies  CUurke^  and  Gruhtm.'] 


EASTER  T^M^  7  GSO.  4. 

A^oumed  Sittings  in  London^  after  Easter 

Tervh\9a/^. 


Cooper  v.  Amos.  ^•if  *^'*- 

SSUMPSIT.    The  first  count  of  the  declaration  was  ifthededart- 
a  bill  of  exchange  for  40/«9  of  which  the  defendant  was  of  exchange, 
die  indorser.    The  second  count  was  on  a  bill  of  exchange  "l^  ^  f^ 

•  ®      soli,  and  a  par- 

fbr  20/.  of  which  the  defendant  was  also  the  indorser.  ticuiarof  de- 
lliere  was  also  a  count  for  goods  Bold,  and  the  other  ed«iiera 
mootij  .^unt^f    Plea— General  issue.  Sf^SffSSly 

Xfce  pjbynti^  ;n4de  put  a  cas^  on  tl^e  two  bills,  and  §lso  f???*f  T^^ 

^  bill,  inOllgti  tc  . 

fi^imodssald.  4aiMt««ntkNH 

*^  cdinUspartl- 

enlar  ofde* 

A  Sk  Sieh^rds^  fur^tbe  deiQsndaDtj  stated  fJbat  the  plain-  ""^^ 
tiff's  ^l^oniey  had  delivered  a  particular  of  hi|3  demand 
iiiideraf7«dfis'siorderi  in  which  thiB  Awftpd  ior  the  goods 
and  tb^  bill  stated  in  the  second  <;o^^twerfs  specified; 
bi|t  thaft  in  t)^  particular^  the  bill  for  40L  f<^  not  men- 
tuw^d)  I^f  lJbei:^re  conAepded,  that  as  that  b^  was  not 
iBtntipned  jp  t|ie  psgrtiaular  of  demand^  the  plaintiff  could 
not  recover  on  it* 

AsBOTTj  .€•  J,-r-Thajt  is  no  objection ;  if  the  bill  is  stfited 
in  the  de^iax^Ji»n,  it  peed  not  be  mentioned  in  the  parti- 
cular, Y^  i^st  gfiffe  a  parjbicular  of  goods  sold,  but 
you  never  need  giv,«  a  pfotiquli^  of  bills  pf  ^xpbange,  if 
they  appear  an  the  doc^vation. 

Verdict  for  the  plaintiff. — Damages  14S/. 

Campbell,  for  the  plaintiff. 

R,  S,  Kchards,  for  the  defendant. 

[Attomies  OsMiuUm  ^  Hf.,  and  li.  ffMffhes,'} 

For  the  other  authorities  on      mand,  see  Arch.  Pract.  K.  B. 
subject  of  particulars  of  d«.      221. 
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COURT  OF  COMMON  PLEAS. 


Sittings  at  Westminster,  in  Easter  Term,  182(1. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


April  19lJb»  WaLLS  V.  AXCIUSSON. 

If  apenon  let  USE  and  occupation.     The  defendant  took  lodginfft  in 

ayMTtoa  the  plaintiff's  houfiCi  from  14th  September ,  1824>,  for  a 

c^le^tbmpMt  twelvemonth  certain,  at  GS^ineas  a-year;  he  ooenpied 

of^  year,  Ibr  during  the  whole  of  the  first  and  part  of  the  second  quar- 

and  then  quits;  ter.    The  rent  for  the  first  quarter  had  been  paidi  and  it 

letting^i^^  was  to  rccover  rent  for  the  remainder  of  the  twdvemoiitii, 

^^^"^^  that  the  action  was  brought     It  appeared  tliat,  about 

agreement  aiM  three  wedcs  after  the  defendant  ceased  to  oecmiy,  tlie 

ibr  a  year^  lo 

that  the  first  plaintiff  let  the  lodgings  to  a  Gr^eral  Harley,  who  oocu- 
mMf  he^d  P^^  ^'^^  tiuTce  months,  went  on  the  Continent  for  duree 
idsbed,  have      months,  and  then  came  again  into  occupation,  and  had 

ot>tained  pos-  * 

session,  such      continued  to  occupy  up  to  the  time  of  the  triaL 

second  letting 
is  a  resdnd- 

totw?teact,so  ^^'^^^  Serjt.,  for  the  defendant,  contended  Hurt;  the 
as  to  prevent      plaintiff  had  no  right  to  recover.    It  is  absord  to  say,  ae- 

any  rent  being  ■  , 

recovered  under  cording  to  the  terms  of  the  declaration,  that  tiie  defendant 

'^  occupied  by  the  permiision  of  the  plaintiff',^,  when  in  &ct 
another  person  was  occupjring  by  her  permission  on  ano- 
ther contract. 

Vaughan^  Serjt. — I  submit  that  this  case  comes  dearly 
within  the  principle  laid  down  by  Lord  Ketqfon  in  Med-' 
path  V.  Roberts  (a).  If  the  plaintiff  has  used  the  pre* 
mises  improperl3r,  then  let  the  defendant  bxing  an  action 

{•)  3  EBp.  225. 
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against  ber.    There  is  nothing  that  manifests  an  intention 
on  the  part  of  the  plaintiff  to  release  the  defendant. 

Chiihff  on  the  same  side. — ^This  case  is  analogous  to  the 
second  sale  of  goods,  which  the  first  purchaser  refuses  to 
accept.  Therei  the  difference  is  allowance  to  be  recovered ; 
and  80  it  ought  to  be  here :  it  is  to  prevent  a  total  loss. 

Bbst,  C.  J. — ^The  question  is,  whether  the  act  of  the 
plaintiff  is  not  a  rescinding  of  the  contract.  I  am  of  opin- 
ion that  it  is.  I  can  see  no  fact  to  leave  to  the  Jury. 
IWe  is  no  doubt  that  the  letting  was  for  a  twelvemonth, 
tnd  if  nothing  had  taken  place,  the  defendant  must  have 
paid  for  the  whole  time.  Mr.  ChUty  has  compared  this 
case  to  the  case  of  a  sale  of  goods  which  a  party  has  re- 
fined to  accept;  but  there,  it  is  usual  to  give  a  notice, 
ieq;airing  that  the  goods  may  be  taken  away ;  and  then  if 
they  are  not  taken  away,  tha$  is  a  circumstance  firom  which 
a  Jury  may  presume  an  assent  to  a  second  sale  on  the 
pert  of  the  person  to  whom  the  notice  was  given.  But 
in  this  case,  there  is  no  notice  to  the  defendant.  K  the 
plamtiff  put  in  General  Harley,  and  could  not  turn  him 
out,  the  defendant  could  not  have  the  benefit  of  his  con- 
tiact,  and  therefore  is  not  liable  to  pay. 

Vaughottf  Serjt.  then  proposed  to  read  a  notice  which 
be  had  intended  to  have  given  in  evidence,  but  which, 
from  some  circumstance  or  other,  had  been  overlooked. 

Cro$9,  Serjt.  objected  to  the  plaintiff's  mending  his 
case  after  an  argument. 

Best,  C.  J. — I  would  not  allow  the  addition  of  any  parol 
evidence  by  a  witness.  I  have  communicated  with  the 
Qiief  Justice  of  the  K.  B.  upon  this  subject;  and  we  have 
agreed  that  it  is  better  not  to  lay  down  any  particular  rule, 
but  to  leave  it  to  the  discretion  of  the  Judge  who  tries  a 
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omwy  under  the  pertienkr  oireiiiii8taiioes»  to  adwt  ov  m$i 
admit  what  may  be  material  («)•  IiitUacaae»ItiuBlLl<M|gihl 
to  admit  this  paper,  because  it  camiot  have  been  got  up 
and  mamiftctmed  fog  the  purpogga  of  the  e»nae  aipee  tiw 
commencement  of  die  triaL 

The  notice  was  then  read.  It  only  appied  to  die  per 
riod  of  time  subsequ^it  to  the  three  months  durmg  whidi 
General  Harley  had  occupied  mider  the  aecood  eonftmct. 

Bbst,  C*  J«  was  of  opinion,  that  die  reading  of  eadi  • 

notice,  did  not  pot  the  plaintiff  in  a  better  aituatiDn  thm 

hewasin  before;  and  adhering  to  his  previoqaopimon^d^ 

rected  Inm  to  be 

Nonauited* 

Faughan,  Seijt*,  and  Ckiiiy,  for  the  pUuntiff. 

Crois,  Seijt.,  for  the  defendant. 

[Attormes  JR.  Hill  and  Lever. \ 

(c)  See  mkU^  261. 


In  the  course  of  the  Term,  Fimghan^  Sistjt.  mored  ftnr  a 
new  trial.    He  again  cited  the  case  of  Redpath  y,  JZofterlt. 

Best,  C.  J.— There  is  a  distmctfon  between  that  caae 
and  the  present;  for  in  that  case,  there  was  oidy  an  endea- 
vour to  let,  which  was  not  successful ;  and  till  any  odier 
person  got  actually  into  possession,  the  original  tenant 
might  have  resumed  his  occupation,  and  recdved  the  be- 
nefit of  his  contract. 

Vattghan^  Seijt.,  then  cited  the  case  of  MotteH  v. 
Brayne  (5). 

(»)  2  Caap.  103. 
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J^ABK,  J^*<-4  think  .AeiChief  ImtioB  was  vij^in  w>n-  JgBg^ 

niitiiig  the  plaintiff,  and  that  theieJa  aarookur  for  this  Wjojub. 

appGcation.     I  should  like  to  have  the  case  of  Mollett  v.  .     ^ 
Jnriim  tjeomaidored. 

BuRROUGHi  J. — If  there  was  a  continued  holding  by  the 
defendantp  ito  let  aBjr  o!Aer  into  fK>«6es8iott  was  a  toctious 
acft|  vinoh,  in  my  opinioiiy  amounts  to  an  leviotioa,  and 
must  be  considered  as  determining  tke  tenancy. 

Oaselbb,  J. — I  think  the  plaintiff  should  have  given 
notiit^f  lier  krtention  to  let  the  prenmes. 

Rulerefiiscd. 


BBjPOW^  »t»T,   C,  J.    j^B    PARK^   ^^URfiLOUGa,    AND 

GAS9i.£E»  4s. — At  Bar* 

&<aa4R]>  TeOTH,  Demandant;  Joiui  BAawjsLL,  Tenant.     April  nth. 

Writ  op  HIOilT  (a)_The  Usher  of  the  Cowrt  made  on  the  triti  of 

podnmtion.    Mr.  Secondary  Grtfiihs  then  called  die  5,^\,^^^. 

hrj^ — Sixteen  appeared  ^  five  of  whom  were  Knights^  mark  haf  been 

vA  Ae  remainder,  Esquires. — He  dien  administered  the  tenant  must  be- 

oifli  to  each  juror  separately  as  foUows: —  *^  ^i^^jj, 

mark  may  be 
,         tendered  either 

''  I do  swear  that  I  will  say  the  truth  whether  at  the  joining  of 

"Mm  Bagwell  hath  more  near  right  to  hold  the  tene-  ^e^Lri^^of 
"  ments,  which  Richard  Tooth  demands  against  him  by  *?«  s'*" J  ff;^ 

'  ^  ^^  ''    sue;  and  if  it 

**  his  writ  of  right,  or  the  said  Richard  Tooth  to  have  has  been  done 

at  the  joining  of 
the  raise,  it  is 
no  late,  at  the  time  of  tii^,  ior  ih»  demaMfJayt  to  take  t^  objection.    An  jp;(#«ined  copy  of  an  an- 
<ver  in  Chancery,  by  a  person  not  party  to  the  action,  is  evidence ;  and  It  is  not  necessary  to  pro- 
<iacie  the  original,  or  prove  the  hand- writing  of  the  party. 

(a)  See  ante,  p.  187,  for  the  previous  parts  of  this  case. 
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IBM.        <<  them  as  he  demandedi,  and  for  nothing  to  let,  but 

TVkith,  "  the  truth — So  help  me  God.** 
Demandant; 
Baowsll, 

Tenant  Wilde^  Serjt.^  for  the  tenant,  then  opened  fiat  fin 

ings. 

I 

Vaugkartj  Serjt,  who  was  also  for  the  tauwtr  Hi 
submitted,  that  as  the  demi-mark  had  been  tendered,  I 
demandant  should  be  required,  in  the  first  instance, 
shew  the  seisin  of  his  ancestor. 

BuRRouGH,  3m  mentioned  a  case  of  Litke  r.  Hmni$\ 
in  which  the  demi-mark  had  been  tendered,  and  ]f«t  i 
Court  held  that  the  tenant  ought  to  begm. 

FaugAoit,  Serjt. — The  object  of  tendering  the  deml-m 
is  to  raise  the  question. 

Gaselee,  J. — There  was  a  case  of  Dalian  r.  Ham 
tried  in  Dorsetshire,  in  which  the  practice  men&med 
my  brother  Burrough  was  acted  on*  I  thought  at  fl 
that  it  was  contrary  to  common  sense,  but  on  looking  ii 
the  facts,  I  found  that  it  was  not  so;  for  it  became  a  qn 
tion,  whether  the  seism  was  not  a  mere  permissinii'off 
other  party;  andif  that  course  had  not  been  adoptedyfi 
case  must  have  been  gone  into  t^oe.  It  waa  said  inj 
case  I  allude  to,  that  it  had  been  ruled  in  JLuAa  v.  Mam 
that  the  tenant  ought  to  begin. 

Best,  C.  J. — It  having  been  once  decided,  I  shall 
upon  that  decision.     One  decision  is  enough  upon  and 
point  as  this. . 

Vaughan,  Serjt.,  mentioned  the  cases  of  Hardman 
Gegg  (c),  and  Throgmortan  v.  Broker  (d). 

(b)  2  Bl.  1261, 1293.       (c)  I  Holt  N.  P.  C.  657.      (rf)  Boodi, ! 
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Best,  C.  J. — Luke  y.  HarrU  does  not  appear  to  have        182G. 

been  referred  to  tbere.  Tooth, 

DemandAQt; 
Baowbll, 
The  Court  then  decided  that  the  tenant  should  begin.         Tenant. 

Fiatghan,  Setjt.  then  addressed  the  grand  assize,  and 
^■tiUiahed  a  case  of  possession  for  some  years,  on  the 
ptrt  of  the  tenant. 

BoBonqueif  Serjt.,  for  the  demandant. — ^There  is  a  ques- 
tion in  this  case,  whether  the  deminnark  has  been  ten- 
ured at  the  proper  time.     The  utmost  effect  to  be  pro- 
duced by  it  is,  to  call  upon  the  demandant  to  shew  that 
Tooth,  under  whom  he  claims,  was  seised  in  the  course  of 
^he  reign  of  the  late  King  George  III.    It  is  said  by  one 
of  the  Judges  that  the  demi-mark  is  of  no  consequence,  as 
the  demandant  must  prove  seisin  without  it.    But  this  is 
contrary  to  the  practice.     The  statute  of  the  32  H.  V III.  c. 
62,  s.  6,  says,  that  if  any  persons  sue,  &c.  for  any  manors, 
lands,  &c*  and  cannot  prove  that  they  or  their  ancestors 
ime  m  actual  possession  or  seisin  within  the  time  Umited 
hj  that  act,  if  the  same  be  traversed  or  denied,  it  shall  be 
<i  bar.    The  statute  is  not  pleaded,  there  is  no  traverse  of 
tiie  sdain  here;  if  it  had  been,  it  would,  have  been  tried, 
^  a  collateral  issue,  by  twelve  jurors  in  the  common  way. 
It  it  said  in  Booth  on  Beat  Actions,  pp.  98,  99,  that  the 
tane  of  tendering  the  demi-mark  is  at  the  period  of  swear- 
tng  the  grand  assize,  which  in  this  case  has  not  been  done, 
^liere  never  was  an  instance  in  which  the  demandant  was 
oDed  on  to  prove  seisin,  when  the  demi-mark  had  not 
l)een  tendered  at  the  time  of  the  triaL    Andrews  v.  Cram- 
^^U{e),  referred  to  by  Serjeant  Hill,  in  his  notes  on 
Anik. 

Best,  C.  J. — Does  not  that  mean  that  the  demi-mark 
^y  be  tendered  at  the  joining  of  the  mise,  but  that,  if 

(«)  Moore,  7^- 
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j8^      Hifdnutteddiai^k  wai^be  in  tinie  if  k  be  diMie  Jft  Ae 

swearing  of  the  grand  aarixe. 

GAaKSBf  J.  waa  of  ofmiion  that  the  itiMMUlir  ahMld 
have  urged  the  objection  at  the  time,  instead  of  joiniiig 
in  the  auae.  His  Lordriup  stated,  Aat,  in-  die  0dMbea- 
tar  caae,  liie  demi^nafk  waa  tendered  fl»  die  joUilf  ef 
the  mise,  and  not  at  the  time  of  the  triaL 

BwRnocT^,.  J.,  concomid'ib  the  opmkm^lbaltk'wmt'too 
late  to'siake  theobjeetiou. 

The  Court  than:  diaaDowed  it,  and^tfaedenMuidMitt  wwt^^ 
intohiaeaae. 

In  t&e  course  of  the  proofit  beeanie  necessary  tlbrread' 
certain  extracts  ft<om  an  answer  in  a  suit  in  Ghancery,  of 
Sir  Jbhn  St.  Aubyn^  Bait.)  and*  oi  emtmimd  eapg  miB 
propoMd  tbbe  put  in  etidence. 

WiUkj  Serjt,  objected  that  as  Sir  John*  St;  Aabyn 
waa  not  »party.  to  tiie  action,  the  originaJ*ans#er  nwist  be 
pnodocedi  andiliis  luuid-writing  proved; 


TaAfyf  Seijti,  mentioned  a  case  oTTKr  €%Mftsv  ef 
2)(arf  aiow^ik  ^  Roberts  (/)• 

Best,  C.  J.— Where  a  man  is  a' party  tbthe'sui^  dfehs 
the  identity  is  known;  but»  in*  tins'  case  the  haMd^writttf^el 
the  party  should  be  seen;  it  may  be  material  as  to-tlis 
question  o£identity% 

Taddjff  Serjt.,  then  cited  the  case  o{  Hennettr*L^an(f)t 

Gaseleb,  J.,  mentioned  a  case  tried  on  the  WteV 
em  circuit,  in  which  a  person  from  the  Court  of  Chancei] 
proved  that  that  Court  would;  not  suflfer  the-  originai^an 
swer  to  be  taken  to*Niai  Prins)  unless  in  m  case  of  peijwy 


(/)  16  East,  336.  (g)  I  B.  &  A.  182. 
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The  Court  cfter  some  further  dfacossioa  jiddtA  to  the  1826. 

anthority  of  Memtett  v.  Zjfoii,  and  received  the  copy  in  Tooth, 

evidence,  without  proof  of  the  hand-writing  of  the  party  ^^^JJIwb^ 

to  the  original  answer.  Tenant. ' 

The  demandant  then  went  on  widi  his  case,  but  being 
QnaUe  to  deduce  his  title  in  a  regular  order  the  tenant 
nieoeeded. 

Bosanquei  and  Tadcfy,  Serjts.,  for  the  demandant. 
Vaugkan  and  fFilde,  Serjts.i  for  the  tenant. 
lAtUm&eB^Halktt  jr  Jt.,  and  Lmu.^ 


Sittings  at  Westminster,  after  Easter 

Term,  1826. 


Merle  and  Another,  Assignees  of  Brooks,  v.  Moore.        jn^y  ^j^ 

Assumpsit  for  goods  sold,     a  deed,  dated  the  30th  Id  an  action 

Fehruary,  1822,  between  Brooks  and  the  defendant,  as-  ^J^tt^^^ 

ngning  all  Brook's  property  to  the  defendant,  in  fraud  of  ^"!?"*2f  °"" 

his  creditors,  was  put  in  as  evidence  of  an  act  of  bankrupt-  bankrupt  to  his 

cy  by  Brooks.     And  his  former  attorney  was  called,  and  be^enin^- 

ttked  as  to  the  circumstances  in  which  his  client  was  at  J^^£|2k. 

the  time  the  deed  was  executed.    His  knowledge  of  those  niptcy,  if  the 

-  ,  -  •■     .      1  /•  bankrupt  con* 

cveomstances  appeared  to  have  been  denved  from  com*  aents;  and  it 
Umications  made  to  him  by  Brooks,  in  his  character  of  ^J^h  oT 

tttttomey.  thadtfiendantto 

^*  take  the  ol^* 


fmtgh&n  and  Lawes^  Serjts*,  submitted  that  these  were 
eoafidevtial  communications,  and  could  not  be  inquired 
nto. 

fFiUe,  Serjt. — The  objection  does  not  lie  in  the  mouth 
of  die  defendant. 


tion  to  their  dii- 
dofiure. 
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VaMighoH,  SerjU-^The  law  raises  tbe  confidenee^  and  the 
attoniey  is  estopped  firom  making  the  diaddmie. 

Best,  C.  J. — It  is  not  in  your  mouth  to  make  the  ob* 
jection.  It  is  for  the  bankrupt  to  object^  and  if  he  does 
not,  I  shall  reorive  the  eridence. 


Fiwghan,  Seijt. — This  is  incidentaDy  making  the  bank- 
rupt a  witness  to  support  his  commission;  it  is  Brooks 
speaking  through  the  mouth  of  his  attorney. 

Best,  C.  J. — It  only  removes  an  objection^  it  does  not 
give  effect  to  what  is  not  evidence. 

Verdict  for  the  Plaintifls. 

Wilde,  Serjt.,  and  /^.  PoUodk,  for  the  plaii^tifiB. 

Fdughan  and  LaweSy  Serjts.,  for  the  defendant. 

[Attornies — Mmfkew,  and  Crofts.'} 


Sittings  in  London,  qfter  Easter  Term,  1826. 


ifiy  iQik.  Smith  v.  Cook  and  Another. 

If  Aemiiitrio  TrOYER  for  thirty-nme  sacks  of  flour.    On  the  S5th^ 

^JTtt^^ n  November,  18S5,  the  plaintiff  bought  two  hundred \mm 

VSS^S^  of  flour,  of  Messrs.  Harvey  and  Hill,  who  gave  a  deliverj^E 

Hm  a  ipiaiitity  order,  addressed  to  the  defendants,  who  were  millers^  wadBm 

of  Sour  to  the 

▼cndee,  andao-  had  large  premises  attached  to  their  null,  in  which  flouK^^ 

part  under  tm-  ^"^^^  deposited,  requiring  them  to  ddiver  two  huDdre<^»^ 

SLTttir^^t  **^^  ^  *^  plaintiff.     This  order  was  served  upon  th».^ 

of  the  Tendee,  defendant's  foreman,  who,  when  he  received  it,  said  "  vt 

and  afterward!  ,, 

reftue  to  deliTer   well. 

the  remainder, 

on  the  ground  of  , 

hii  haViiDg  no  more  of  the  Tendor's  flour  in  hii  posaeftion,  ihe  rendee  may  maiirtain  troter 

him,  and  wiU  not  be  put  to  hrtng  a  apecial  action  of  astumpilt  on  an  implied  promise  to  dcBvtr 

wliole. 
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Il  appeared,  that  one  hundred  and  sixty^one  sacks  had 
heen  ddivered  on  orders,  signed  by  a  Mr.  Boll,  who  was 
4he  agent  of  the  plaintiff;  but  when  the  order  for  deliverj 
«>f  Ibe  remainder  was  presented^  it  was  not  attended! to,  in 
^DOD^aqucaocei  as  was  said  by  the  defendants,  of  their  not  hav^ 
j^g  aoyinore  flour  of  Harrey  and  HiU*s  in  their  possession. 

Adams,  Serjt.,  for  the  defendants,  submitted  tliat  the 
plaintiff  should  be  nonsuited.  He  has  mistaken  his  form 
of  action.  Suppose  the  order  receired  by  the  defendants 
is  binding  on  diem,  and  raises  a  promise  to  deliver  the 
'whole  two  hundred,  whether  they  were  in  their  possession  ' 
or  not,  yet  the  form  of  action  must  be  assumpsit  for  non- 
performance of  the  promise,  and  not  trover,  which  cannot 
loe  maintained  without  possession  of  the  article.  There  is 
110  evidence,  of  the  defendants  having  more  flour  than  they 
<lelivered. 


Best,  C.  J. — I  think  there  is  evidence  to  go  to  the  Jury 
lor  them  to  say,  whether  there  were  not  at  one  time  two 
hundred  sacks  of  flour  belonging  to  the  plaintiff  in  the 
handfi  of  the  defendants, .  which  they  thought  proper  to 
undertake  to  deliver;  and  I  am  of  opinion,  thiat  the  plain* 
tiff,  under  these  circumstances,  is  not  obliged  to  bring  a 
special  action  of  assumpsit* 

jfdams,  Serjt.,  then  addressed  tiie  Jury. — The  defen* 
dants  are  not  wharfingers,  nor  warehousemen,  but  millers 
only,  who  receive  com  to  be  ground.  '  The  order  was  ac- 
eepted  by  the  defendants,  on  the  idea  that  there  would  be 
enough  in  their  possession  to  execute  it.  They  have 
done  their  duty  as  millers,  and  ought  not  to  be  concluded 
by  the  mere  circumstance  of  receiving  the  order  given  for 
the  delivery  of  the  whole  number. 


Bbst,  C  J. — In  my  opinion  there  is  no  defence  to  this 
action.  You  must  certainly  be  satisfied  that  two  hundred 
>acks  of  flour  were  in  the  custody  of  the  deferfdants,  as 

VOL.  II.  u 
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A  printed  copy  of  the  Act  declared  upon,  obtained 
from  the  King's  printers,  was  produced  in  evidence.  It 
had  annexed  to  it  a  printed  copy  of  what  purported  to  be 
the  decree  in  question;  And  a  witneiSs  proved  that  he  had 
9^urched  at  the  Rolls  Chapel  and  could  not  find  .the  origi- 
nid  decree  there.'  Witnesses  were  then  called,  to' prove; 
that  in  some  parishes  in  London  some  persona  pidd  the 
2s.  9d.  according  to  'the  supposed,  decree*      .       .  ■  ' 


Wilde,  Serjt.,  objected. — Proof  of  what  iErd<^[ie  in  one 
parudi  is  not  evidence  to  afiect  persons  in  another.   . 

...  I  ■  ■»  ■■ 

Onslow,  Serjt.,  relied  on  an  Anonymous  case  in  2  Yen- 
tris,  257  (i);  I^ursion  v.  Slatford,  1  Salk.  184<(c);  and 
the  case  of  Kimghi  v.  Dauler  (d). 


Exchequer,  on  a  bill  filed  there 
for  tithes  under  tUs  statute,  was 
overruled ;  and  in  the  case  of  The 
Canons  of  St,  Paul  v.  Crickett, . 
2  Ves  Jun.  563,  the  Lord  Chan- 
cellor  held,  that  the  Court'  of 
Chancery  had  original  jurisdiction 
on  bill  filed,  without  first  applying 
to  the  Lord  Mayor,  saying  that  an 
Act  of  Parliament,  creating  a  8{>e-' 
^al  jurisdiction,  never  ousts  the 
jurisdiction  of  Westminster  Hall 
without  special  words. 

(b)  Ejectment  on  a  trial  at 
bar  for  lands  in  ancient  demesne, 
in  wluch  Acre  was  shewn  a  re- 
covery in  the  court  of  ancient ' 
demesne,  to  cut  off  an  entail  which 
had  been  suflfered  long  l)efore» 
and  the  possession  had  gone  ac- 
cordingly. The  recovery  itself 
was  not  produced,  because  it  had 
been  lost,  nor  was  any  copy  of  it 
^ven  in  evidence.  The  Court  ad- 
mitted other  proof,  saying,  *' If  a 
record  be  lost,  it  may  be  proved 
to  a  Jury  by  testimony,  as  the  de- 


cree In  Hen.  VIII.'s  time  for  tithes 
in  London  is  lost,  yet  it  hadibeeii 
often  allowed  that  there  was  o^ef 
.  (c)  Mich.  12  Wm.  UI.  B.  R— 
Aiiumpiit  in  C.  B.  for  5/.  received 
to  plaintiff's  use,  bdng  fees  of  the 
office  of  clerk  of  the  peace  of  Oz^. 
ford^ire.  On  rum  aMiimp«f,  it  was 
.  insisted  that  the  plaintiff  had  for- 
feited his  office  by  not  taking  the 
oaths  required  by  law.  To  prove 
this  fact,  the  record  of  the  ses- 
sions ^vas  .produced.  To  thia  evi- 
dence'a  bin  of  exceptions  was 
tendered,  which  was  removed  into 
'  K.  B:  with  the'  record,  by  writ 
of  error;  and  Hob^  CJ.,  held, 
that  the  record  was  evidence,  say- 
ing, inter  alia,  '*  that,  indeed^  if 
there  be  a  mis-entry,  it  might  be 
supplied  and  corrected  by  other 
evidence,  for  a  party  should  not 
be  concluded  by  the  mistake  or 
negligence  of  the  officer." 

(rf)  Hardr.  323.—"  In  ejeetionr 
Jtrmne,  for  the  rectory  of  Bui^gh 
field.    Upon  a  demise  for  years 
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Best;  C.  J. — I  think'  thie  ^videtids  is  adtnisrible.  It  is  quite 
ckarthat  the  decree  has  been  treaffed  As  eiirblledy'  in  the  city. 
I  do  iict  i^ceive  thef  evidence  of  wh&t  isdone  in  -one  parish 
as  proFiiig  the  custom  in*  another/^  -i^t  it  is  proved,  that 
in  the  "pnnted  statute  boi6k  th6rie  *is  tttopy  of  this  decteif^, 
and  Itecrive '  Ae  eTiden6i^  of-  payinelit'^'  coDateral  proof 
of  that  which' had^  been  enroll^.  -  Is  the  tight  of  a' party 
to  be  lost'  dtttmgh  th^  negfigetee  of  public  officers?    W^ 

must  look^to  the  evidence.     It  apjpears  tihtat  different  pa^ 

*  .  .  •  .....  ^ 

rishes  have  paid  tithes  in  (?6hfonmty  with  the  decree;  am 
in  a'case  ih  which  it  Vedahie  iiec^ssary  t6  shew- -a  recovery 
in  ancient  demesnef/tlieori^iiial  b^ing  lost,  otiier  jHroof  of 
its^  haffixig  1>een  sufieired  was  recsei^d  m  evidence; 
-  Hie'Witti*e^s6s  wer6  tlien  examined/ bdt  their  evidence 
was  not  IsatiMTaCtory  in^  proving  any  tmiform  practice.  On 
the  c6ntnti^9  it  tended  to  shew/  that  although  the  claim  of 
2r.  dd*.' was  paid  by  some,*  yet  its  legality  was  disputed  by 
others.  Evidence  was  idso  given  to  shew,  diat  the  de^ 
'-fendaht  Was*dnder  ieui  ieigreementiid  pay  l@/.>ISir.  a-j^ar  as 
41  composition.    The.  title  of  the  plaintiff  as  impropriator 

was  also  proved. 

*  •  •  ■         f  . 

fF£JU^;  Seijt.,-  for  th^  defenda£nt.  The  plaintiff  aBeges  a 
i^ht  to  its:  9d.  irvUfiii  p6itnd/undier  a  decree  made  in  pur- 
suance  6t  the  stat;  of  Heii.  VIII."  I  submit^'  that  lio  such 
decree  was  nutde  and  enrolled  in  pursuance  of  that  statute. 


attd  a.tifal  iit»lMir;  ihe:eQse,  up<m  . 
^niitDC9,  sppsared.to  be^  that  die  ,, 

Carl  of ,  bdng  a  popish  re- . 

cuBtnt  convict,  had  presented  the  ' 
lesson  ^i^o  thereupon  was  insti- 
tia^  and)  indftcted  /mta  ^^:  9aid 
rectory.    But, the  record  of  the.' 
conviction  was  burnt,  as  was  sup- 
posed, amongst  other  records  of 
the   same'UflCare  in-  the  Inner 
Temple;   wherefore  the  defnid- 
ant  offered  to  prove  it  by  other  ' 
evidence.     And  ij;  was  held,  ,by 


SaU,  Ct  B.4  An4  the  whole  Cpurt, 
that  in  such  a  case  as  this  a  record 
may  be  proved  "by  evidence,  be- 

'cai^  Ae  cohvictioh  hefe  istiot  the 
direct  matter  in  issue,  but  is  only 
inducejpen^.to.iti'  as,  if  an  appro- 
priation were  in  issue,  the  King's 
licence,  if  it  could  not  be  found 
upon  record,  might  be  proved  in 

^  -^riS^ce  withoqt  shewiag  a  record 
of  it,  although  it  be  the  founda- 
tion of  the  appropriation^"  ■ 


M^DouoaiiL 
Yauiic^, 
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^16116.        There  is  no  evidenoe  of  k.    Tlie  docmiieiit  prodiused,  I 
il'DouoAio.   ^dimtt  is  printed  by  the  King's  priiiter,  and  attached  tc^  the 


^^'  Act  of  Parliimmt,  4S  if  it  were  the  decree.    But  that  ori- 

ginated  in  the  mistake  of  a  l^amed  peraon  (JRaateO,  whc^ 
in  making  an  edition  of  the  statutes,  supposed  that  ffais 
dooument  was  the  decvee  made  under  the  statute,,  ea^ 
therefore,  appended  it  to  the  statute.  If  acopjof  it,  coDr 
temporaneons  with  the  act,  had  been  produced,  theft  m^kt- 
have  been  strong  evidence  of  its  existence*  And  e^wi  if 
diere  was  a  decree,  to  have  fahidiqg  force,  it  must  biTe 
been  enrdleAi  Now*  lias  this  supposed  decree  been  ese 
rolled!  If  it  has,  why  has  tfieolAim  bin  dormant  finrjeaiK, 
and  even  centuriesf  Why  was  it  not  enfoiced  about  the 
tune  wh«i  the  decree  was  made?  There  is  not  the  sl^^il- 
est  evidence  of  the  enrohnenL  Nothing  of  the  soort  ia  to 
be  found  in  the  enroknent  oflkse;  and  aa  to  the  e?ideiiee 
of  persons  having  paid  at  the  rate  dUimed,  diat  is  ean^  ae- 
counted  fw,  as  some  wouU  rather  submit  to  a  demand  of 
that  sort  dian  involve  themsdves  in  a  lawsuit.  Otheia».it 
appears,  are  actually  contesting  the  pcmit. 

Best,  C.  J.,  left  these  two  points  to  the  Juiy.  Isi, 
Whediev  they  were  satisfied  diat  a  decree  had  been  made 
in  pursuance  of  the  statute  of  Hen,  VIIL?  and  if  so,  whe- 
ther that  decree  had  been  enrolled!  And,  Sinf,  Whetiier  ibe 
defendant  had  entered  into  an  agreement  of  conqpodtksit 

The  Jury  found  that  diey  were  not  satisfied  that  tlse 
decree  was  duly  made  and  enroBisd,  but  dmt  die  defendant 
was  under  terms  of  cempositicm. 

Verdict  for  die  plaintiff  on  the  fotqrth  ceanl, 
and  for  die  defendant  on  all  the  otliers. 

OmsiaWf  Seijt.,  and  Hemdermmf  tat  the  plainliffi 

f,  Serjt.,  and  PaUesofh  ff^  die  defendant. 
[AtU^Tme&^Mmcdom^U  jr  Co.,  sad  T.  M.  f^Mk«ry.] 
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On  the  second  day  of  the  following  Trinity  Term,  Onslow,       ^^^ 
Serjt,  moved  for  a  new  trial.     He  cited  Icatt  v.  Warren^    M'Dougall 
in  the  time  of  Jame»L,  reported  in  Gwillmi,  1054;  Wes-       Youmo. 
tBcn  an  tha  Tithe*  of  Loado«i  and  the  case  of  Wqrd  t* 
MNder^  QwiUttii  588;  and  Wood's  Exchequer  Cases,  ,p. 
305;  Mid  nlied  on  the  ciromnstanoe  of  no  point  having 
l^een  nade  in  any  of  those  cases  about  the  ^vrolipent  of 
dim  dflfepse. 

The  Ckmrt  graated  a  rule  to  ^ew  cause  (e)« 


(«)  TUi  rule  hss  not  yet  been 
argued. 

On  the  sii]]j}ect  of  tithes  in  Lon- 
don, see  ihe  stst.  37  Hen.VIII.  c. 
12,  and  Ae  co|iy  of  die  decree 
wlddi  iamfdistrly  foilowi  it;  snd 
«lsQ  '2  last.  669^-  snd  the  fsUow. 
ing  esses,  Ortmi  v.  Fiper,  Cro. 
Clix.  276;  snd  1  Esg.  &  Y.  Tithe 
Oa.  105.  iAMgkam  t.  BaJur^ 
Hard.  116^  laO;  mA  i  Ssg.  &  Y. 
Tithe  Ga.  428.  Anon.  1  GwilL 
"Tithe  Ca.  286.  Dunn  y.  Hurrell 
^  Goffe^  1  Esg.  &  Y.  270 ;  and 

1  GwilL  299.  Shtffield  y.  Pierce^ 
9  OwiH.  5«3|  and  i  Ksg.  Ii  Y. 
'XltliB  Cs.  4^1.  W^rd  V.  HiU 
cC«r,  2  OvnO.  638;  and  1  Bag. 
&  Y.  676.    Smfer  t.  Mwnford^ 

2  Gwin.  546;  snd  I  Eag.  &  Y. 
S87.  Kgm^UioH  V.  miUr.  3GwiU. 
903|  si|4  2  Bag.  &  Y.  196,  Brams^ 

T.  H^ron,  4  GmU.  1314;  and 

Sag.  ft  Y.  1369.    Bennett  y. 

Ve/ifMu,  2  Gwill.  633;    and  1 

£ag.  &  Y.  782.     The    Warden 

mmd  Minor  Cations  of  St.  Pml'e 

▼.  Criekett,  2  Ves.  Juinr.663;  and 

2  £ag.  &  Y.  417.    Same  v.  Mor- 

Tit,  9  Yes.  166;  and  2  Eag.  & 

Y.  516.    Anir^ne  v.  TV  £^< 

IimJui  Comfiany,  ]3  Ves.  9;  and 

2  Eag.  &  Y.  644.     The  Minor 


Ckmom  of  Sk.Pwke «.  JjUfct  2 
Ves.  &  B.  1;  and  2  Eag.  &  Y. 
666.  Tht  Warden  and  Minor 
Canons  of  St.  PauPsr.Tke  Biehop 
ofLmeohi,  4  Price,  65;  snd 8Ssg. 
&Y.809.  like  Minor  Cmom  of 
St.  P€uti  V.  Crickett,  6  Price,  16; 
and  3  Eag.  &  Y.  866:  and  Owen 
y.  Nodin,  1  M^Qeland,  239;  snd 
3  Eag.  &Y.  1149. 

In  Raithhy^  sditiMi  of  ^ke  Sta- 
tutes St  Lsrge»  there  is  thefollow- 
ing  note  immedistely  after  the 
Stat.  37  Hen.  VIII.  c.  12,  and  the 
decree : — **  N.  B.  This  decree  is  not 
entered  on  the  statuterrdl  of  this 
year  in  Chancery;  nor  has  it  been 
found  enrolled  on  any  other  roll 
in  Chancery;  nor  Is  It  annexed  to 
the  bill  in  the  Parliament  Office. 
It  was  act  inserted  in  tbe  earliest 
printed  editions  of  the  ststutes. 
It  is  printed  in  Rastal's  Abridg- 
ment of  the  Statutes,  (edit.  1679, 
Htls,  Tithes),  aad  la  Paitoa'i 
Stat,  at  Large,  printed  in  1618." 
Hpweyer,  on  a  reference  to  the 
authorities  above  cited,  it  will  be 
found  that  several  decrees  in  the 
Courts  of  Chancery  and  Exche. 
quer  have  been  made  for  payment 
according  to  it. 
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Ma^  igcA. 

In  an  action  of 
trover  brought 
against  the 
Treasurer  of  the 
WestlndUDodc 
Company,  fin* 
refuJng  to  deli- 
ver articles  de- 
posited in  the 
West  India 
Docks,  he  is  en- 
titled to  the 
protection  of 
the  Dock  Act, 
which  requires 
that  actions  for 
any  thing  done 
in  pursuance  or 
under  eolour  of 
that  act  should 
be  brought  with- 
in three  months. 
And  the  dream- 
stance  of  his 
having  taken  a 
bond  of  indem- 
nity, is  not  a 
waiver  of  such 
protection. 


Sblucx  v.  SiQTH  and  Othen. 

TilOVER  for  a  quantity  of  sngar,  which  a  penon  namecl 
Pettit,  to  whom  it  had  been  consigned  by  die  plaintiff,  had 
pledged  with  two  of  the  defendants,  named  Keeling  and 
Drake.  The  other  defendant,  Smith,  was  the  treasurer  of 
the  West  India  Dock  Company  (a),  in  whose  possessloii  the 
sugar  was,  and  who  had  refused  to  deliver  it  to  the  plain- 
tiff's order,  and  for  which  refiisal  he  was  indemmfied  by 
Messrs.  Keeling  and  Drake. 

Bostmquetf  Seijt,  who  appeared  for  Mr.  Smith,  sub- 
mitted that  he  was  entitled  to  a  verdict,  on  the  ground 
that  the  action  had  not  been  brought  withiii  thiee  nontha, 
as*  required  by  the  West  India  Dock  Act  (b).  He  dted 
fFaUace  v.  Smth{c). 

Faughan,  S&^t. — ^This  is  a  case  in  which  the  statute 
does  not  apply,  the  act  done  must  be  one  done  in  the  exe- 
cution of  the  statute  itself  (J). 


Best,  C.  J. — ^At  present,  I  think  the  Dock  Company 
are  within  the  protection  of  the  statute,  but  I  wiU  give 
you  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 

Fimghan,  Seijt. — ^Does  not  your  Lordship  think,  that 
the  indemnity  given  so  identifies  Mr.  Smith  with  the 
act  of  the  other  defendants,  as  to  be  a  waiver  of  his  pro- 
tection under  the  statute. 

Best,  C.  J.— I  think  not.    I  thmk  that  Mr.  Smith  did 


(a)  The  Dock  Act  requires  that 
the  Company  shall  sue  and  be  sued 
in  the  name  of  their  Treasurer. 

(6)  39  &  40  Geo.  3,  c  69,  s.  185. 


(c)  5  East,  115. 
(if)  The  words  of  the  statute 
for  any  thing  done  in  pursu- 
ance or  under  colour  of  this  act."* 


tt 


VrngKan  and  Tad^,  Serjts./and  F.  Pollqckjot  the 
plamtiff. 

■.-■»•.  .  ■  '  .  •  ■  ,  .      *     : 

BoMtfigtMir,  SeijtM  for  the  defendMt  SMiA. 

Wilde,  SerjU,  and  Jeremy^  for  the  defendants  Keeling 
and  Drake. 

[Attord€9  ^$Im^  4*  C;9*f  and  JWii^SiU  4- C|^^ 


In  the  course  of  the  ensmng  Temij,  Vaughah,  Serjt.^' 
mofedy  pursuant  to  the  leave  given  at  the  trial,  to  enter  a 
verdict  for  the  plaintiff  against  the  defendant  Smithy  but 
the  Court  were  of  opinion  that  he  was  entitled  to  the  pro- 
tectifm  of  the  act,  and  therefore  refused  a  rule. 


Smith. 
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right  in  taking  an  indenmity.    The  Dock  Company  are        18t6. 
80  much  dependant  upon  servants,  that  if  parties  were  not      Skllick 
to  hring  actions' within  a  reasonable  time,  they  would  not 
be  able  to  defend  themsehres. 

A  verdict  was  taken  for  Mr.  Smith,  with  leave  to 
/^n^ian,  Seijt.,  to  move  to  enter  a  verdict  for  the  plaintiff 
against  him;  and  the  verdict  was  for'  the  plaintiff  against 
the  odier  two  defendants ;  which  verdict  for-  the  plaintiff 

was,  after  argument  on  a  rule  nisi  for  a  nonsuit^  confirmed 

1..  -1    ^^'     t_    •  I  • 
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Adfoumed  Sittings  in  Idnukm^  afier  Matter 

Term,l%W. 


t 

MtttfTSd.  Qj^AEigE  I'.  Kino. 

la  mwmiptit  ASSUMPSIT ;  wkli  a  special  coiml  m  m  hgMmak 

<m.  an  agree-  *                                             o 

ment  to  transfer  and  the  nonoy  counts. 

\^StS^^^  "^^  agreement  was  for  the  transfer  by  the  defeAdant  k 

^^^^^"jj^  the  plaintiff  of  a  public-house,  together  with  the  leaae^ 

theoMeiTafn  a  also  for  assignment  of  the  licences.    A  deposit  otHOL 

peiformance  of  l>^ii  I^ud  by  the  plaintiff,  and  both  parties  bound 

^jl^^l^  selves  m  the  sum  of  1002.  each  ibr  die  porforaMmoe^lldii 

aMign  ^  H-  agr^ment.    An  appointment  was  made  to  settle  tbe  biuri 

oenccs.  and  tos  . '         ^                                                                                           _^i 

▼endec  had  not  ncss,  which  was  attended  by  a  clerk  of  Messrs.  CoQib 

atmap^i^^  and  Co.,  the  brewers,  who  had  agreed  to  advance  a  pat 

2^^^2J^?^  of  the  purehase^nteiey  to  the  plaintiff  c  Irat  he  had  no 

penalty  cannot  with  him  the  sum  required  tn  ceuhf  but  cmly  a  cheque  oi 

but  if  the  vendee  the  housc.     It  was  Stated,  that  this  was  the  practiee  i 

podr^t  maybe  *^<>*t  every  instance,  ia  order  to  prevent  robbery,  as  tb 

recovoed  back,  busipcss  was  usually  transacted  at  very  late  hours. 

A  cheque  ^                                   -                 ■ 
upon  a  brewer*! 

Iki^t^n^^h^^  Best,  C.  J.-^If  it  was  necessary  that  the  plaintiff  slioiil 

S**'  ^J^r^  have  the  money  r^ady,  I  am  cle^ly  of  opimon  that  ih 

though  it  be  cheque  of  the  most  respectable  house  in  London  will  not  dc 

proTcd  to  be  the 
constant  practice 

to^oe^cheques  j^  appeared  that  the  defendant  was  not  in  a  condition  t 


money,  hi  order  assign  the  liccnccs  to  the  plaintiff. 

to  prevent  rob*  '' 

benr»  onaoooont 

of  the  hour  at  Vaughon,  Scrjt.,  for  the  defendant,  relied  on  the  circon 

mn^uJieniace  8****^  ®^ ^®  plaintiff's  not  being  ready  to  pay  in  cash,  c 
inthetran£^  an  answer  to  the  action. 

pubUc-houset. 

WUde,  Seijt.,  contended,  that  as  the  defendant  was  m^ 
in  a  situation  to  assign  the  licences,  it  was  not  incumbe: 
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on  the  plaintiff  to  have  the  money  ready,  as  it  could  never        18M. 
be  deemed  necessary  for  a  party  to  do  a  nugatory  act.  Clarke 


Best^  C.  J. — The  question  is,  whether  you  can  main- 
tdi  jfour  action  for  the  penalty  t  I  think  you  cannot,  as 
pa  had  not  the  money  ready  at  the  instant. 

Wilde,  Serjt,  submitted,  that  the  plaintiff  was  entitled 
to  leoorer  back  the  deposit. 

Fof^tam^  8erjt|  contended  that  be  waa  not. 

Bi8T»  C.  J..Jt  appears  to  me,  that  neither  plaintiff  nor 
defindbuit  werai  in  a  condition  to  perfonp  the  agreement* 
Ilwif  havf  bera  making  a  bargain  which  could  not  be 
Qttried  into  efiect  witboul  their  doing  mcHre  than  eitber  of 
item  baa  done.  I  thinks  as  the  defepodaat  was  unabte  to 
fofiann  that  part  of  the  agreement  by  which  be  under- 
took to  assign  the  Bcenoea  to  the  plaintiff,  that  the  contract 
b  aft  stt'  md»  and  the  plaintiff  is  entitled  to  receif  er  bis 
4erosit. 

Veidiet  finr  the  pbintiff-^^Daniag^y  4(ML 

WUde,  Seijt.,  and  Pattesam,  for  the  plaintiff. 
Vm^kmrn,  8erjt.y  for  the  defendant. 

rAttondet— Fincml,  sod  PttmelQ 


Kino. 


r 

i 

z 


CASES  AT  NISI  PRIUS.  : 


COURT  OF  KING'S  BENCH. 


SittmggatfVettfhinstery  ttfter  Tmmty.Tenn^  1881 


t .    i 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


'i  h 


K" 


Jutu  \5th.  Booth  v.  Hanley  and  Others^ 

If  a  party  be    AsSAULT   aiid  ffdse  imprisonment.      Plca-'Gctten 
^vndi  kTa^  issue.     (There  were  also  several  justifications,  but  du 

street  at  night,     were  IlOt  ffTOVe^);  •  •* 

for  a  particular 

oocadon,  a  The  defendant  'HaMtey  was  a '  pc^ce  officer ;'  aiid'1i**aq 

watchman  is  not  ^     *  '  «  •        «*  im     -  *  '•  «     i  «       i.  v^r 

jQstifled  in  col-  p^ai^^  that  «t  flbout  half'past  ten  o  clock  on  the  mgat  < 
""^ILtwiw  ^^  ***  ^^  October,  18186^  the  plaintliflr wias  hi  PulliaMtf 
doing.  Finsbury,  and  that  hie  was  turning  to  the  wdl  ifor  a  pui 


cular  occasion,  when-  a  watchman  cameup  tO'lum*^ 
collaMd  him;  and-bn 'dos,  a  scuffle  etisuing  betweeirtl 
plaintiff  and  the  watchitiah,'  the .  deiSendatat  Hanley  Can 
up,  and  (with  the  other  defendants)  took  the  plaintiff  t 
the '  watch-house  -  of  -  St.  ^Leonard,  ^  Sttfore&itch,  where  1 
was  locked  up. 


•  ■  I  ■  1 

J  ■  -  ■     ■  .'  ■ » 1 


Abbott,  C.  J.  (in  summing  up.  the  ca^.to.ib^Jurf}- 
The  watchman  certainly  had  no  right  to  go  up  to  a  mc 
and  collar  him  for  that  which  the  plaintiff  appears  to  ha* 


been  doing.     He  might  have  gone  up  to  him  and 
strated  with  him,  or  have  asked  him  to  go  somewhe 
else ;  but  he  clearly  had  no  right  to  assault  him  for  thaft 

Verdict  for  the  plaintiff — Damages  SOIL 

Scarlett^  C.  Phillips,  and  E.  Quin,  for  the  plaintiff. 
Denman  and  George,  for  the  defendants. 

[Attornieb — Harmer,  and  Amortf  fy  C] 
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1826. 


June  16M. 


Doe,  on  the  demise  of  UisELE^  r.  Kilner. 

Ejectment  for  a  small  piece  of  land  in  the  parish      An  examine*^ 

of  Christ-churchy  Spitalfields.  ^rjy°of  a*  dee^ 

The  lessor  of  the  plaintiff  claimed  the  land  in  question  jj  Jj*  ^SSfyV 

a»part  of  his  ireehold,  to  which  it  adjoined.  Middlesex,  u 

admitsible  m  se- 

To  shew  his  title,  a  clerk  of  the  attorney  for  the  lessor  condaryevidence 
of  the  plaintiff  proved,  that  he  had  carefuUy  searched  ^"*»~»^'*^ 
among  the  deeds  and  papers  of  the  lessor  of  the  plaintiff, 
and  could  not  find  any  deeds  of  lease  and  release  of  the 
dates  of  the  23d  and  g4th  of  May,  1735.  The  witness 
then  produced  an  examined  copy  of  the  registry  of  those 
deeds,  taken  from  the  original  registers  of  them  in  the 
iegiatry«oiffice  in  the  county  of  Middlesex. 

These  copieB  were  put  in  and  read  as  secondary,  evi- 
dence of  the  deeds.  No  objection  being  made  to  their 
adimssibility  on  the  part  of  the  defendant. 

The  case  was  referred. 

■     ■  ' 

Banman  and  Carringtoni  ior  the  lessor  of  the  plaintiff. 

Chkiy  and  C.  Sheppard,  for  the  defendant. 

[Attomies— ilfttiroy  j-  6Vmi  and  Harman,'] 


R^giattti  of  all  deeds,  convey- 
^tMo^  and  mih,  affecting  real  pro- 
perty in  the  county  of  Middieaezy 
^stf  Bade  .in  pursuance  of  Uie  stat. 
7  An.  c.20|  by  the  Ist  section  of 
^vUeh  it  is  enacted,  "  That  a  me- 
morial of  all  deeds  and  convey- 
mctt,  ivfaich  from  and  after  the 
SSlkday  of  September,  in  the  year 
^  our  Lord,  1709,  shall  be  made 
^  executed,  and  of  all  wills  and 
denies  in  writing,  made  or  to  be 
■^  and  published,  where  the  de- 
^  or  testatrix  shall  die  after 
^  ttid  29th  day  of  September, 
^  or  c(mceming,   and  whereby 


any  honors,  manors,  lands,  tene- 
ments, or  hereditaments  in  the  said 
county,  may  be  any  way  affected 
in  law  or  equity,  may  be  regi&tred 
in  such  manner  as  is  hereinafter 
directed ;  and  that  every  such  deed 
or  conveyance,  that  shall  at  any 
time  after  the  said  29th  day  of  Sep- 
tember be  made  and  executed,  shall 
be  adjudged  fraudulent  and  void 
against  any  subse(^uent  purchaser 
or  mortgagee  for  valuable  consir 
deration,  unless  such  memorial 
thereof  be  registred  as  by  this  act 
is  directed,  before  the  registring 
of  the  memorial  of  the  deed  or 
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conveyance  under  which  such  sub- 
sequent purchaser  or  mortgagee 
shall  claim  i  and  that  every  aoch 
defise  by  will  shall  be  acQudged 
fraudulent  and  void  against  any 
subsequent  purchaser  or  mort- 
gagee for  valuable  connderatkm, 
unless  a  memorial  of  sudi  will  be 
registred  at  such  times  and  i A  such 
manner  as  is  herdnafter  ArecCed.'' 
By  the  Ml  and  6th  aectiotts  of  the 
same  statute.  It  b  enacted,  ''That 
all  and  every  memorials,  so  to  be 
entered  and  regf  str6d,  shall  be  put 
Into  writing  in  vdlnm  or  parch- 
ment, and  brought  to  this  said 
office,  and  In  case  of  deeds  and 
conveyances  shall  be  under  the 
hand  and  seal  of  some  or  one  of 
the  grantors,  or  some  or  tee  of 
the  ghmlees,  his  or  theilr  hein,  exe- 
cutors or  administrators,  guardians 
or  trustees,  attested  by  two  wit- 
nesses, one  whereof  to  be  one  of 
the  witnesses  to  the  execution  of 
such  deed  or  oonveyanoe;  wluch 
wiikness  shall,  upon  bis  oath  before 
one  of  the  said  registen,  or  mas- 
ters, or  before  a  Master  in  Chan- 
cery, ordinary  or  extraordinary, 
prove  the  signing  and  sealing  of 
sudi  methorial,  and  the  execution 
of  tiie  deed  or  conveyance  meli- 
tioned  In  such  menMNrial;  and 
In  case  of  wills,  the  memorial 
shall  be  under  the  hand  aUd  seal 
of  some  or  oiie  of  the  devisees, 
Ms  ot  their  hebs,  execiitolt  or  ad- 
ministlrator^  guardiam  or  trustees, 
attested  by  biro  witnesses,  one 
whereof  shall,  upon  his  oafeh  be- 
fore the  said  r^fisters  or  masters, 
or  before  such  Master  in  Chan- 
cery as  aforesaid,  prove  the  rign- 
ing  and  seaUng  of  such  memorial ; 
which  respective  oatlis  the  said 
registers  or  masters,  and  Masters 


in  Chancery,  are  hereby  ei 
ed  to  administer,  and  shai] 
a  certificate  thereof  on  cvt 
memorial,  and  sign  the  s 
^  Huit  evAry  memdtUl 
udtQp  conveyancei  cfr  un 
contain  the  day  of  the  m 
the  year  wlien  sudi  deed, 
ahce,  or  will  bdkrt  dM^ 
mmH  and  adifitioiii  W 
parties  to  such  deed  lir 
ance,  and  of  tiie  devisor  i 
tiix  of  sudi  mdU,  and  0I 
witiiiesses  to  incA  dedd^ 
aiee^  or  will,  and  tie  '| 
their  abodes  and  shall  m 
mention  the  honors,  nma 
tenements,  and  heredltBHi 
tabled  It  such  deed,  ebfei 
or  will,  and  theMMaa  a 
parishes,  townsh^hnal 
dncts,  or  extnyarofhii' 
witlun  the  said  county^  wl 
such  honors,  manors,  Im 
ments,  or  here^tamenti  t 
or  bdng,  that  are  giv«% 
conveyed,  devised,  or  iKJ 
fected  or  dunrged  byany  ai 
conveyance,  or  will.  In  ii 
ner  as  the  sarnie  ure  expi 
mentioned  in  such  deed, 
ance,  or  will,  or  to  tke  Mft 
and  tlwt  every  riodi  imi^ 
ance,  afeid  win,  or  pvoM 
same,  of  which  wadk  iM 
to  to  be  registred  «k  n 
shall  be  produced  to  tin 
gisten  or  nhasteHs  afr  liriB 
entering  such  menktaM,  \ 
indorse  a  certificafe  ion  ei 
dted,  conveyance,  and  ikH 
bate  thereof,  and  thefdtt 
tiie  certain  day,  hour,  an^ 
which  such  memorial  Is  ac 
or  registred,  expresdng 
what  book,  page,  and  nui 
same  is  entered ;  and  thsA 
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n^MUn  or  matten  shall  siipi  the 
nid  certificate  when  so  indorsed ; 
wUdi  cortificates  shall  be  taken 
sad  allowed  as  evidence  of  such 
mpeeiif  vmiitiiet  in  ail  coiirta 
•I  raafltd  whatsoereri  and  that 
evtiy  pi|ge  of  sndi  register  bodksy 
nd  efery  memorial  that  shall  be 
MwedftfMMiB^  shall  be  numbered, 
sad  tte  day  of  the  mondi,  and  the 
ycar^  and  hoiir»  or  time  of  the  day 
iriMB  eterymemorial  is  registred, 
dkall  be  entered  in  the  margents 
if  the  iiid  i^gliter  books,  and  in 
tto  inaigiBttti  of  the  said  memo- 
nai|-  and  tkat  erery  such  register 
or  amterihaU  keep  an  aiphabeti- 
dl  kaleadar  of  all  parishes,  eztr»- 
plaoea  nd  townships 
Ae  said  eouityj  witii  re^ 
to  the  number  of  every 
memorial  that  concerns  the  ho- 
aon^  jtaanori*  lands,  tenements, 
or  hewwiitanients  in  every  such  pa- 
lid^  eztr^arodual  place  or  town- 
ihip  nq^eetiTely»  and  of  the  names 
of  the  partiea  mentioned  in  sudi 
flHBMrials  I  and  tiiat  such  register 
or  maalar  shall  duly  file  every  such 
msmoilfll  in  order  of  time  as  the 
Bsma  shall  be  brought  to  the  said 
ofioe,  and  enter  or  register  the 
sold  memoilals  in  the  same  imkr 
tea  Itey  shall  m^ectively  come 
toUahsnds.''  And  to  prevent  the 
falsification  of  these  registries,  it  is 
bytim  15th  sect,  enacted,  <<That  if 
say  pertOB  or  persons  shall  at  any 
tioM  fixfa  or  counterfeit  any  en- 
tiy  of  the  acknowledgment  of  any 
nMmorial,  certificate,  or  in- 


dorsement, as  is  lieron  mentioned 
or  directed,  and  be  thereof  law- 
fully convicted,  such  person  or 
persons  shall  incur  and  be  liable 
to  such  pains  and  penalties  as  in 
and  by  an  act  made  in  the  fiftii 
year  of  Queen  Eliiabeth,  intituled, 
jIn  act  against  forgers  of  false 
deeds  ofid  wtiHugsg  are  imposed 
iqion  persons  forforging  and  pubi- 
lishing  of  fslse  deeds,  charters  or 
writings,  sealed  court  rolls  or  wills, 
whereby  the  freehold  or  inherit- 
ance of  any  person  or  persons  of, 
in  or  to  any  lands,  tenements,  or 
hereditaments  shall  or  may  be  mo^ 
lested,  troubled,  or  charged ;  and 
that  if  any  person  or  persons  shall 
at  any  time  forswear  himself  be- 
fore tiie  smd  reppstcrs  or  masters, 
or  before  any  Judge,  or  Master  in 
Chancery,  in  any  of  the  cases  here- 
in mentioned,  and  be  thereof  law- 
fully convicted,  such  person  or 
persons  shall  incur  and  be  liable 
to  the  same  penalties  as  if  the  same 
oath  had  been  made  in  any  of  the 
courts  of  record  at  Westminster." 
This  species  of  secondary  evidence 
is  not  often  resorted  to ;  but  it  is 
accessible  to  every  body.  Tiie 
memorial  does  not  contain  every 
tldng  that  is  contdned  in  the  deed, 
but  it  often  happens  that  it  may 
contain  what  a  party  wants  to 
prove.  As  to  the  registry  of  deeds 
in  the  county  of  York,  see  the 
Stat  2  &  3  Ann.  c4;  5  &  6  Ann. 
c.  18;6AnB.  ca6;and8  0eo.2, 
c.  6. 
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June  l6tL  Fleminotok  V.  Smithers. 

ifthepkiDt-  C^ASE  by  the  plaintiff^  the  proprietor  of  a  stage-coac 

'^infilcTws  against  the  defendant^  the  owner  of  a  waggon,  for  tl 

Mnrant,  in  de-  negligence  of  his  servant  in  driving  the  waggon,  whctel 

hom  a  itage-  the  plaintiff's  son  and  servant  was  thrown  off  the  plaintifl 

coach,  receive  i.         j    •    •        j  .  .^.  •  -^       m 

an  injury,  by      coach  and  injured,  per  qmod  MernUtum  amuU.    ■  IrleB. 

]:"S:ntiT'  Genend  issue. 

hu  senricet,  the       It  appeared,  that  the  plaintiff's  son  delivered  parce 

father  is  not  en-  *-<:»..  r  «- 

titled,  as  part  of  for  the  plaintiff,  who  acted  as  coachman  to  his  oytjol  coad] 
anacUom^iMs  ^nd  the  son,  who  was  a  lad  of  about  fifteen,  was  paid  hi 
of  hb  son's  «er-  ^hc  parcel-money  by  his  &thcr  as  wages.  At  die  time « 
compenntion  the  accident  he  was  thrown  off  the  coach,  andb^ing  nrac 
done  to  his  pa-  injured,  he  was  taken  to  an  hospital*  where  his  modK 
rental feeUngs.     ^^^^  Yjjm  clean  linen,  and  such  things,  as  were  not  die 

provided. 

The  defence  was^  that  there  was  no  negligence  in  tl 

defendant's  servant. 

Mafryait  in  reply,  contended,  that  if  theplaindff.  r 
covered,  the  mere  loss  of  service  ought  npt  to  be  tt 
measure  of  damages;  but. that,  as  the  party  in  questic 
was  the  son  as  well  as  the  servant  of  the  plaintiff,  tl' 
Jury  ought  to  give  a  further  compensation  for  ihe  inju: 
to  the  plaintiff's  parental  feelings,  the  same  as  in  cases 
seduction,  which  were,  in  point  of  form,  actions  for  lots 
services  like  the  present. 

Abbott,  C*  J*  (in  summing  up). — ^With. regard  to  c! 
amount  of  damages,  I  should  tell  you,  that  thiaiustion 
brought  to  recover  such  sum  as  you  (the  Jury)  .may  thin 
the  plaintiff  entitled  to  for  the  loss  of  the  services  of  Iii 
son.  You  ought,  therefore,  if  you  find  for  the  plaintiflF 
to  find  for  such  reasonable  sum  as  to  you  appears-  propei 
for  the  loss  the  plaintiff  has  sustained  in  being  deprived  c 
the  assistance  of  his  son,  and  also  the  expense  he  nms 
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have  been  put  to  by  his  being  out  of  his  place,  and  also        18S6. 
some  small  compensation  for  his  mother  going  to  visit  him  Flbmingtok 
as  she  die}.*    But  beyond  those  thmgs,  it  appears  to  me,    ^     ^' 
that  you  ought  not  to  go  in  your  estimate  of  damages. 

■■««.•  .    •■  ' ,      ■•      - .■■  .■.■'•, 

Verdict  for  the  {daintiff— Damages  20L 


Marrjfoi^  and  Gfoming^  for  the  plaintiff. 
Scarlett  and  Andrews,  for  the  defendant. 

[Attornies— JSrtV/y  and  Horsfy,'} 


With  regard  to  actions  for  se- 
daetloB,  la  the  case  af  Chmhem 
r.  /rvMy  tried  at  the  Bristol  Aa- 
ises,  1800,  (2  Sdw.  N.  P.  1 100),  it 
was  hid  down  by  Lord  K/cfon,  that 
te  hxxff  \tk  calcidatiBg  the  qnan- 
imn  of  damages,  were  not  to  look 
mei^y  to  the  loss  of  sendee^  which 
might  amount  only  to  a  few 
pounds,  but  alao  to  the  wounded 


feelings  of  the  party.  However, 
in  the  case  of  Irwin  ?.  Deammn, 
Lord  EU€nb9rougk  said,  that  it 
had  always  been  considered  as  on 
action  tu,i  generis^  where  a  person 
standing  in  the  relation  of  a  pa- 
rent, or  tM  Uko  purentUf  is  per- 
mitted to  recover  damages  for  an 
injury  of  this  nature  ultra  the  mere 
loss  of  service. 


PROMOTIONS. 


In  thia  Vacation,  Sir  John  Singleton  Copley ,  Knt.  his 
U^jeaty's  Attorney-General,  was  appointed  Master  of  the 
RoUa,  eice  Lord  Giffbrd,  deceased. 

Sir  Charles  Wetherell,  Knt  was  appointed  Attorney- 
General,  vice  Sir  J.  jS'.  Copley. 

Nicholas  Conyngham  Tindal,  Esq»  was  appointed  So- 
Bdtor-General,  fie^  Sir  C  JVethereU* 

Charles  Christopher  Pepys,  Elsq.  was  appointed  mie  of 

is  Majesty's  counsel  learned  in  the  law. 
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^9*  CASES  AT  NISI  PRIUS. 

ISM. 

COURT  OF  KIN(}*8  BENCH. 

A  gaumed  Sittings  at  Guildhall,  qfter  TrinUff 

Tigrm,  1826. 

BEFORB  LORD  CHIBF  JUBTIGB  ABBOTT^ 


O^,  \Oik.  Saunders  v.  Musorave^  Bart. 

If  an  agree-  ASSUMPSIT  for  money  had  and  reoeired.     From  dM 

•i'^roentor\^^  adtoibsiohs  in  the  em^,  it  iappeared  that  a  irrft  6! fieri fi 

Pj^^^^^jj'^^^  di^y  at  thesiiit  of  the  plamtiff,  against  a  person  mimei 

sum  of  1260^,  Mohim,  was  delivered  to  the  defendant,  who  waa  Hkl 

contain  a  clausey       ,  <»       ,  • 

that  the  party  Sheriff  of  GloucesterBhire,  in  October,  181S5.  The  dc 
ti^e^fuudgnment'  fehdant  fiold  luidiEnr  ^6  Writ,  tod  pidd  to  a  person  naiAie 

Sw^aTihrrate"  "^^^^^^^  *  ®™^  ^^  ^'-j  which,  it  was  alleged,  he  waa  ent 
of  loot  jperofi-  tied  to  demand  as  half  a-year*8  rent,  which  became  due  i 
time  of  taking  the  previous  month  of  July,  under  an  agreement  dated  th 
S!nSieu"c^  22d  Deceviber,  1824.  By  the  agreement.  Tucker  undei 
of  the  purchase,  ^qq^  that  he  would  assiim  to  Mohim  a  certain  plot  < 

in  equal  half  ,  ®  .  '^ 

yearly  pay-  ground,  with  a  house,  &c.  for  the  residue  of  a  tenn  ( 
orf  a  writ  of/. '  years  for  which  he  held  them,  on  the  payment  of  a  sum  i 
{n'dcTfuch"^*'     126(M.    The  clause  on  which  the  defendant  relied  wkB  i 


clause,  to  treat    the  following  temis : — **  And  it  is  agreed,  that  m  the 

the  \  OOL  as  rent,      ,  i-ii-i.  i  «ii 

and  deduct  it      tune,  and  until  the  said  assignment  be  made,  he,  the 
m'dlf  of  th^'     H.  H.  Mohun,  shaU  pay  and  allow  unto  the  said  Jotfep 
execution.  Tucker,  at  the  rate  of  lOOL  per  annum,  from  the  timt  i 

taking  possession  of  the  said  premises  until  the  cooipletic 
of  the  said  purchase,  in  equal  half  yearly  payments.** 

Mohun  was  called  as  a  witness,  and  }m>ved  that  he  we 
into  possession  of  the  {iremises  on  the  9th  or  10th  of  M 
nuary,  1825;  that  a  room  which  was  to  have  been  buOt 
the  month  of  March  was  not  built  at  all:  that  he  had  i 
put  in  stoves  which  ought  to  have  been  supplied  by  Tucker 
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for  which  Tucker  was  to  pay  Mm  liW. ;  in  addidon  to  wUch       si*^ 
Ik  had  advanced  hun  a  sum  of  1(M.  Savvd^m 

HvBQKXYm, 

Marryai,  for  the  plaintiff,  referred  to  the  case  of  Dunk 
T.  Hmier,  6  B.  &  A.  322{a). 

m 

CampbeU  for  the  defendant. — In  Dunk  v.  Hunter ^  there 
waB  no  rent  specified  to  be  paid  in  the  mean  time;  but  in 
this  case  there  is  a  specific  siun  of  100/.  a-year  to  be  paid. 

Abbott,  C.  J. — ^The  question  is,  whether  it  is  to  be  con- 
sidered aa  rent,  or  to  be  taken  into  account  afterwards?  It 
would  make  a  great  difference  to. the  parties.  For  1002. 
would  considerably  exceed  the  interest  The  words  of  the 
agreonent  specify  both  the  sum  and  the  time.  It  seems 
to  me  that  there  is  no  fact  to  be  left  to  the  Jury. 


CSeniqpidlL-r-Tben  perhaps  your  Lordship  would  non- 
nit  the 


Abbott,  C«  J.— •According  to  my  present  view  of  the 
case,  I  think  the  plaintiff  is  entitled  to  a  verdict.  But  I 
^  give  you  leave  to  move. 

Verdict  for  the  plaintiff. — Damages,  50/. 

Mttirryait  and  F.  Kelly ,  for  the  pl^tiff. 
Campbells  for  the  defendant. 

[Attornies— 'Overton  ir  C,,  and  Hamnumd.'] 


(«)Tliat  casedecideB,  that  a  land- 
lord hM  no  right  to  dLstrain,  unless 
toe  be  an  aetnml  demise  to  the 
tcBint  at  9^ fixed  rent;  and*  there- 
fciMffaere  a  tensnt  was  in  posses- 
ika,  nnder  a  memorandnm  of 
tgmneat  to  let  on  lease,  with  a 
pvcliiibg  ckmsey  for  twenty-one 
yon^at  the  nett  clear  rent  of  63/.« 

X2 


the  tenant  to  enter  any  time  on  or 
before  a  particular  day: — it  was 
heldy  that  this  only  amounted  to  an 
aipreement  for  a  fature  lease,  and 
that  no  lease  ha?ing  been  execut- 
ed, and  no  rent  subsequently  paid, 
the  landlord  was  not  entitled  to 
distrain. 
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On  the  first  day  of  the  ensuing  Michaelmai  Tentf, 
Campbell  moved  in  pursuance  of  the  leave  given  at  the  trial, 
and  the  Court  granted  a 

Rule  to  shew  cause. 


Evans  r.  Curtis  and  Another* 

JPHE  declaration  stated,  that  before  and  at  the  thne,  ftc 
one  Henry  Ibbettson  was  the  superior  landlord  of  a  certain 
messuage,  &c.  and  the  said  defendants  were  tenants  of  a 
certain  part  thereof;  and,  thereupon,  in  consideration  that 
the  said  plaintiff  had  become  tenant  to  the  said  defettdants 
of  a  certain  part  of  the  said  messuage,  &c.  at  the  yearly 
rent  of  30/L,  they,  the  said  defendants,  undertook^  &c.  to 
indemnify  and  save  harmless  him,  the  said  plaintiff,  from 
and  against  the  payment  of  any  rent  payable  to  the  said 
Henry  Ibbettson,  as  such  superior  landlord  as  afiireBaid. 
The  declaration  then  went  on  to  allege,  that  the  defemoU 
ants  neglected  to  indemnify  the  plaintiff  according  to  their 
promise,  in  consequence  of  which  a  distress  was  pot  into 
the  premises  by  Ibbettson  for  a  sum  of  55/1,  under  wfaidi 
the  plaintiff's  goods  were  sold,  and  he  was  gready  iiqured 
in  his  business.  There  were  the  usual  money  counts,  and 
the  plea  was — Non  assumpsit 


0€t.l(Hk 

In  OttMMpSii 

on  a  written 
agreement, 
where  the  at- 
testing witnen 
to  the  execution 
was  not  produc- 
ed at  the  trial : 
it  was  held  suf- 
ficient, in  order 
to  let  in  evi- 
dence of  his 
hand-writing,  to 
prove  by  a  per- 
son who  Icnew 
him,  but  had  not 
seen  him  for  18 
months,  that  at 
Uie  request  of 
the  plaintiff's 
attorney,  he  had 
made  inquiry 
ibr  him  at  cof- 
fee-houses and 
other  places, 
where  he 
thought  he 
might  hear  of 
him,  but  with- 
out success;  and 

lISliL:;"^  The  agreement  between  the  parties  waa  a.  foDowau- 
m!Sy  ^  ^^  "  Memorandum  of  agreement,  made  24th  day  of  June, 
madeof  both  the  1835,  between  Henry  Curtis  and  Co.,  of  Uxbridge,  on  the 

parties  who  had 

executed  the       One  part,  and  William  Evans,  of  Fleet  Street,  Fishmonger, 

agreement. 

An  agreement  for  letting  premises  (under  hand  only),  was  signed  **  H.  Curtis  and  Ca;  and  it 
appeared  that  there  were  two  persons  trading  under  that  firm,  but  it  was  not  proved,  throogh  the 
absence  of  the  attesting  witness,  in  whose  huid-writing  it  wasiigned: — Held,  upon  evidenoe,  tlort 
both  persons  acted  in  the  bnibtss,  that  there  was  sufficient  proof  of  an  execution  by  the  pftuueMf 

If  an  agreement  for  letting  paK  of  a  house,  at  a  rent  of  ZOl.,  contain  a  dause,  that  the  tenant 
shall  be  liable  only  to  the  said  rent,  such  clause  b  a  clause  of  indemnity,  and  an  nctioa  wfll  le 
upon  it,  if  the  tenant's  goods  are  seited  under  a  dkitress  for  rent  by  tiie  orighial  landlord,  tbrntf/k 
the  party  giving  the  indemnity  be  not  the  immediate  tenant  of  sudi  original  landlord.  B«t  if  no 
notice  be  given  to  the  party  indemnifying,  that  he  may  pay  the  rent  and  protect  hb  tenant's  goods, 
such  tenant  cannot  recover  spedally  on  a  count  framed  on  the  indemnity,  though  he  may 
the  money  on  the  common  counts. 
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of  the  other  part.  The  said  Henry  Curtb  agrees  to  let 
unto  the  said  William  Evans,  his  under-tenant,  and  as* 
agns  all  the  back  part  of  the  ground*floor  of  dwelling- 
house,  situate  No.  1,  Lawrence  Lane,  Cheapslde,  Londcm, 
to  hold  the  same,  firom  Midsununer-day  last  past,  from  year 
to  year,  during  the  time  of  the  said  Henry  Curtis  and  Co.*s 
holding  of  it,  and  under  the  dear  yearly  rent  of  SO^,  pay- 
able half  yearly  to  the  said  Henry  Curtis  and  Co.  It 
heimg  the  express  inientum  qf  tie  parties  heremOOj  that 
ike  said  William  Evans  shall  be  liable  only  to  the  saidrent 
(fSOL  And  further,  that  the  said  William  Evans  agrees 
to  lake  the  pi^nises,  &c  &c. 

Witness  (Signed)    H.  Curtis  and  Co. 

Jokm Lowe.  Wm.  Evansn* 

The  subscribing  witness,  John  Lowe,  was  not  produced; 
Imt  a  person  was  called,  who  proved  that  he  had  not  seen 
him  since  eighteen  months  before,  at  which  time  be  kept 
the  Echo  Office  for  servants,  in  Lawrence  Lane,  L<mdon, 
which  (^ice^had  been  shut  for  a  twelvemonth;  that,  at  the 
ifquest  of  the  plaintiff's  attorney,  he  had  made  every 
•esrch  fixr  liowe  at  different  coffee-houses,  and  other 
plaoesy  but  he  could  not  find  him. — ^It  was  then  proposed 
to  piove  Lowe's  hand-writing. 

Comyn^  for  the  defendants,  objected.  Enough  has  not 
been  done  to  let  in  parol  evidence.  Inquiry  should  have 
been  made  of  the  parties  to  the  agreement. 

Abbott,  C.  J.,  thought  that  the  evidence  should  be  re- 
odved. 

A  servant  of  the  plaintiff's  proved  that  the  defendants 
(who  were  Curtis  and  Baker)  were  in  partnership,  under 
the  finn  of  H.  Curtis  and  Co.,  and  that  he  had  seen  them 
both  fifequendy  on  the  premises. 

The  fiither  of  Ibbettson  granted  a  lease  of  the  premises 
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to  n  person  named  Fiaher^  who  assigned  to  one  -RemiMt^ 
who  granted  an  under-lease  to  GKbbons,  who  aragned  the 
under-lease  to  Enibd^i,  who  let  the  premises  in  iMurta  to 
the  defendants  and  others.  The  plaihtiflTs  goodshidllweH 
sold  undeir  ^  distress^  for  dffIL  due  to  Ibbettwm. 

Omifnf  for  Ae  ddendants.'--^Tbe  plaintiff  nuatlie  called* 
Ther6  i6  no  ^videhc^  df  Aie  execution  of  the  agrednebt  bjr 
Thdmte  Bake^,  one  of  the  desfendants. 


'/  ■ 


A&fiOTT,  C.  J.— ^The  signature  may  be  Bakei^slbr  Abg^ 
I  can  tell.  I  think  there  is  enough  to  shew  dial  tkillL  4^ 
fendahts  are  parties  to  the  agreement.  Therd  iri-IJtiSeiice 
of  their  acting  together^  which  shews  a  partiierBli])»,  Jmd 
one  partner  may  bind  another  except  by  deed. 

Comffn. — I  submit  that  there  is  not  evidence  of  a  pait- 
h^rship;  biit  if  thet^  be  a  lease,  it  is  not  that  sort  of  docu- 
meht  Hl^hich  a  partner  is  authorised  to  execute  for  a  firin. 
The  interests  of  ttro  partners  may  be  distiiitcf  iui  to  the 
right  in  the  pr^miiMs.  -  I  submit,  also,  that  the  actkm  in 
hot  ikuuntainable  against  the  defendants.  Th^nre  axe  no 
woi^s  on  the  face  of  the  inMrument  which  i£t  all  toudi  ^ 
question  of  indemnity  against  any  title.  The  plidntjff  hlis 
declared  specially  on  an  indemnity  against  Ibbettson.  Now 
tibe  relation  of  landlord  imd  tenant,  as  betweeii  Ibbettson 
ahd  th^  defendtats,  does  not  exist.  They  inbttst  fiihe%  fluU 
the  party  against  whom  the  action  is  brought  is  the  Jte^ 
liable  to  pay  the  rent. 

,  Abbott,  C.  J. — They  must  shew  that  theprennses  were 

subject  to  the  payment. 

* 

Comiff^r^lt  is  the  fault  of  Fisher's  repJredentfttiTes,  Ah 
defendantcr  were  hot  fistble  to  pay,  therefore  they  are  noi 
liable  in  this  action.  There  is  no  evidence  that  llle  {be 
mises  belonged  to  the  pa^ti^rsbip. 
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Abbott,  C.  J. — Supposing  the  hand-wridng  of  the  at-  \M6. 
testing  witness  to  be  proper  evidence  of  the  hand-writing 
of.  the  party,  there  is  abundant  evidence  of  an  execution 
by  t^ie  partn^srship.  Both  partners  act  in  the  matter,  and 
that  is  a  ratification.  The  written  agreement  is  not  quite 
10  bare  as  is  supposed,  for  it^qontams  this  clause:  "  It  being 
the  ezpreas  intention  of  the  parties  present,  thai  the  said 
WWm  £van9  shall  be  liaUe  ^yM>  the  gaid  rent  of  302." 
The  question  is,  Wjifieth&t  that  i^  not  in  effect  an  engage- 
ment to  iodemaify  against  any  other  rent!  I  think  it  is. 
Bu|t  it  doep  not  ^pear  that  any  notice  was  given  to  the 
de&qdants  that  .they  might  pay  the  rent.  Therefiire,  I 
iaofokf  .the  plaintji^' cannot  tecover  on  the  special  count. 

The  plaintiff  had  a  verdict  on  the  common 
counts  for  a  siun  of  40/.,  being  the  remain- 
.derof  the  amount  distrained  for,  after  de- 
ducting a  suni  of  15/.. due  from  him  to  the 
defendants  for  xent,  which  it  was  agreed 
should  be  settle  in  Ihi^  way. 

Campbell  and  Plati,  for  the  plaintiff. 
Cbsijnr,  fbr  the  defendants. 

[Attomies— T.  Miller,  and  Allen  $-  Co.] 
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If  a  h^ter,  giv-  ASSUMPSIT  OH  a  MU  of  exchange,  bv  thfe  fhdttnee 

ing  notice  of  tiie  .i!«  o   '    .  ^     . 

dishonour  of  a     against-the  drawer.  '...-.-.■ 

passage^"  I  did  .  Notioe  of  diftholKHir  had  Hot  been  given  for  BevtttS 
TiKmihetl^  months;  and,  to  aceount  ftir  this  delay,  one  of  duB  ii^' 
few  days,  where  dorsers  of  the  bill  jMTOved,  that  ad  soon  as  he  ooidd  ftid 
found"— such  the  party  who  paid  the  bill  to  him,  he  inquired  for  die 
EruifenL'''^  ***  defendant,  and  was  told  t^at  he  kept  a  puHKc-hotise  in^ 
proving  that  the  neurhbourhood  of  Hadcney,  Hemerton,.  or  dat/^^  aaoA- 

notice  was  not  *^  ,         .,i»».  *  «  •  ''^.i 

given  on  the       that  he  then  mquired  for  him  at  tnose  places,  but  was'iml ' 
a!cmMc^eof  able  to  find  fahn  sooner^    The  letter  wludi  eiMitaitied^ 
the  party  was      notice  had  this  passage  in  it : — "  I  did  not  know,  tiU  within 

discovered.  *        ^ 

**  these  few  days,  where  you  were  to  be  found." 

Chitiy,  (eft  the  defendant,  submitted,  that  due  diligence 
had  not  b^n  used  hi  giving  him  notice.  The  letter  wa» 
an  admission  that  his  address  had  been  known  for  several 
(lays  before ;  and  a  notice  ought  to  be  given  on  the  very 
next  day  after  a  party  is  discovered. 

Abbott,  C.  J. — For  aught.  I  can  tell,  "  withjp  tfaeiae 
*'  few  days*'  may  mean  the  previous  day :  I  cannot  say  that 
it  does  not. 


Chitty. — If  I  prove  that  the  defendant  has  Uved  in  the 
same  house  for  several  years,  does  your  Lordship  think  that 
fact  will  vary  the  case  ? 

Abbott,  C.  J. — I  think  not.  Every  body  is  not  bound 
to  know  every  pubUcan  in  a  place. 

Verdict  for  the  plaintifil 

Demnan,  C.  S,.  and  Abraham^  for  the  plaintiff. 
C/ntiy,  for  the  defendant. 

[Attomies— F.  Hill,  and  In  Person,} 
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GuTHEis  and  Others,  Asaignees  of  DeversuXi  a  Bankrupt,      Oct.  1«<A.. 

V.  Chosslsy,  ,  ' 

Assumpsit  for  money  had  and  received.  The  com-  A  tnuier  itoppad 
mission  was  dated  the  27th  of  January,  1836,  and  the  as-  SSJ^n^thTsi 
rigiiBieiittIie«8th  of  February.  ofJainimry;iiid 

^  J  on  the  eTening 

The  bankmpl^s  clerk  proved,  that  the  bankrupt  stop-  of  the  6tb,  tent 
ped  payment  on  the  5th  of  January :  that  on  the  evening  of  particular  cre- 
the  6th,  he  dfrected  him  to  carry  a  800/.  Bank  of  England  JlJJJ'jo'hi^l^Wm 
note,  which  he  took  from  his  cash^-box,  to  the  defendant  overhUpay- 

1  rrr«         •  i  i     i     i        t  •«■         t       ments.     Held, 

Crossley.     The  witness  was  then  asked  what  he  said  to  the  that  such  trader 

bai^trupt  upon-  receiving  the  note.  coming  bank- 

rupt, his  aisign- 
ees  might  re- 

GuTHevj  for  the  defendant,  objected  to  the  receiving  cover  the  money 

in  oMtwnptiit 

evidence  of  statements  made  in  the  defendant's  absence.  although  it  ap- 
peared that,  at 
the  time  of  pay- 

Abbott,  C.  J.',  thoufirht  the  question  a  proper  one,  as  «>« nt.  a  biu  for 

'  »  •-©  n  r     r  »  a  larger  amount 

the  inquiry  was  into  the  bankrupt's  motives,  for  which  was  becoming 
purpose  it  nught  be  important  to  hear  the  answers  which  ^^q  Tcc^ted 
he  gave  to  the  witness.  ^y  ^^  -editor 

rupt's  accommo- 
y— ,.  ,  dation,  and  fix 

The  witness  then  stated,  that  he  asked  the  bankrupt  which  he  had 
why  he  was  to  take  the  money  to  Crossley.  The  bankrupt  Sid^^nd^tST 
answered,  to  help  him  over  his  payments.     The  witness  thecreditorcouid 

*     .  *    "^  .  not  be  consider- 

said,  "  You  may  do  as  you  please,  sir;  but,  if  I  were  you,  ed  asthe  agent 

I  would  do  no  such  thing :  I  would  not  commit  myself  with  ^q  ^y  the 

any  party,  but  would  take  care  of  what  there  is,  and  not  ^J5|"iJ^^^\e 

make  the  efi^ts  liable  in  any  way.**    The  bankrupt  said,  b«Jng  *  p^y  ^ 

,  ,  it,  the  payment 

"  I  don't  know  what  to  do :  I  promised  to  send  him  200/."  operated  jpro 
The  witness  sajid,  **  At  all  events,  send  him  only*  100& ;  it :  ^haige? 
id  as  weQ  to  ridk  but  half  of  it"  The  bankrupt  said, ''  Well, 
do  as  you  please.'*    The  witness  accordingly  took  100/.  to 
the  defendant,  and  received  two  post-dated  cheques  for 
the  amount. 

It  appeared  from  the  cross-examination  of  the  witness, 
that  a  bill  was  becoming  due  the  next  day,  which  the  de- 


GUTHRZX 

Crosslst. 
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fendant  had  accepted  for  the  bankrupt's  accommodation, 
for  179/.,  and  for  which  the  bankrupt  was  to  provide ;  and 
it  seemed  from  the  balance-sheet,  that  on  the  whole  ac- 
count between  the  parties,  the  bankrupt  was  indebted  to 
the  defendant  in  a  sum  of  148A 


MarryeUy  for  the  plaintiff,  relied  on  the  case  ot  Pokmd, 
assignee  of  Mehm^ehegt  a  bankrupt,  v.  Crl j^{m). 


Abbott,  C.  J.,  inquired  of  Mr.  GutMeg  if  he  c^uld  di 
tinguish  that  case  from  the  present  ? 

Gumey  submitted,  that  the  defendant  in  this  case  was 
the  agent^of  the  bankrupt  to  make  the  payment  for  the  bill. 

Abbott,  C.  J. — ^I  cannot  ooosider  it  in  that  light.  If 
the  defendant  had  not  been  a  party,  but  the  bill  had  been 
merely  made  payable  at  his  house,  then,  like  any  senrant, 
he  might  receive  the  money  with  one  hand,  and  pay  it  over 
with  the  other ;  but  as  he.  is  a  party  to  the  bill,  it  is  for  his 
discharge  pro  tanto.  I  cannot  myself  distinguish  this  case 
from  that  of  Poland  v.  Glifn^  but  I  will  give  you  leave  to 
move  the  Court  for  a  nonsuit. 

Verdict  for  the  plaintiffs. 

Marryatf  and  E.  Lawes,  for  the  plaintiffs. 
Crumeyf  for  the  defendant. 

[Attonues-— Dmoiw  jr  G.,  and  Walker  jr  Ctf.] 


(tf)2Dow.&Ry.3lO.  In  that  case 
it  was  held,  that  if  a  person  In  trade 
pays  a  som  of  money  to  one  of 
his  creditors,  and  his  afihirs  are  in 
such  a  state  that  he  may  reason- 
ably beUere  bankruptcy  probable, 
but  not  inevitable,  at  the  time  he 
mikes  sodi  payment,  it  is  fraudu- 


lent within  the  meaning  of  the 
bankrupt  laws ;  and  if  bankruptcy 
afterwuds  ensues,  the  assignees 
may  audatain  atntmfmi  for  money 
liad  and  received  to  Uieir  use» 
agrainst  the  person  to  whom  such 
voluntary  payment  has  been  made. 
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Fayle  *.  Bird.  ^;^^^ 

ASSIUBIPSIT  on  a  bill  of  exchange.    Drawer  against    Smhu.tbat 
aeeeptor.    The  bill  was  dnnm  payable  to  order  m  Lomdtm,  almofeidiange 
The  cause  was  not  defended.  J«j|^  ^l^ 

the  bill  ii  drawn 
-  ^_,,  4i»i.     .y«        payable  to  order 

Abbott,  C.  J.,  thought  it  necessary  for  the  plaintm  to  in  London,  it  ii 
prove  presentment  at  some  jJace  in  Londcm,  which  not  J^Tproittit. 
being  in  a  situation  to  do,  he  was  ment  at  wmc 

.       Nonsuited.      p^^^»^^- 

But  leave  was  given  for  a  motion  to  the  Court  to  enter  a 
Feidict  for  the  plaintiff. 

Hutchinson^  for  the  pldntiff. 

[Attomies — Smith  jr  Tf .,  and  Robinson  jr  R] 


In  the  ensuing  Michaehgas  Term,  Hutchinson  moved 
pursuant  to  the  kave  givto,  and  cited  Selby  v.  Eden  {a). 
The  Court,  on  the  authority  of  that  case,  granted  a 

Ride  to  shew  cause. 

(0)  This  case  deddesy  that  where     be  ayerred  in  the  dechuration.-^ 
abilllsacceptedpaTablemLondon,     1 IJ.  B.  Moore. 
pracBtment  of  it  there  need  not 


Mantell  v.  Thomson.  Oct.  idM. 

XKESPASS  for  seducing  the  phuntiff's  niece  and  servant,      in  trespait  for 
The  plaintiff  was  a  ticket-porter,  and  his  niece,  the  !|i^tiSr8^ieGe 
subject  of  the  action,  was  a  girl  of  about  sixteen  years  "^"^^^f^ 
6iBge,  whose  parents  had  been  dead  some  years.    A  sum  amitUi  evidence 
of  nearly  SOOl,  a-piece  was  left  by  her  parents  to  herseliT  reduced  (Mng 

about  16  yean 
if  4fe)  occaabnally  assisted  in  the  household  work,  no  serrant  beiog  kept  in  the  family,  is  sufficient 
the  relation  of  master  and  serrant  between  the  nnde  atid  niece ;  and  such  relation  is 
by  the  circumstance  of  the  niece's  being  entitled,  on  her  coming  of  age,  to  a  sum  of 
soot,  of  which  the  interest  is  applied  in  the  mean  time  for  her  benefit. 
Ttmoiin  such  case,  that  the  niece,  after  her  seduction  and  abandonment  by  the  defendant,  returned 
oncle't  house,  where  she  continued  some  time  in  a  state  of  great  agftadon,  and  received  medical 
bDcr,  and  was  obliged  to  be  wotched,  lest  she  should  do  herself  some  ii^ury,  is  sufficient  to 
the  prcfomption  of  that  loss  of  service  by  tht  uncle,  which  is  necessary  to  maintain  the  action. 


Manvbll 

V. 

Thomson. 


CASKS  AT  NISI  PRIU^. 

and  her  brothers  and  sisters,  which  was  deposited  in  the 
Bank  till  they  should  come  of  age.  She  was  brought  up 
at  her  uncle's,  and  was  for  some  time  out  at  service,  but 
returned  to  her  uncle's  house  previously  to  the  time  when, 
she  was  debauched  by  the  defendant.  It  appeared  that 
while  she  was  at  her  uncle's,  who  had  several  children, 

she  assisted  them  in  the  domestic  business  of  the  house,  as 

* 

they  kept  no  r^^ular  servant. 


DenmaHj  for  the  defendant. — The  action  is  not  main- 
tainable :  the  evidence  of  service  is  too  slight.  The  pre- 
sumption of  her  beiiig  a  servant  to  her  uncle  is  rebutted  by 
the  fact  of  her  having  so  large  a  sum  of  money ;  and  the  rebr 
tion  of  unde  and  niece  is  not  of  itself  sufficients 


Abbott,  C.  J. — Certainly  the  relation  of  unde  and  niece 
of  itself  win  not  do :  but  I  think  there  is  enough  in  the 
evidence  to  constitute  the  relation  of  master  and  servant. 
Suppose  a  son  has  money  enough  to  find  himself  in  dothea, 
the  relation  of  father  and  son  is  not  destroyed  by  that  cir- 
cumstance. In  this  €aae,  the  uncle  is  in  loco  parentis.  The 
smallest  degree  of  service  will  do.  It  seems  there  was  no 
servant  kept ;  and  it  is  reasonable  to  condude^  that  all  the 
members  of  the  family  assisted  in  turn  in  the  perfiEmnaiioe 
of  the  household  work. 

The  cousin  of  the  girl,  apd  a  surgeon,  proved,  that  when 
she  returned  to  hei;  uncle's  house,  after  she  had  been  se- 
duced and  abandoned  by  the  defendant,  she  was  in  a  state 
of  very  great  agitation,  and  continued  so  for  some  time : 
that  she  received  medical  attendance,  and  was  obliged  to 
b^  watched,  lest  she  should  do  herself  some  injuryp  This 
was  taken  as  evidence  raising  the  presumption  of  loss  of 
service  by  the  uiide ;  and  he  had  a 

•Verdict — 'Damages  4001. 

The  nfensFsl  evidence  in  cases     service,  is  the  hc%  of  the  birth  of  a 
of  this  description,  to  proT^  loss  of     child,  and  the  siekness  nod  con- 
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«7.  Williams  and  Law,  for  the  pkantifF. 
Denmatif  C.  S.,  for  the  defendant. 

[Attornies— J.  PUut,  and  Miehell.^ 

finement  which  are  attendant  upon  the  above  was  the  only  evidence 
it :  but,  in  the  present  case,  tlie  given  to  support  that  part  of  the 
.party  had  no  dnJd ;  and  therefore     case. 


Manvell 
Thomson. 


Fawcett,  Gent.  One,  &e.  r.  Wrathall.  ^^'-  ^3*A. 

Assumpsit  on  an  attorney's  bill.— The  charges  were      l**  attumpsit 

li*  .!•*•«•  1  -ii/*  on  an  attorney  • 

partly  for  preparing  bnefs  for  counsel  to  attend  before  the  biu,  where  the 
commissioners  on  the  behalf  of  the  defendant,  and  a  per-  buSimMtdone' 
son  who  was  in  partnership  with  him  when  they  had  be-  ^'^  ^^^  perjon*, 

*  -*  "^  partners;  if  one 

COOie  bankrupts.  only  b  sued, 

This  partner  was  called  as  a  witness  for  the  plaintiff.        piea  in  abate- 
ment, the  other 
nwy  be  called  as 

Marrgati  for  the  defendant,  objected  to  his  testimony,  V?"*.^!*^"^**® 
tm  the  ground  of  interest* 

F.  Pollock^  for  the  plaintiff,  stated,  that,  in  a  case  from 
the  Northern  Circuit,  the  Court  of  King's  Bench,  a  few 
Terms  previously,  had  decided,  that  if  a  contract  is  joint, 
and  only  one  is  sued,  if  there  be  no  plea  in  abatement,  the 
party  who  is  not  sued  is  a  competent  witness  even  to  prove 
the  defendant's  Uability. 

Abbott,  C.  J.,  disallowed  the  objection. 

It  appeared  that  separate  bills  had  been  delivered  to 

the  defendant  and  the  witness,  and  that  the  witness  had 

paid  his. 

Verdict  for  the  plaintiff. 

-P.  Pollock^  for  the  plaintiff. 
Marryat,  for  the  defendant. 

[^Attomies— Fawcett,  and  Chester,  Junr.] 
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Oct.  letk  Myers  v.  Taylor,  Gent.  One,  &c. 

A  plea  "p«f  ChITTY,  for  the  defendant,  tendered  a  plea  puis  dar* 
anee*'  may  be    rem  cofUimumee.    It  wiBus  on  paper. 

recdTed  at  Nisi 
Print  on  paper » 

andM^ot  be      j^^f^  for  the  plaintiff,  submitted,  that  it  ought  to  bo  pot 
parchment        upon  parchment : — it  is  to  form  part  of  the  record. 

Abbott,  C.  J.,  observed,  that  he  had  inquired  of  Mr* 
Bellamy,  who  said  that  it  was  usual  on  circuit  to  put  such 
a  plea  upon  parchment. 

Scarlett^  as  amicus  curue,  remarked,  that  fiie  plea  at 
Nisi  Prius  is  pleaded  ore  tenus,  and  is  afterwards  tran- 
scribed by  the  clerk  of  Nisi  Prius  on  the  record,  and  it  is 
a  mere  matter  of  form  whether  it  is  on  parchment  or  not 

Chitty  mentioned  that  his  Lordship  had  decided  in  a 
similar  case  before,  that  the  plea  need  not  be  transcribed 
on  parchment 

Abbott,  C.  J. — Mr.  Chitty  has  referred  me  to  a  foraier 
decision  of  my  own;  I  shall  act  in  unison  with  that  deci- 
sion, and  receive  the  plea  upon  paper. 

The  plea  was  received,  and  the  cauise,  of 
course,  could  not  be  tried. 

Piatt y  for  the  plaintiff. 

Ckitty,  for  the  defendant 

[Attomies  Scargtll  9c  R.,  and  Coitle.] 


TRINITY  TERM,  1  GEO.  IV. 

Adfoumed  Sittings  in  Land&n,  itfter  Trimly 

Term,  1826. 


BouRKB  r.  Warrek  and  Others.  Oct.  t^ih. 

1  HIS  was  an  action  for  a  libel  published  iii  the  Courier      ir,  in  m  libel, 

newspaper,  accusmg  the  plaintiff  of  being  the  writer  of  a  StwiJofThe"* 

-febricated  letter,  signed  "  Jo.  Evans."  "■™^?f  ^^ 

'     ®  party  libelled,  to 

The  declaration  stated,  that  the  plaintiff  before,  &c.  make  it  action- 

Kras  accustomed  to  attend  at  a  certain  police-office,  com-  cient  that  the 

monly  called  the  Marlborough  Street  police-office,  to  col-  ^iJ^^^ 

lect  information,  and  was  commonly  known  by  the  descrip-  ^^  <*><»«  ^*»o 

,  t'  «^  »  know  the  plain' 

lion  of  the  Times  reporter;  and  that  Charles  Burton  Lane  tiff,  mayunder- 

itppeared  there,  and  made  information  on  oath,  that  a  per-  jJ'^'J  ^^n 

aon  had  committed  an  indecent  assault  on  him.     That  one  ™"ntJ  *«<*  >^» 

.  "^o*  necessary 

John  Ghrosset  Muirhead  was  apprehended,  and  was  com-  that  all  the 

:amtted  on  that  charge;   and  that  Robert  Spilsbury,  to  understand  it. 

^whom  Lane  was  an  apprentice,  was  bound  by  recogniz-  ^ho'statcthaT' 

.ance  for  the  appearance  of  Lane  to  rive  evidence  against  they  understand 

—,  ,  ,        -  V     1         1     /•  1  ^1.  1  .  A  /.I  that  tlie  plaintiff 

Jumrhead;    and   that  before   the  publishmg,  &c.  of  the  is  the  person, 

scandalous,  &c.  libel  hereinafter  next  mentioned,  on,  &c.  Jiwy  were^ena- 

^  &c.  a  certain  letter  was  addressed,  written,  and  sent  ^}^^  ■*»  5°  "»; 

'  '  derstandby  the 

"tethe  said  Robert  Spilsbury,  which  said  letter  contained  pemsaiofano- 
^\e  words  and  matter  following,  of  and  concerning  the  said  which  the  de- 
John  Gfrosset  Mun-head,  and  of  and  concerning  the  said  e^ntS^Xir 
ciharge,  and  of  and  concerning  the  said  Charles  Burton  evidence  ought 

_      ^  '  ,         ®  tobelaidoutof 

Xiane,  and  of  and  concerning  the  said  Robert  Spilsbury,  the  case, 

and  of  and  concerning  the  said  recognizance.     (The  let-  ^^^^  g,  induce- 

ter  was  here  set  out  verbatim  with  innuendoes.     It  con-  m«nt,  be  alleged 

to  contain  "  the 

tained  a  request  that  Mr.  Spilsbury  would  get  Lane  out  of  "w^fa  and  mat" 

41  •  •  A  .     •.  .  ^  /»'*'■  following;" 

»ne  way,  and  a  promise  of  indemnity,  and  a  present  ot  and  when  the 

500/.,  and  so  far  the  letter  was  set  out  exactly  as  it  really  eVwInce^it^is"* 

^a8 ;  but  in  the  declaration  it  went  on :)   As  there  is  no-  found  to  contain 

,.  .  T  .  all  that  b  Stated 

thing  unworthy  a  perfectly  honest  man  in  what  I  (meamng  in  the  deciara- 

tlie  writer  of  the  said  letter),  propose,  and  which  you  thing  more,  this 

(meamng  the  said  Robert  Spilsbury),  may  with  perfect  pro-  "  "^  ^"" 


variance. 
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priety  accede  to,  I  (meaning  the  writer  of  the  said  letter), 
B^uRKB      ^^^  expect  a  written  answer."  (It  then  set  out  the  letter, 

„,  ^'  which  was  signed  Jo.  Evans,  to  the  end).     The  declara- 

Warrbn. 

tion  then  stated,  as  inducement,  a  paragraph  in  the  Cou- 
rier newspaper,  in  which  it  was  stated  that  the  letter  had 
been  written  by  a  person  who  had  been  sued,  and  also  a 
letter  written  to  the  magistrates  at  the  Marlborough  Stpejrt 
poUce-office,  by  a  person  named  Edmonds,  (which  letter 
was  a  copy  of  the  Ubel,  except  that  the  part  of -it,  in  which 
were  five  asterisks  in  the  Ubel,  was  suppUed  with  the  words 
^*  Times  rei>orter'*  in  this  letter,  and  then  the  Ubel  itsdf 
was  set  out.  The  Ubel  itself  professed  to  be  a  copy  of  the 
letter  of  Edmonds.  That  letter,  as  stated  in  the  Ubel, 
asked  the  magistrates  to  declare  that  Edmonds  was  not  the 
author  of  the  fabricated  letter,  (signed  Jo.  Evans);  and 
the  libel  went  on  to  say,  that  if  the  magistrates  would  not, 
*'  the  only  alternative  I  (meaning  the  said  Edwiqrd  Ed- 
monds), now  have,  is  to  state  that  the  *****  (meankig 
the  said  plaintiff)  (a),  is  the  person  accused  by  Mr.  H*  of 
fabricating  the  letter  sent  to  Mr.  Spilsbury."  Ple^ — Ge- 
neral issue.  "        ,^  T 

When,  as  a  part  of  the  proof  of  the  introductory  aver- 
ments, the  letter,  signed  Jo.  Evans,  was  put  in,  it  was  ver- 
batim the  same  as  stated  in  the  declaration,  except  that  op^ 
paragraph  of  it  was  as  fbUows: — **  As  there  is  nothing  un- 
worthy a  perfectly  honest  man  in  what  I  propose^  and 
which  you  may  with  perfect  propriety  and  M{/Wy~  accede 
to,  I  shall  expect  a  written  answer." 

Scarlett  and  F,  Polloci,  for  the  defendants,  objected 
that  this  was  a  variance;  the  word  aqfety  convejring  a 
different  sense  from  the  word  propriety;  the  one,  in  thifl 
case,  meaning  the  absence  of  legal  guilt,  the  other  moral 
correctness;  and,  from  the  context,  those  words  evidentl} 
bore  different  meanings. 

(a)  This  was  the  only  passage  in  the  libel  whicU  could  by  any  pota- 
bility apply  to  the  plaintiff. 
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"^  Gurmey  and  PkUt,  contra.— This  letter  is  not  tha  libel 
^somplained  of,  and  we  do  not  profess  to  set  out  the  exact 
^^vorda;  we  ovly  say,  that  the  letter  contained  ^'  the  words 
mud  matter**  that  we  have  set  forth;  and  it  does  so:  and 
'Axmgh  it  may  oontain  two  words  more,  we  have  proved  aU 
-dial  we  have  aU^ed. 

Abbott,  C.  J. — This  is  not  a  variance.    This  letter  is 

,  and  not  the  Ubel  itself.    This  letter,  no 


ao9 


I . :  I  n  r  ^  ;4 1 1 '  ^  1 1 


doiibt,  must  be  set  out  with  a  certain  degree  of  correct* 
nessy  baft  it  need  not  be  in  the  exact  words;  all  that  is  or 
need  be  alleged,  is  the  substance,  or  so  much  of  it  as  b 
necessary,  which  b  here  proved  as  laid. 

• 

hi  the  libel  the  party  libelled  was  designated  by  five 
asterisks.  To  prove  that  the  plaintiff  was  the  person 
meant,  Mr.  Roe,  the  magistrate,  and  Plank,  an  officer  of 
the  Marlborough  Street  police-office,  proved  that  they  un- 
derstood it  to  mean  the  plaintiff;  but  they  both  stated  that 
tbey  did. tot  derive  their  knowledge  entirely  from  the  per-" 
ttd^  die  libel  itself,  but  partly  from  the  letter  of  Ed- 
Mods,  wfaidi  had  been  sent  to  Mr.*  Roe,  in  which  the 
words  ^*  Times  reporter"  were  introduced  instead  of  the 
fi^ssteridu. 

Another  witness  proved,  that  he  considered  the  plaintiff 
was  the  person  meant,  because,  in  the  first  Courier  news- 
paper, which  was  mentioned  in  the  declaration,  the  writer 
of  the  letter  to  Mr.  Spilsbury  was  asserted  to  be  a  person 
^  had  been  sued  by  Mr.  H. 


1826. 


On  tfib  evidence,  the  defendants'  counsel  went  to  the 
'oy,  on  the  ground  that  it  was  not  sufficiendy  shewn  that 
^  pkintiff  was  the  person  meant  by  the  libeL 

Abbott,  C.  J.,  (in  sumndng  up  to  the  Jury). — ^The 
^pestion  for  your  consideration  b,  whether  you  think  the 
BM  designates  the  plaintiff  in  such  a  way  as  to  let  those 

VOL.  II.  Y 


BOURKX 

Warrxmt. 
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who  knew  him  understand  that  he  was  the  persim  meant! 
It  is  not  necessary  that  all  the  world  should  understand 
thelibel;  it  is  sufficient  if  those  who  Iqiow  the  plaintiff  ean 
make  out  that  he  is  the  person  meant  With  regard  to 
the  evidence  of  Mr.  Roe,  and  of  Plank,  I  think  you  ou^ 
to  lay  that  out  of  the  case,  because  they  had  seen  the  writ- 
ten letter  of  Edmonds,  (with  which  the  defendants  had 
nothing  to  do),  and,  therefore,  they  partly  derive  their 
information  from  that.  In  the  prior  newspaper  some  allii- 
sioa  was  made  to  a  person  who  had  been  sued,  and  that 
was  what  guided  the  last  witness.  You  must,  tfaerefore^ 
consider,  whether  the  two  newspapers  shewed  to  those 
who  knew  the  plaintiff,  that  he  was  the  person  meant. 

Verdict  for  the  defendants. 

ft 

Gumey  and  Plait,  for  the  plaintiff. 
Scarlett  and  F.  Pollock,  for  the  defendants. 

[Attornies—G.  G^tl/,  and  r.  4>  &  PecTM.] 


In  ffttrft  case,  Trin.  12  Ana. 
(I  Curw.  Hawk.  543),  it  was  re- 
solyed,  that  a  de&matory  writing, 
expressing  only  one  or  two  letters 
of  a  name»  in  such  a  manner  that, 
from  what  goes  before  and  fol- 


lows after,  it  must  needs  be  m- 
derstood  to  signify  suchaparticiilti 
person,  in  the  pUdn,  obvious,  and 
natural  construction  of  the  whol^ 
is  as  properly  a  libel  as  if  it  liad 
expressed  the  whole  name  at  Ittga. 


A  fM^iM  of 

Mt-offcan  only 
he  givea  with 
the  plea  of  the 
general  iisue. 
IftheJ^beany 
other  plea  be- 
aides  the  gene- 
ral iteue,  the 
set-offmiut  be 
pleaded. 


Webber  v.  Vebjn. 

Assumpsit.  The  declaration  stated,  that  the  defend- 
ant waa  employed  as  clerk  to  the  plaintiff,  and  that  he 
undertoc^  to  obey  the  directipns  of  the  plaintiff,  and  thai 
he  was  directed  to  accept  bills  to  the  amount  of  24O0t 
only :  but  that,  not  regarding,  &c.  he  accepted  hills  to  a 
greater  amount.  There  were  also  the  common  mooe} 
counts.  Pleas — The  general  issue ;  the  statute  of  liMitar 
tions ;  with  a  notice  of  set-off. 
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-Abbott,  C.  J. — I  observe  that  there  are  the  general 
ksue,  and  a  plea  of  the  statute  of  Ihnitations,  with  a  notice 
oF  set-off.  This  is  wrong:  I  think  it  proper  to  mention  it, 
as  tiiis  is  a  mistake  sometimes  made.  A  notice  of  set-off 
CAzmnot  be  given  with  any  other  plea  but  the  general  issue. 
Im  aD  other  cases*,  a  set-off  must  be  pleaded. 

Verdict  for  the  plaintiff Damages  dOOW.  by  consent. 

ScarteH  and  F.  Pollock,  for  the  plaintiff. 
Chimey,  for  the  defendant. 

[Attomies— Peat&y,  and  OrlebarJ] 


Parkin  v.  Fry. 

Assumpsit.  The  declaration  stated,  that  in  consi- 
deration that  the  plaintiff  would  permit  the  defendant  and 
others  to  use  an  invention  for  which  he  had  obtained  a 
Patent,  the  defendant  promised  to  pay,  &c  There  was 
^  a  count  for  work,  labour,  and  joumies  performed,  and 
the  common  money  counts.     Plea— Gei^ral  issue. 

It  appeared  that  the  plaintiff  had  invented  a  mode  of 
laying  pieces  of  granite  of  the  width  of  nine  inches,  end  to 
^  so  as  to  form  a  substitute  for  iron  rail-roads,  at  a 
nnich  less  expense ;  and  that  for  this  invention  the  plaintiff 
had  obtamed  a  patent,  and  that  prospectus^  (which  men- 
tMnied  the  patent)  had  been  issued,  for  forming  a  joint 
^kcoiiipany,  to  be  called  The  National  Stone-way  Com- 
P^.  It  was  proved  by  a  derk  of  the  solidtor  to  the 
^^^'topanyy  that  a  committee  was  appointed,  and  that  the 
plaintiff  acted  as  secretary.  It  was  admitted  that  money 
▼as  advanced  for  the  intended  company,  and  that  a  balance 
▼u  b  the  hands  of  the  defendant,  who  was  a  banker,  and 
that  the  plaintiff  acted  as  the  secretary  at  the  meetings  of 

y2 


Oct  Uth, 

If  a  person 
who  is  the  in- 
Tentor  of  a 
scheme  get  gen- 
tltmen  to  act  as 
a  oommittee, 
with  intention 
of  forming  a 
Joint-stock  com- 
pany to  carry  it 
into  effiKt,  and 
he  himself  act  as 
secretary  to  the 
eommittee,  he 
cannot  maintain 
an  action  against 
one  of  the  com- 
mittee for  his 
services  as  such 
secretary,  or  for 
histroable,orfor 
joumies  he  un- 
dertalces  in  fur- 
therance of  the 
execution  of  the 
scheme. 
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• 

2^^  th^  oommiUee^  and  took  several  joumies  on  the  busineBaof 
the  intended  company  (of  which  his  actual  expenseahad  been 
paid  out  of  the  ccnnpany's  funds);  and  evidence  was  also 
given  of  the  value  of  his  services.  However^  the  onfy 
evidence  to  connect  the  defendant  with  the  case  as  having 
acted  in  the  affiurs  of  the  company,  was  the  following 
resolution  of  the  committee  of  the  intended  National  Stone- 
way  Company : 

''  June  6ih,  IS^.— Resolved,  that  William  Fry,  Eaq.  be 
**  added  to  the  committee  ;*' 

And  also  the  fact  of  his  attending  a  meeting  of  the  com- 
mittee on  the  23d  of  June,  1825,  at  which  the  plainti£f 
acted  as  secretary,  and  at  which  the  defendant  moved  a 
resolution  which  appeared  kk  the  minutes  of  the  meeting 
as  follows : 

Adjourned  sine  (Be,  the  secretary  being  instructed  to 
summon  the  con^ttee  as  etoon  as  necessary.** 


€€ 


F.  Pdttock,  for  the  defendant.— It  ia  true  that  Mr.  Fty 
has  a  smaS  sum  of  money  in  his  hands;  but  that  he  hoUa 
for  the  subscribers  to  the  company,  to  whom  he  must  pay 
it  when  they  call  it  out  of  his  hands.  But  my  answer  to 
this  action  is  this  i-r-The  whole  scheme  was  the  plaintiflTs, 
he  being  the  invaitor  of  the  plan.  The  committee  mel 
on  his  suggestion,  to  cany  hia  plan  into  effect :  he  has  no 
more  right  to  bring  an  action  against  Mr.  Fry  for  his  act^ 
ing  as  secretary,  than  Mr.  Fry  has  to  bring  an  actios 
against  him  for  acting  as  one  of  his  committee;  and  1 
submit  to  his  Lordship,  that  if  the  company  originated 
with  the  plaintiff,  he  must  look  to  the  scheme  for  his  re- 
ward ;  and  instead  of  the  company  calling  <m  th^  plaintifi 
to  assist  them,  he  collected  the  company  together* 

Abbott,  C.  J. — ^Where  is  the  proof  that  the  plaintif 
was  employed  by  the  defendant  ? 
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sScarlett. — The  plaintiff  is  recognised  by  the  committee 
as  the  secretary ;  and  in  the  very  resolution  moved  by  the 
defendant,  is  a  direction  to  the  secretary  to  do  an  act. 

Abbott,  C.  J. — ^Will  it  be  more  than  this — that  the 
plaintiff  has  obtained  a  patent,  and  assembles  gentlemen 
to  sanction  it,  for  a  company  could  not  go  on  without  a 
higher  sanction;  and  when  it  is  determined  that  joumies 
shall  be  made,  they  pay  his  expenses :  indeed,  I  was  forcibly 
stx^ck  by  Mr.  PoUocVs  argument,  that  they  might  just  as 
well  charge  him  for  their  attendance, 

JSearlett. — But,  my  Lord,  the  company  still  exists,  and  is 
not  dissolved.  • 

Abbott,  C.  J. — I  consider  it  as  never  yet  formed.  If 
the  gentlemen  had  sent  for  the  plaintiff  to  assist  them, 
it  "vouU  have  been  different ;  but  he.  is  plainly  the  first 
mover  and  instigator  of  it,  and  I  cannot  say  that  there  is 
evidence  that  the  plaintiff  was  employed  by  Mr.  Fry. 

Nonsuit. 
tSearleitf  and  Chitty,  for  the  plaintiff. 

-P.  Pollock,  for  the  defendant. 

[Attomies— HoAer,  and  Young  jr  VaUingt,"] 


In  the  ensuing  Michaelmas  Term,  Chitty  moved  the 
^^vrt  to  set  aside  the  nonsuit ;  but  the  Court  refused  the 
Rule. 
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Oet.-35th.  Snow  and  Another  v.  Leatham  and  Others. 

Id  an  action    TrOVER  for  three  bank-notes  of  200/.,  100/.,  am 
of  troYer  to  re-        Ytom  the  evidence  on  the  part  of  the  plaintiffii,  : 

ooTer  bank-  *  * 

notes  beioogiog  peared  that  they  were  bankers  m  London,  and  thi 

which  Siedt-  '  the  evening  of  the  7th  September,  1824,  they  col] 

teken^^^t  *^^  Securities  for  money,  and  gave  those  payabli 

using  due  cau-  of  Temple-Bar  to  a  confidential  porter,  since  deo 

tioo«  if  it  appeal 

that  the  plain-     to  obtain  payment  of  them  next  day.      Among 
di&rentMctiri-   ^^  ^  dividend  warrant  for  1379/.  5s.  Od. ;  a  cheq 
tiei  for  money    Mcssrs.  Glyn  &  Co.  for  294/.  7*.  9rf. ;  and  a  chcq 

to  get  turned  -^    ^  '  * 

into  bank-notes  Messrs.  Remingtons  for  50/.  14«.  &/.  On  the  mi 
that  he  oime  of  the  8th,  it  appeared  that  the  porter  came  in  wi 
^h,l!uS2Seged  ^^^^  pockct  cut,  and  in  great  agitation,  and  said  h 
that  the  notes,     been  robbed  of  all  the  notes  he  received  for  these 

which  were  the  ,  "  ■  ,  j     *■ 

remaining  pro*  sccufities  Qnd  Others.     The  odd  sovereigns  and  or 

cdritie^,  w^r^'  brought  with  him.     It  was  proved  that  the  100/.  noi 

be  for' die* j^  One  pf  the  uotes  paid  on  the  dividend  warrant,  the 

to  say,  whether  note  at  Messrs.  Glyn's,  and  the  50/.  note  at  Mesar 

were  stolen  from  mington's ;  but  neither  of  the  clerks  could  recollect  w] 

wcremhed^of  ^^cy  respectively  paid  these  notes  to  the  i)orter  < 

whether  the  plaintiffs  or  to  any  other  person.     On  the  8th  of  S< 

bank-notes  were   '^  . 

stolen  after-        her,  hand-bills  were  printed,  stating  the  numbers, 
they  were  the "  ^^^  amounts  of  thcsc  notes  (and  of  others  stole] 
pWndfihlws    *em);  but  in  these  bills  the  200/.  note  was  descri 
hands.   If  the     of  the  date  of  the  9th  of  August,  1824,  whereas  in  1 

latter,  his 

not  material        date  was  the  19th  of  August,  1824.     On  the  eve 
porter  purloined  Doncastcr  raccs  in  that  year,  which  are  in  the  mc 
WmISf^o?wM    September,  it  being  expected  that  the  notes  would 

robbed  of  them 
by  thicTes. 

If  the  defendants  receWed  notice  of  the  lo&s,  that  notice  is  not  to  be  considered  in  point 
operating  as  a  tptice  for  all  time ;  and  unless  such  notice  be  renewed,  it  will  be  for  the  Ju 
whether,  if  the  defendanU  heard  no  more  of  the  matter  for  a  year  or  more,  they  might : 
conclude  that  the  notes  had  been  got  back? 

A  mistake  of  the  date  of  one  of  the  notes  in  such  a  notice  (the  number  and  amount  I 
rectly  stated),  will  not  avail  the  defendants,  unless  they  were  misled  by  it  And  it  is  n 
to  an  action  of  thu  kind,  that  the  defendants  were  always  in  the  habit  of  changing  notes  for 
without  asking  the  names,  &c.  of  those  who  broughPthem,  nor  even  that  other  country  ba: 
so, — provided  the  Jury  are  satisfied  that  the  defendants  took  these  notes  under  such  dm 
as  would  awaken  suspicion  in  the  mind  of  a  reasonable  man  acquainted  with  business. 
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tempted  to  be  passed  there,  Taunton/ a  Bow-street  officer, 

called  at  the  defendants'  bank  at  Doncaster,  and  gave  them 

one  of  the  hand-bills ;  and  it  also  appeared  that  one  of  the 

plgdntiffit  wrote  a  letter  to  the  defendants  on  the  subject 

in    the  course  of  that  month :  and  it  was  proved,  by  the 

evidence  of  Mr.  Henson,  the  plaintifls*  attorney,  who  traced 

the  notes,  that  he  called  on  the  defendants  on  the  25th  of 

October,  18^,  when  they  stated  that  they  received  the 

notes  in  question,  and  had  given  their  own  notes  in  change 

for  them,  during  the  Doncaster  race-week  of  1825 ;  and 

diat,  it  being  the  race-week,  they  did  not  know  of  whom 

ihey  had  received  them,  nor  did  they  ask  the  person  his 

name. 

On  this  evidence  it  was  contended,  that  the  defendants 
had  not  only  evinced  a  want  of  due  caution  in  the  manner 
in  which  they  had  taken  the  notes,  but  that,  once  having 
bad  distinct  notice  that  they  were  the  plaintiffs'  property, 
the  defendants  must  be  considered  as  taking  them  with  a 
knowledge  of  whose  they  were. 
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The  SoUcitor-GenercU  contended,  that  the  plaintiffs 
^^^t  to.  be  nonsuited.  There  was  no  evidence  that  these 
hank-notes  ever  were  the  property  of  the  plaintiffs;  he- 
cause,  if  the  dividend  warrant  and  cheques  were  lost  by  the 
porter,  and  taken  by  others  to  the  places  where  they  were 
payable,  these  notes  never  belbnged  to  the  plaintiffs. 

Abbott,  C.  J. — I  must  leave  it  to  the  Jury  to  say, 
v'lttther  the  porter  was  robbed  before  or  after  the  securi- 
^  were  satisfied.  There  is  the  strong  fact  of  his  bring- 
^  back  the  loose  cash  on  them. 


The  SoUcitor-GenercU  went  to  the  Jury. — I  do  not 
ii^M  to  deny,  that  it  is  thfe  duty  of  a  person  to  refuse  to 
<^baDge  a  note,  where  there  is  probable  ground  to  suppose 
^t  it  was  unfairly  come  by.  But  if  it  is  taken  under 
^  circumstances  as  not  to  raise  a  suspicion,  the  loss 
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2^^  muflt  fall  on  the  plaintiffB;  and  if  the  phbtiffi  themaebret 
were  negligent^  they  cannot  recover  against  another  party 
who  has  incautiously  taken  the  note.  In  September,  1804^ 
notice  of  the  loss  was  given  to  the  defendants;  but  firoai 
the  numb^  of  notes  changed  by  country  baidcers,  and  the 
quantity  of  these  notices/  it  can  never  be  uicunibent  od 
them  to  look  through  their  bundle  of  notices  before  they 
give  a  customer  change  for  a  note.  If  stolen  notes  axe  not 
recovered,  it  is  incumbent  on  the  losers  to  renew  dieir 
notices  from  time  to  time.  Here  a  notice  was  sent  in  1884^ 
with  a  view  to  the  Ooncaster  races  in  that  year.  Now,  9$ 
the  notice  was  not  renewed  the  next  year,  it  led  the  d^ 
fendants  to  betieve  that  the  notes  had  been  got  back:  aad 
further,  the  plaintiffs'  own  notice  was  calculated  to  nus- 
lead,  as  it  gave  a  wrong  date  to  one  of  the  notea.  It 
would  be  proved  that  notes  of  a  large  amount  were  often 
changed  at  the  larger  country  banks,  and  that  it  was  never 
the  practice  to  ask  for  the  address  of  the  party  bringing 
the  note.  And  if  it  were,,  it  would  be  an  idle  questiooi 
for  the  party  would  only  give  a  false  address,  which  would 
mislead  the  parties,  instead  of  being  of  any  use*  Indeed, 
at  the  Bank  of  England,  the  most  ragged  man  in  LondDii 
would  have  notes  changed  to  any  amount,  without  say 
question,  if  he  only  wrote  his  name  6n  the  back  of  them. 

For  the  defendants,  it  was  proved  that  value  waa  given 
for  these  notes  by  the  defendants,  and  that  it  waa  the 
practice  of  their  and  of  several  other  eminent  country 
banks,  not  to  take  the  address  of  the  persons  they  ehuiged 
notes  for,  nor  to  make  any  entry  of  the  numbers,  thoii|^ 
some  of  them  asked  the  name  of  the  bringer. 

Scarlettj  in  reply,  contended,  that  the  mistake  of  the 
date  in  the  notice  made  no  difference,  as  the  defendants 
were  not  misled  by  it ;  and  as  to  the  notice  being  renewed, 
notice  once  given  is,  in  point  of  law,  always  notice,  and  no 
renewal  could  be  ever  required. 
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Abbott^  C.  J.  (to  the  Jury)— The  plamtiffii  allege  that 
they  were  deprived  of  these  notes  without  a  change  of 
property,  and  that  the  defendants  took  them  in  such  a 
manner  as  not  to  entitle  them  to  keep  them.     The  law 
ihould  be  such  as  not  to  impede  the  circulation  of  notes 
on  the  one  hand,  and  not  to  give  encouragement  to  theft 
and  fraud,  by  allowing- too  great  a  facility  in  disposing  of 
stolen  property,  on  the  other.   If  a  person  take  a  Bank  of 
England  note,  under  circumstances  which  might  awaken 
mqpicion  in  the  mind  of  a  reasonablc'man  acquainted  with 
bosineaa,  and  which  ought  to  cause  him  to  make  inquiriefr,  . 
and  he  forbear  to  do  so,  he  cannot  hold  the  proceeds  of 
such  note  from  the  person  who  has  lost  it.     In  this  case, 
you  have  to  consider  whether  the  stealing  was  after  the 
securities  were  cashed  and  turned  into  money ;  for,  if  it 
¥ra«,  whether  the  porter  purloined  the  notes  himself,  or 
whether  they  were  stolen  from  him  by  thieves,  b  imma- 
tenaL    On  the  approach  of  the  Doncaster  races  in  18^, 
notice  of  the  robbery  was  sent  to  the  defendants,  on  a  sup* 
position  that  it  was  likely  that  the  notes  would  be  attempted 
to  "be  passed  there.   Now  it  b  contended,  as  matter  of  law, 
tl^at  notice  once  given  b  notice  for  all  time.     I  do  not  go 
all  that  way  with  the  learned  counsel  for  the  plaintiffs :  and 
I  tiunk  it  b  for  you  to  consider  whether,  as  men  of  busi- 
Bess,  the  defendants  would  fairly  advert  to  a  notice  of  thb 
land,  gtven  a  year  before,  or  whether  they  might  not  siii*- 
pose,  as  they  heard  nothing  more  about  the  matter,  that 
the  notes  had  been  got  back.     As  to  the  mistake  of  the 
date  of  one  of  the  notes^  that  I  think  makes  no  difference^ 
^udess  the  defendants  were  mbled  by  it.     It  b  proved  for 
^  defendants,  that  they  do  not  ask  who  brings  the  notes, 
^  enter  numbers  or  dates.    But  the  question  for  you  to 
Cttioder  b,  whether  the  defendants  conducted  their  busi- 
1^^  m  the  raoe-week  in  sueh  a  manner  as  to  hold  out 
^^tation  to  persons  unlawfully  possessed  of  property  to 
P^it  to  them — the  defendants  knowing  that  at  such  a  time 
3D  Botts  of  persons,  some  being  of  the  highest,  and  some  of 
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1826.^  the  most  depraved  classes,  were  then  at  that  place.  li 
you  think  that  was  so,  you  ought  to  find  for  the  plamtiflEs: 
but  if  you  think  that  there  was  nothing  incorrect  in  tfai 
manner  in  which  the  defendants'  bank  was  carried  on,  and 
that  the  defendants  took  the  notes  in  the  regular  and  propa 
course  of  business,  you  will  find  a  verdict  in  their  fiivour. 

Verdict  for  the  plaintiffs — Damages  S50L 

Abbott,  C.  J. — I  hope  that  the  gentlemen  who  eairj 
on  the  business  of  bankers  in  the  country  iviU  be  warned 
by  what  has  taken  place,  and  conduct  their  business  with 
more  care  in  fiiture. 

Scarlett,  Brougham,  and  Piatt,  for  the  plaintifis. 

The  SoUcttar-General,  Denman,  and  Parte,  for  the  de- 
fendants. 

[Attomie6*J9>n#on  jr  D.,  and  Lernvmr,"] 

See  the  cases  of  Beekwith  y.     /tfi^»aMte,p.ll,andtheca8e8tiiece 
Corrall,  ani^,  p.  261 ;  Snow  v.  Pea-      dted. 
eock,  ante,  p.  215 ;  Downe  v.  Hat 


Oct.  ^bth,       FussiL  and  Others,  Executors  of  Dawson,  v.  BaooKia 

and  Others* 

If  a  bond  be    DeBT  on  a  bond,  dated  May  8,  18^,  in  the  penal  sum 
payment  of  mo^  ^^  1200/.,  to  securc  the  repayment  of  600/.  and  interest,  at 

tS^u/st''"    •^'-  p^  ^^^'»  ^^  ^^^  ^*  ^^  M*y»  ^*^-   P*®®^»  ^^*  *® 

eent,  proof  tbae  general  issue,  and^  2nd,  that  the  loan  was  usurious, the  monej 

the  obligee  hag  .  . 

recdvcd  interest  being  lent  at  7^  per  cent, 

Za.  ^u*nSr  I*  ^^  proved,  that  in  July,  1823,  the  defendant  went  to 

S^  oTe  j^^'  Dawson  (who  died  in  April,  1824),  and,  having  put  down  ISt, 

are  satisfied  that  which  was  half  a  year's  interest  at  5L  per  cent. ,  said, "  Now, 

or  before  the  ex-  ^^ •  Dawson,  what  have  I  more  to  pay,  to  make  up  the  7ijper 

^^thL^^  c^.  r  To  this  Dawson  replied,  «  I  have  had  things  of 


bond,  that  more 

than5^;wcfn<.  you  to  the  amount  of  21. 10*.,  and  if  you  irive  me  51.  moae^ 

should  be  paid.  .  .  . 

that  will  be  the  sum;**  and  that  the  defendant  did  so. 
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jScarleit,  in  reply,  contended,  that,  as  the  interest  was 
p^3^ble  in  May,  if  this  further  interest  was  paid  for  the 
foirlearance  tiD  July,  though  the  payment  would  be  usu- 
rious, it  would  not  avoid  the  bond. 


-Abbott,  C.  J. — To  avoid  the  bond,  it  is  necessary  that 
tli.e  usurious  interest  should  have  been  agreed  for  at  or  be- 
fore the  execution  of  the  bond;  and  if  the  Jury  are  satisfied 
that  it  was  so  agreed  for  at  or  before  the  execution  of  the 
bond,  there  is  no  doubt  that  the  bond  is  void;  but  if  it  was 
agreed  for  afterwards,  the  bond  will  be  good,  though  that 

payment  was  usurious. 

Verdict  for  the  plaintiffs. 

Scarlett  and  Parjce,  for  the  plaintiiBTs. 

Afanyat,  for  the  defendants. 

[Attormes—Adlinfftan  $■  Co*,  and  Frowd  $*/?.] 


By  the  8tat.  12  Anne,  st.  2,  c.  16, 
5t  is  enacted,  **That  no  person  or 
Persons  whatsoever,  fi^m  and  af- 
^^r  the  nine  and  twentieth  day  of 
^^tember,  in  the  year  of  our  Lord, 
^7 14,  upon  any  contract,  which 
"^'^^  be  made  from  and  after  the 
^^d  nine  and  twentieth  day  of 
^«ptcmbcr,  take,  directly  or  indi- 
**ctly,  for  loan  of  any  monies, 
^ares,  merchandize,  or  other  com- 
modities whatsoever,  above  the  va- 
lve of  five  pounds  for  the  forbear- 
*^  of  one  himdred  pounds  for  a 
JOT,  and  80  after  that  rate  for 
^greater  or  lesser  sum,  or  for  a 
linger  or  shorter  time;  and  that 
^  bonds,  contracts,  and  assur- 
ing whatsoever,  made  after  the 
^  iforesaid,  for  payment  of  any 
priadpal,  or  money  to  be  lent  or 
^^^v^Dsnted  to  be  performed  upon 
Mr  for  any  usury,  whereupon  or 
"hereby  there  shall  be  reserved  or 


taken  above  the  rate  of  five  pounds 
in  the  hundred,  as  aforesaid,  shall 
be  utterly  void;  and  that  all  and 
every  person  or  persons  whatso- 
ever, which  shall,  after  the  time 
aforesud,  upon  any  contract  to 
be  made  after  the  said  nine  and 
twentieth  day  of  September,  take, 
accept,  and  receive,  by  way  or 
means  of  any  corrupt  bargain, 
loan,  exchange,  chevizance,  shift, 
or  interest  of  any  wares,  mer- 
chandize, or  other  thing  or  things 
whatsoever,  or  by  any  decdtful 
way  or  means,  or  by  any  covin, 
engine,  or  deceitful  conveyance, 
for  the  forbearing  or  giving  day  of 
payment  for  one  whole  yea;:,  of 
and  for  their  money  or  other  thing, 
above  the  sum  of  &ve  pounds  for 
the  forbearing  of  one  hundred 
pounds  for  a  year,  and  so  after 
that  rate  for  a  greater  or  lesser 
sum,  or  for  a46Bger  or  shorter 
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term,  8h»ll  forfeit  and  lose  for 
e?ery  such  offence  the  treble  value 
of  the  rooniesywares,  merchandizes, 
and  other  things  so  lent,  bargain- 
ed, exchanged,  or  shifted.'' 

In  the  case  of  Tate  y.  Wellings, 
3  T.  R.  538,  Mr.  Justice  BnlUr 
lays  it  down,  that,  to  avoid  a  con- 
tract on  the  ground  of  usury,  it 
must  be  shewn  that  it  was  usurious 
at  the  time  it  was  entered  into; 
for,  if  the  contract  were  legal  at 
that  time,  no  subsequent  event  can 
make  it  usurious.  AndmNiehoU 
V.  Lee,  3  Anst.  940,  in  debt  on 
bond,  the  defendant  pleaded,  that, 
after  the  execution  of  the  bond, 
the  pluntiff  took  and  received 
from  the  defendant  more  than 
lawful  interest  for  the  money  due. 


This  plea  was  held  btd 
muirer,  MaedonM,  G.  J., 
that,  to  avbida  security  as  u 
you  must  shew  that  the  agr 
was  illegal  n'om  its  origin. 
In  the  case  of  Lord  B^r 
S'aii^lStr.498,itwaalid^ 
that,  in  actions  of  assumi 
defendant  may  give  usury 
dence  under  the  general 
but  that,  where  the  plafati 
on  a  specialty,  it  must  be] 
And  in  the  case  oiHiU 
tague,  2  M.  &  S.  377*  U  w 
that  a  plea  of  usury  to  «i 
of  debt  on  bond,  must  p«i1 
set  forth  the  corrupt  c<mtr 
the  usurious  interest:  and 
not  stating  these,  was  bdc 
spedal  demurrer. 


Oct.  ^6th.     M'GiLLiVRAY  and  Offaers,  Assignees  of  Inolis 

ther.  Bankrupts,  v.  Simson. 

An  agreement  ASSUMPSIT.  The  declaration,  which  contains 
heliiirMu'^  ral  special  counts,  stated,  that  the  bankrupts,  togetli 
ibrhuprinci-     another  partner,  since  deceased,  carried  on  buidne 

pal5,  and  pay  ,         _-. 

over  the  pro-  onc  Edward  Enice,  under  the  firm  of  Inglis,  Euice, 

aetdngoffa^debt  <^d  that  Ellicc  retired  from  the  said  partnersiup 

SSit*  ^^  of  April,  1821,  and  that  the  bankrupts  and  ti 

him,  it  not  bind-  deceased  partner  commenced  business  under  the  : 

Ing. 

But  if  he  aiM  Inglis  &  Co. ;  that  a  sum  of  1844/.  7^.  5d,  was  due 
SffTdeM* L*"*  defendant  from  the  firm  of  IngUs,  EUice,  &  Co.| 
from  a  prior       fiirther  sum  of  418/.  4*.  2d.  from  the  firm  of  Inglis 

firm,  which,  by  r' 

apreiriouiictter,  and  that  the  firm  of  Inglis  &  Co.,  since  the  death 
had  agreed  to     deceased  partner,  was  possessed  of  four  bOls  of 
prind^  hav-    whereby  a  great  quantity  of  timber  was  deliyerable  tc 
ing  aisumed  the  and  that,  at  the  time  of  the  making  of  the  promise,  t 

fundi  of  that  ° 

firm;  the  letter 

and  the  agreement  must  be  set  agahiit  each  other,  and  the  broiler  will  not  be  allowed  Co  i 

debt  against  the  proceeds  of  the  goods. 
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ot  Inglis  &  Co.  was  inaolvent,  of  which  the  defendant  had 
not^ioe;  and  that,  in  consideration  that  Inglis  &  Co.  would 
en»ploy  the  defendant  as  broker  to  dispose  of  the  timber, 
for  a  certain  connnission,  and  would  indorse  and  deliver 
time  UDb  of  lading  to  him,  the  defendant  undertook  to  ac* 
coYint  for  and  pay  over  tlBe  proceeds  of  the  sale,  witkout 
Jf^^biciing  therefrom  the  sums  of  money,  or  either  of  them, 
due  to  him  as  aforesaid.  The  plaintiffs  then  averred 
formance,  on  the  part  of  the  bankrupts,  before  their 
l»au)kniptcy,  and  that  the  timber,  sold  for  9000/.  besides  the 
escpenses  and  charges  of  the  sale ;  but  that  **  the  defendant, 
KV>$  regardiiig,  &c.  did  not,  nor  would  account  for  and  pay 
o^er  the  proceeds  without  deducting  the  two  sums  due  to 
him  as  aforesaid ;  but,  on  the  contrary,  rendered  an  accoimt, 
in  which  he  deducted  the  whole  of  the  said  two  sums;  and 
hath  refused  to  render  any  other  account.**   Plea — General 


That  the  plaintiffs  were  the  assignees  of  Inglis  &  Co.  was 
admitted.    And  it  appeared  by  the  evidence  of  Mr.  James 
Inglis,  that  the  partnership  of  the  house  of  Inglis,  Ellice,  & 
Co.  was  dissolved  on  the  SOth  of  April,  1821,  that  firm  then 
<>wiiig  betweai  1800/.  and  1900/.  to  the  defendant;  and 
^^^^Mt  the  firm  of  Inglis  &  Co.,  after  the  retirement  of  Mr. 
Sllice  (who  is  stQl  alive),  was  indebted  to  the  defendant  in 
^bout  400/.     On  the  death  of  the  witness's  father,  on  the 
*^  o£  August,  18S9,  it  was  found  that  the  house  was  in- 
^Ivent,  and  the  witness  called  the  creditors  together  (and 
*»Knig  them  the  defendant),  and  informed  them  of  it.    In 
**te  nKmtfas  of  October  and  November,  1822,  the  bills  of 
■^ding  in  question  arrived:  they  were  of  timber,  the  pro- 
perty of  the  house.    The  defendant,  who  had  long  been 
^^te  broker  of  the  house,  was  asked  to  act  as  broker  in  the 
^^le  of  them,  and  was  told  that  he  must  not  set  off*  the  debt 
^Ue  from  either  of  the  firms  against  the  proceeds,  but  must 
'etider  an  account  of  the  whole  proceeds,  and  pay  them 
^^er.    To  this  the  defendant  assiented.     However,  on  his 

I,  the  witness  stated  that  it  was  then  in- 
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tended  that  there  should  not  be  a  bankruptcy^  but  that 
busmess  should  be  carried  on  by  the  partners,  under  tlie  ii 
spection  of  trustees;  and  this  was  done  from  August,  IfiSl^^^ 
to  May,  1823 ;  but  on  the  29th  of  May,  1823,  a 
of  bankrupt  was  sued  out.     The  defendant  delivered 
account  in  the  following  form: — 


D**.  IngUsf  EUice  %  Co.  in  acc^  with 

To  brokerage  and 
measuring  on  ma- 
hogany    .   £1844    7    5 


Alexr.  Simson, 


£0    0 


( 


(On  this  side  of  the 
count  the  defendant 
credit  for  the  proceeds 
the  timber,  and  also  for 
other  items.) 


of 


D**.      Inglis  ^  Co.       in  aec^  with     Alexr.  Sim$om, 

(Here  fallowed  a  number 
of  items,  including  the  whole 
of  the  debt  of  the  firm  of 
Inglis  &  Co. ;  and  the  whole 
of  these,  together  with  the 
sum  of  1844/.  7s.  Sd,,  above 
stated,  were  added  together 
as  a  total.) 

The  effect  of  this  account  being  to  set  off  the  debt^  of 
both  firms  against  th^  proceeds  of  this  timber.  This  "^^«« 
the  case  for  the  plaintiffs. 

Abbott,  C.  J. — It  strikes  me,  that,  Mr.  Ellice  being  ^tiD 
alive,  the  debt  due  from  the  firm  of  Inglis,  Ellice,  and 
cannot  possibly  be  set  off.  But  it  also  appears  to  me^ 
the  promise  not  to  set  off  the  new  account  is  not  bindi^^£* 
The  bankruptcy  has,  clearly,  nothing  to  do  with  it. 

Scarletty  for  the  defendant.— I  submit,  that  Mr.  Sincm^^^ 
is  justified  in  what  he  has  done.  He  made  the  promia^  ^ 
render  the  entire  proceeds,  when  it  was  understood  ora  ^^ 
hands,  that  there  was  to  be  no  bankruptcy;  and  that  p^ 
mise  being  made  under  a  different  set  of  circumstances, 
assignees  can  only  recover  on  the  bankrupt  laws,  wl 
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allow  of  the  setting  off  of  debts  due  from  the  bankrupts. 

It  i«  gaidy  as  to  the  account  due  from  Inglis,  EUice,  &  Co., 
that  that  is  a  debt  due  from  three,  which  cannot  be  set  off 
A^S^jnst  a  debt  due  to  two.  However,  I  shall  shew  that  the 
Ixixiknipts  wrote  the  defendant  a  letter,  in  these  terms: — 


€€ 


London,  SOth  April,  1821. 

*'  We  beg  to  acquaint  you,  that  Mr.  Ellice  retires  from 
firm  from  the  present  date.  The  business  of  the  house 
'^^ill  be  continued,  as  heretofore,  by  the  remaining  partners, 
vcAo  assume  the  funds,  and  charge  themselves  with  the 
ti^midation  of  the  debts  of  the  partnership.  We  remain, 
x^spectfully,  Sir,  your  most  obedient  servants, 

"  IngUs,  Ellice,  ^  Co. 
••  ^.  Simson,  Esq."* 

^ow,  by  tins  letter,  in  consideration  of  taking  the  funds, 
^bey  also  take  the  debts  on  themselves.  Suppose  there  had 
l>een  no  agreement  with  Mr.  Simson,  and  that,  after  such 
^  circular,  the  new  firm  had  put  goods  into  the  hands  of 
^l^e  broker,  could  he  not  have  set  off  the  old  debt  against 
^kese  goods?  The  creditor  may  not  be  bound  by  receiving 
^Jua  letter;  but  they  are  boimd,  as  the  writers  of  it. — They 
'^^^ake  themselves  the  debtors ;  and  I  submit,  that  we  may 
^liarge  both  accounts  against  them. 

dampbelL — In  the  very  account  delivered,  the  defendant 
^^^alls  this  the  debt  of  Inglis,  Ellice,  and  Co. 

Scarlett, — ^No  doubt  it  was  so ;  but  Inglis  &  Co.  having 
^^opted  it,  he  charges  it  against  them. 

■ 

Abbott,  C.  J. — I  am  of  opinion,  that,  if  the  effect  of 

^^at  letter  be  such  as  Mr.  Scarlett  states,  then  the  con- 

^^x^ation  between  Mr.  Inglis  and  the  defendant  must  be 

^et  against  it,  and  the  parties  must  therefore  come  to  their  . 

*^gal  rights;  and  then  the  old  rule  prevails,  that  the  debt 
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of  three  cannot  be  set  off  against  two.  The  nei 
due  from  Inglis  &  Co.»  amounting  to  418/.  4f.  2d. 
set  off,  but  not  the  old  one  of  Inglis,  Ellioe,  &  C< 

Verdict  for  the  plaintiffs  accoi 

Gumetf  and  Campbell^  for  the  plaintiffs. 

Scarlett,  Marry  at  y  and  Parke  ^  for  the  defendf 
[AltCHnues— ffea/iy,  and  W.  WriffkL^ 


In  the  ensuing  Michaehnas  Term,  Gumey  OK 
rule  mu  for  a  new  trial,  and  contended,  that  the  < 
was  not  entitled  to  set  off  the  debt  due  from  eitj 
firms,  because,  in  consideration  of  the  brokerage  i 
ber,  he  agreed  not  to  set  off  either  of  the  debts: 
being  a  prooiise  founded  on  a  valuable  considei 
must  he  bound  by  it.  The  Court,  after  adverti 
cases  of  Elqn4  v.  Karr»  1  East,  37d ;  Cart^arti 
2  Itf.  &  S.  510;  eipd  Mayer  v.  Nias,  8  Moore, 
1  Qing^  311  (a),  refused  the  rule* 


(a)  In  the  case  oi  Eland  ?.  Carr, 
the  Court  held,  that,  if  to  a  plea 
of  set  off,  the  plaintiff  replies,  that 
the  goods  for  which  the  action  is 
brought,  were  to  be  paid  for  in 
ready  money ^  such  replication  is 
bad.  In  the  case  of  Pair  v. 
M'lvtr,  16  East,  130,  Lord  EU 
Unborongh  appeals  to  doubt  the 
authority  of  that  case.  How- 
ever, in  the  case  of  Comforth 
V.  Rivett,  the  Court  held,  that,  in 


assumpsit  for  goods  8 
fendant  might  set  ofl 
ance  of  the  plaintiffs 
come  intd  his  hands  a 
livery  of  the  goods,  a] 
defendant  had  i^eed 
the  goods  in  ready  om 
in  the  case  oi  Mayer 
Court  of  Common  JP 
nized  the  authority  of 
Eland  v.  Carr, 
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LoTD  and  Others  v.  Freshfield  and  Kate,  Gents.  qcu  28^&. 

Two,  &c. 

ONEY  lent.    Plea— General  issue.  ,  ^j^^^^^y^ 

lent  to  one  oi 

TTie  case  opened  on  the  part  of  the  plaintiffs  was,  that  two  partners, 
ey,  being  bankers,  had  advanced  a  sum  of  7000/.  to  Mr.  borrow  J  it  for 
CZlMTles  Kaye,  one  of  the  defendants,  on  the  23d  of  Au-  h^e*i^ppiy**it, 


t,  1885,  and  a  further  sum  of  7000/.  more,  on  the  26th  *nd  there  be 

proof  that  the 

the  same  month.     It  was  opened,  that  these  sums  were  plaintiff  lent  it 

»awiced  on  the  credit  of  the  firm  of  Freshfield  and  Kaye  etanrestfTgU- 

Ctiie  defendants), '  who  were  solicitors  to  the  Bank  of  Eng-  «!°5«»  *"<^  °"^ 

^  '  ^  ^        ^  of  the  ordinary 

*«nd;  and  also  that  a  great  part  of  it  had  been  applied  in  course  of  busi- 

^ischarge  of  liabilities  of  that  firm,  which  they  must  other-  recover  against 


have  made  good,  if  they  had  not  been  liquidated  by  the  ^^^^^^^'  ^"*' 
^taoney  advanced  by  the  plaintiffs,  and,  therefore,  that  the      if  money  be 
defendants*  firm  profited  by  the  advance.     To  subi^tantiate  ner  on  his  indi- 
this,  the  plamtiffs*  counsel  stated,  that  Mr.  Charles  Kaye  ^fff/^a/itis 
^^ent  to  the  plaintiffs'  banking-house,  and  said  to  one  of  "JP|**^o?^'J^*" 
^kem  that  he  was  instructed  to  raise  money  for  Mr.  Legh,  liabilities  of  the 
^f  Cheshire,  who  was  a  client  of  the  firm  of  Freshfield  and  enable  the  lend- 


lye,  and  that  a  sum  of  7000/.  was  wanted  for  him.   This  f  to  sue  the 

^    '  firm  for  its  re^ 

^tim  was  advanced  by  the  plaintiffs,  on  the  23d  of  August ;  payment. 
*^^t  Bfr.  Kaye  was  not  authorised  by  Mr.  Legh  to  borrow  is  called,  and 
^^>  nor  did  the  money  ever  reach  him ;  the  way  in  which  it  I^™^^  to*the 
''•'as  disposed  of  beini;  as  follows :   A  lady,  named  Fitzge-  numbers  of  bank 

y^  .  °        notes,  by  an  en- 

*''^,  the  daughter  of  Sir  James  Fitzgerald,  had  a  sum  .of  try  in  a  book, 
^0,000/.,  S  per  cent.  Reduced,  standing  in  her  name,  and  the  opposite 
I       •he  had  given  Messrs.  Freshfield  and  Kaye  a  joint  and  seve-  pa^y  may  cross- 

^  J        >*  examine  as  to 

^"^  power  of  attorney  to  sell  it  out,  if  they  sTiould  think  fit.  the  other  parts  of 

J^Tiis  stock  was  sold  out  by  Mr.  Charles  Kaye,  and  the  Deeds  ought 

I       *Tm  were,  therefore,  Uable  to  make  it  good;  and  it  would  J^J^g^llirr'^j" 

I       l»e  shewn  that  11,000/.  of  the  sum  advanced  by  the  plain-  >«  ^^ch  they 

W  >/            M.              j^p  exeaited, 

K  •'id  not  carried  away  for  attestation.     The  witnesses  ought  to  be  careful  that  they  hear  the  formal 

m  7?^  ®^  delivery  used;  and  it  is  highly  expedient  that  the  party  executing  should  state  that  he 

■  iQUy  understands  what  he  is  executing.     But  to  make  the  party  designate  the  instrument  in  the 

V  ^!!2?**  ^^  ^'  witnesses,  as  by  saying  **  this  is  my  power  of  attorney,"  or  the  like,  would  be  laying 

m  ^JJ  *  nile  sometimes  productive  of  inconvenience. 

M  "*e  banker  of  one  of  th€  parties  in  a  cause  is  bound  to  answer  what  such  party's  balance  was 

m  «tt  t  given  day,  as  it  b  not  a  privileged  conamunication. 

m        VOL.  TT 
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1826.  tiffs  was  put  into  the  hands  of  Mr.  Easthope^  a  broker 
LoTD  '  for  the  purchasing  stock  to  replace  that  of  Miss  Fitzgerald 
With  regard  to  2000/.  more  of  the  money  advanced  by  d» 
plaintiff*,  it  was  opened  that  Mr.  Tate,  a  gentleman  resid 
ing  in  Yorkshire,  who  was  a  client  of  the  firm,  bad  bat 
rowed  through  them  a  sum  of  5000/.  from  the  Albion  In 
surance  Office,  2000/.  of  that  sum  was  paid  by  Mr.  Kaj 
to  his  credit,  at  his  private  banker's,  an4  1791/.  of  tb 
2000/.  of  the  plaintiffs',  was  sent  by  Mr.  Ksje  to  lA 
Tate  in  discharge  of  the  liability  of  the  firm ;  and  20i 
more  of  it  was  paid  by  Mr.  Charles  Kaye  to  the  bankm 
of  the  firm,  Messrs.  Smith,  Payne  &  Smith;  a  sum 
7000/.  had  been  repaid  to  the  plaintiffs  by  Mr.  ChaK 
Kaye;  and  for  the  other  7000/.  the  present  action  *^ 
brought.  It  was  admitted  in  the  opening  that  Mr.  FVei 
field  was  totally  ignorant  of  the  whole  of  the  transac^KK 
above  detailed,  and  that  the  way  in  which  it  was'sougv 
to  fix  him  was,  as  being  at  that  time  the  partner  of  IC 
Kaye. 

On  the  subject  of  the  loan  of  the  money,  a  clerk  ofd 

pidntiffs  proved,  that  Mr.  Charles  Kaye  called  at  Ab 

banking-house,  and  after  a  conference  with  Mr.  LeiB 

Loyd,  seven  notes  of  1000/.  each  were  given  to  him,  « 

his  (Mr.  C.  Kaye's)  check;  and  the  clerk  stated,  that 

being  usual  to  piit  in  their  books  the  initials  of  the  pen^ 

to  whom  notes  were  paid,  in  this  instance  the  initials  C  ^ 

were  entered.    He  further  stated,   that  the  defendam 

firm  never  had  an  account  at  the  plaintiffs'  banking-houj 

These  notes  were  paid  by  Mr.  Charles  Kaye  to  the  c: 

dit  of  his  account,  at  his  private  banker's,  (who  was  i 

the  banker  of  the  firm). 

The  evidence  as  to  Miss  Fitzgerald's  stock  amoumi 
to  this,  that  the  defendant,  Freshfield,  and  Mr.  Km 
senior,  the  father  of  Mr.  Charles  Kaye,  had  been  art 
nies  to  her  father;  but  it  did  not  appear  that  she  was  e 
a  client  of  the  firm  of  the  defendants;  and  on  some 
quiries  bemg  made,  in  the  year  1825,  it  appeared  tbat 
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stock  had  been  all  previously  sold  out  by  Mr.  Charles 

JK^iye,  under  a  joint  and  several  power  of  attorney  from 

Ix^jr  to  the  defendants ;  she  having  stated  to  Mr.  Harman,  Freshfielik 

«-   bank  director^  that  she  had  signed  some  paper,  but  did 

*^ot;  know  that  it  gave  a  power  to  sell  the  stock.   The  stock, 

boirever,  had  been  purchased  back  again  into  her  name, 

'ttm)ugh  the  agency  of  Mr.  Easthope,  who  was  employed 

Afr.  Charles  Kaye,  in  his  own  name,  Mr.  Kaye  using, 

a  letter  he  wrote  to  Mr.  Easthope,  the  words  "  /,"  "  it 

^^nU  be  a  great  convenience  to  me,*'  and  signing  his  own 

*^«une,  and  not  the  name  of  the  firm.     In  the  purchase  of 

*iui^  stock,  a  considerable  portion  of  the  money  advanced 

*>y   the  plaintiffs  was   applied.     The  power  of  attorney 

^^hich  was  put  in,  was  a  joint  and  several  power  to  Messrs. 

^reshfield  and  Kaye,  to  sell  the  whole  ot  any  part  of  the 

stock.     The  instructions  for  it  were  written  by  a  clerk  of 

^tat  firm  in  their  office,  but  by  the  direction  of  Mr. 

Charles  Kaye  only. 

Another  clerk  of  Messrs.  Freshfield  and  Kaye  proved 

tluit  he  witnessed  the  execution  of  the  power  of  attorney 

l)y  Miss  Fitzgerald;  he  stated,  that  she  was  in  a  drawing- 

*oom  at  the  office,  which  was  not  ordinarily  used  for  the  . 

purposes  of  business,  and  which  was  beyond  Air.  Charles 

Kaye*8  private  room.     He  further  stated,  that  he  was 

^sailed  in  to  see  her  sign  it,  he  not  knowing  what  it  was ; 

snd  that  after  seeing  her  execute  it,  he  took  it  into  the 

iiext  room  to  attest  it,  but  that  he  heard  no  explanation 

given  toher  as  to  what  it  was. 

Abbott,  C.  J. — What  did  Miss  Fitzgerald  say  ? 

The  witness,  I  don't  know  that  she  said  any  thing  ex-^ 
^t  the  formal  words.    ' 

Abbott,  C.  J. — ^Without  meaning  to  cast  any  imputa- 
****  on  the  witness,  I  must  say,  that  I  think  too  little  at* 
*^tion  is  paid  to  this  matter;  very  often  deeds  are  carried 

z  2 
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out  of  the  bouse  to  be  attested,  and  in  some  cases  it 

been  forgotten  and  omitted.    In  my  judgment,  the  atle 

-      ^'      _    tion  should  in  all  cases  be  made  in  the  room  where 
Frbshfibld. 

deed  is  executed,  and  witnesses  should  be  carefiil  that 
formal  words,  **  I  deliver  this  as  my  act  and  deed,** 
used  by  the  party.  I  think  it  also  highly  expedient 
the  witness  should  hear  the  party  say,  that  he  understi 
what  it  is  that  he  is  doing.  Too  little  attention  is  pai 
this  matter,  it  ought  to  be  treated  with  much  more 
than jt  is. 

Scarlett. — ^It  occurs  to  me,  my  Lord,  that  it  wouli 
much  more  advantageous  if  the  party  said  *'  this  i 
power  of  attorney,'*  or  designated  the  instrument  he 
executing. 

Abbott,  C.  J. — ^I  think  that  that  would  be  holding 
parties  too  strictly,  because  there  might  be  cases  w 
binding  parties  to  adhere  to  such  a  rule  would  be  hi 
inconvenient.  I  have  diought  it  right  to  say  what  1 1 
as  it  is  a  matter  worthy  of  the  most  serious  consider) 
of  the  profession. 

As  to  the  part  of  the  plaintiffs*  money  which  was 

to  Mr.  Tate,  it  was  proved  that,  on  the  25th  of  Augustj 

Tate,  who  lived  in  Yorkshire,  had  borrowed  500( 

the  Albion  Insurance  Office.    The  firm  of  Freshflc 

Kaye  were  his  attorneys,  and  that  sum  was  in  the  h 

of  Mr.  Charles  Kaye;  and  that  3000/.  of  that  dOOC 

sent  to  Yorkshire,  but  paid  SOOOL  of  it,  on  the  same 

to  his  own  private  banker,  and  sent  1791/.  of  the  n 

advanced  by  the  plaintiffs  into  Yorkshire  instead; 

8001.  more  of  the  money  advanced  by  the  plaintifb, 

Kaye  paid  into  the  bank  of  Smith,  Payne  &  Smit 

the  credit  of  the  defendants'  firm;  and  it  appeared 

Mr.  Charles  E^ye  had  not  the  power  of  drawing  o 

funds  of  the  house  in  the  hands  of  their  bankers. 
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A  clerk  in  the  bouse  of  Whitmore  &  Co.|  who  were 
r.  Charles  Kaye's  private  bankers,  was  asked  what  Mr.        LoVd 
CMiBtleu  Kaye's  balance  was  at  a  given  day.  Frbshfibld. 

The  witness  applied  to  the  Lord  Chief  Justice  and  said, 
their  orders  were  not  to  state  what  the  balance  of  any 
Lstomer  was,  except  by  the  direction  of  the  Judge. 


AbbotTi  C.  J. — It  is  not  a  confidential  communication; 
I  -^hink  you  are  bound  to  answer  the  question. 

ft 

JSearleit,  for  the  defendant^  Freshfield. — It  is  clear  that 
tlie  money  was  not  lent  to  Mr.  Charles  Kaye  on  the  credit 
oF  the  firm  of  Freshfield  and  Kaye,  because  it  was  ad- 
'v^uiced  on  the  check  of  Mr.  Charles  Kaye  alone ;  and  as 
to  its  being  applied  to  partnership  purposes,  Miss  Fitz- 
Sexald  was  never  a  client  of  the  firm,  and  it  is  not  even 
Asserted  that  Mr.  Freshfield  was  conusant  of  the  trans- 
actions relative  to  her  stock,  but  quite  the  cdntrary;  and 
111  directing  the  broker  to  buy  it,  Mr.  Charles  Kaye  gives 
^e  order  on  his  own  sole  account.  As  to  Mr.  Tate's 
»H>ney,  that  stands  thus :  Mr.  Kaye  had  50002.  from  the 
Albbn  for  Mr.  Tate,  who  was  a  client  of  the  house.  Now 
*ie  keeps  two  of  the  thousand  pound  notes  received  firom 
^e  Albion,  and  sends  Mr.  Tate  one  of  the  notes  advanced 
^  him  (Charles  Kaye)  by  the  plaintiffs,  and  a  part  of  the 
I^roceeds  of  another  of  them.  That  is  a  mere  change  of 
^^Qe  note  for  another  of  equal  value,  and  not  an  applying 
of  the  plaintiffs'  money  to  the  purposes  of  the  house. 

Abbott,  C.  J. — ^Thb  case,  on  the  part  of  the  plaintiff's, 

*^  been  put  on  two  grounds:  First,  That  the  money  was 

^t  by  the  plaintiffs  to  the  firm  of  Freshfield  &  Kaye. 

^^  ground  clearly  fails,  for  it  is  shewn  that  it  was  ad- 

^^ced  to  Mr.  Charles  Kaye  alone,  his  initials  C.  K^  being 

¥^t  in  the  plaintiffs'  ho6k»  at  the  time  the  notes  were 

{(Ten  to  him.    The  second  giyund  on  which  this  case  is 


( 
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1896         pu^^>  that  the  money  was  applied  to  partnenhipi 

^■^  V  -^       poses  in  re-purchasing  stock,  which  both  the  defendant 

,  ^  were  liable  to  make  good.    On  the  evidence,  it  is  ver 

Fr^shfield.   doubtful  whether  Mr*  Freshfield  could  have  been  caDe 

on  to  make  good  that  stock,  but  on  this  I  give  no  opinkui 
Charles  ELaye  alone  employed  the  broker  to  buy  it— hi 
gave  directions  in  his  own  name  only — and  wrote  a  lette 
on  the  subject  in  his  own  name,  and  signed  it  **  Charli 
Kaye/'  and  not  Freshfield  &  Kaye;  and  he  does  nt 
profess  to  say  that  it  is  a  transaction  of  the  partnershfi 
As  to  the  20002.,  part  of  which  was  sent  to  Mr.  Tate,  as 
S002.  of  the  residue  paid  to  the  bankers  of  the  firm  ^ 
appears  that  Charles  Kaye,  as  a  pi^rtner  of  the  house,  1^ 
received  5000/.,  and  that  instead  of  sending  the  identic 
five  notes  of  1000/.  each,  he  takes  two  of  those  five,  ai 
the  next  day  sends  Mr.  Tate  mstead,  the  proceeds  of  pi. 
of  two  of  the  notes  advanced  to  him  by  the  plaintifit. 

Alderstm. — My  Lord,  it  appears  that,  on  the  950k  o 
August,  he,  as  a  partner  of  the  house,  gets  5000L  of  Mr 
Tate's  money;  he  keeps  S0002.,  and,  on  the  26th,  he  get 
the  plaintiffs*  money,  and  repays  Mr.  Tate  out  of  that* 


Abbott,  C.  J. — That  is  no  more  than  the  case  dTa 
borrowing  a  ten  pound  note  to  pay  his  butcher,  and  ii 
^  stead  of  paying  the  butcher  vdth  that  individual  note,  Ii 
receives  some  money  of  his  partners,  and  pays  the  batchc 
with  that. 

Brougham, — I  would  put  it  thus,  my  Lord:  Chaili 
Kaye  misapplied  Tate's  money  on  the  25th,  and  for  th 
the  partners  were  liable ;  and,  therefore,  they  were  beo 
fited  by  the  money  of  the  plaintiffs,  as  it  dbcharged  the 
firom  that  liability. 

Abbott,  C.  J. — GendeiQen  of  the  jury,  you  have  hee 
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B^r.  Brougham's  observation;  and  if  you  think  that  there        1826. 
a  loan  of  money  by  the  plaintiffs  to  the  partners^  you         Loyd 


y^iU  find  a  verdict  for  the  plaintiffs.  „       ''• 

^  Frbshfixld. 

Verdict  for  the  defendants. 

^BBOTT^  C.  J. — ^Now  the  cause  is  over,  I  can  say,  that 
as  soon  as  it  was  proved  by  the  plaintiffs'  clerk,  that  the 
uiitials  C.  K.  were  entered  in  their  book,  I  considered  the 
oamjse  at  an  end. 

brougham,  AldersoHy  and  Cameron,  for  the  plaintiffs. 
tScarlett  and  Gurney,  for  the  defendant  Freshfield. 

(Atloniies — WillU  ^  Co,  for  the  plidndffs;  Freshfield,  in  person;  and 

Crowder  9f  M.  for  the  defendant  C.  Kaye.] 


BEFORE  ABBOTT,  C.  J.,  &  BAYLEY,  J.  (a). 

In  Bank. 

Srougham  now  moved  for  a  rule  to  shew  cause  why 
^eie  should  not  be  a  new  trial.     He  contended,  that  as 
^e  power  qf  attorney  was  given  by  Miss  Fitzgerald  to  the 
fix^n  of  Freshfield  &  Kaye,  she  must  be  considered  as  a 
client  of  the  house,  and  that  the  money  of  the  plaintiffs 
▼a«  paid  in  discharge  of  the  liabilities  of  the  firm ;  and 
^rther,  that,  as  the  plaintiffs  lent  their  money  on  a  repre- 
sentation that  it  was  for  Mr.  Legh,  who  was  avowedly  a 
dient  of  the  firm,  it  was  lent  on  the  credit  of  both  the  de- 
fendants. 

Bayley,  J. — It  would  stand  thus :  that  Mr.  Charles 
^ye,  being  partner  of  a  house,  states,  (what  is  not  true), 
tnat  the  house  want  to  borrow  money  for  Mr.  Legh.  Now, 

(«)  Mr.  Justice  Holbotd  was  in  the  Bail  Ccnirt,  and  Mr.  Justice 
LiTTLSDALE  had  gone  to  chambers. 
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1826.        unless  you  connect  Mr.  Freshfield  with  the  transaction, 
LoTD        is  not  evidence  against  him. 


V, 

Freshv^ild. 


Brougham. — But,  my  Lord,  to  borrow  money  for  the 
clientsy  was  within  the  scope  of  their  business  as  attomie. 
I  have  further  to  object,  that  there  was  not  legal  evid 
of  the  fact  that  the  initials  '^  C.  K.**  were  placed  against 
entry  of  the  notes  in  the  plaintiffs*  books.   I  called  the 
to  prove  the  loan  of  the  notes>  and  he  refreshed  hia 
mory,  as  to  the  numbers,  by  an  entry  made  by  himself; 
Mr.  Scarlett  cross-examined  him  as  to  the  initials. 

Bayley,  J.— Were  not  the  initials  "  C.  K."  a  part 
the  entry  you  examined  to  ? 

Abbott,  C.  J. — ^Yes.    And  if  you  make  one  half  the 
try  Evidence,  ought  not  the  other  side  to  have  the  res^ 
the  entry,  if  they  wish  it?    It  would  be  a  disgrace  to 
administration  of  justice^  if  half  an  entry  could  be 
without  the  rest. 


Bayley,  J. — ^The  witness  can  only  say.  This  entry 
my  hand-writing :  I  have  no  doubt  that  the  numbers  of 
notes  are  right,  because  they  are  in  this  book.    Now,  i 
speaks  so  far  fit)m  the  entry^  he  ought  to  give  the  wl 
of  it. 

Brougham. — ^Then,  my  Lord,  it  should  have  beetf  left     "*® 
the  Jury  to  contrast  the  entry  with  Charles  Kaye^s 
ing  to  act  for  Mr.  Legh,  a  client  of  the  house. 

Bayley,  J. — Is  it  a  regular  mode  of  doing  business 
lend  7000/.  without  any  security  but  such  a  check  as 
and  without  any  voucher  from  the  client? 

Brougham. — ^We  also  submit,  that,  if  this  money  w 
borrowed  by  Charles  Kaye  alone,  and  was  applfed  in  dis- 
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cb.a.Tge  of  the  liabilities  of  the  finn^  both  partners  are 


e. 


.A.BBOTT,  C.  J. — Taking  the  evidence  together,  it  ap- 
to  me,  that  the  advance  was  to  Charles  ELaye  alone, 
d  not  to  Freshfield  &  Kaye.   As  to  any  rule,  that  if  one 
er   borrows  money  on  his  separate  credit,  he,  by 
pplying  it  to  partnership  purposes,  thereby  makes  the 
liable ;  I  wish  it  to  be  distinctly  understood,  that  I 
not  subscribe  to  that  doctrine.   I  considered,  that  these 
private  transactions  of  Charles  Kaye,  in  fraud  of  his 


Sayley,  J. — It  seems  to  me,  that  there  is  no  ground  for 
disturbing  this  verdict.  In  point  of  law,  one  of  several 
pcurtners  may  pledge  the  partnership  name  for  money  band 
^JS^ie  lent,  the  lender  supposing  that  one  partner  has  the 
auLthority  of  the  house  to  borrow,  and  that  he  is  borrowing 
for  the  purposes  of  the  house.  But  if  there  be  gross  neg- 
liscnce,  and  the  transaction  be  out  of  the  ordinary  course 
of  Tmsiness,  the  lenders  cannot  recover  against  the  other 
P&rtners,  if  the  money  be  misapplied.    The  plaintiffs  lend 

^o  Charles  ELaye  alone:  the  sum  is  very  large;  and  there 

• 

>A  no  document,  not  even  a  letter  from  Mr.  Legh,  stating 
^^l^at  he  wants  any  money ;  and  no  deed  passes.    Now,  is 
^^^^  a  loan  that  a  man  would  be  expected  to  make?    If  a 
'^^'Umlend  where  no  prudent  man  ought,  he  is  himself  an- 
^^*^trable  if  there  be  any  thing  wrong.  It  is  said  that  1800& 
^i^d  aOOL  went  into  the  joint  funds  of  Freshfield  &  Kaye, 
over  which  Charles  ELaye  had  no  control.    But  I  answer, 
^hat  it  is  not  sufficient  to  shew,  that  the  money  was  ap- 
plied to  the  purposes  of  the  house,  unless  the  firm  had 
^fr  ground  to  presume  that  it  was  properly  borrowed  for 
^*^cxn:  if  t!iis  were  enough,  you  would  enable  one  partner 
^  defraud  the  others.    There  were  5000/.  to  be  sent  to 
'^'*^-  Tate,  from  the  Albion.   If  Mr.  Kaye  had  not  obtained 
^^^  loan  from  the  plaintiffi,  Freshfield  would  have  found 


334  CASES  AT  NISI  PRIUS. 

1826;        that  1800/.  were  misapplied:  that  would  have  drawn  hi 

LoTD        attention  to  the  matter.    But  by  this  loan  he  is  lulled  int 

P       ^'  security^  and  supposes  all  to  be  regular.  If  A^essrs.  Loyd  ^ 

Co.  lend  money  irregularly^  they  cannot  sue  Mr*  Freshfid 
if  it  be  misapplied.  It  was  a  negligent  act,  at  least,  in  tft 
plaintiffs  to  lend  it;  and  they  therefore  cannot  call  on  s 
innocent  party  for  its  repayment. 

Rule  refused. 


Oct.  «s«A.  Thompson  and  Others  t?.  Trail  and  Others. 

Where  the      TrOVER  for  ten  barrels  of  bat  tin.'    Plea — Gene: 

Master  of  a  ship    •  «. 

gives  a  receipt      WSUe. 

for  goods  put  on      Tj^g  plamtiffs  were  lead  and  tin  merchants,  and  the  c 

board,  It  behoves  ^ 

him  not  to  sign    fendants  the  owners  and  master  of  the  ship  Gteorge  m 

a  bill -of  lading  *»ii.     .a.      « 

tiu  that  receipt  Mary.     It  was  proved,  on  the  part  of  the  plaintins,  tba 

"  us'uchare-  on  the  gSd  of  January,  1826,  the  phuntiffs  receired  b 

hl!Sds"ofthe*  ^^^^^  ^™  Messrs.  May,  Aylwin,  &  Co.,  of  St  Blary-iiii 

consignor,  who,  Loudou,  for  the  tin  in  question,  to  be  shipped  on  boir 

of  the  consignee,  the  George  and  Mary,  for  Leghorn.    The  goods  wee 

2^  M?the  sWpped  on  the  24th,  and  the  plaintiffs  took  the  foDowiD 

Captain  refuse  receipt  from  the  mate : — 

to  deliver  them, 
assignmg  as  his 

KnS^'a  bui  "  Received  on  board  the  George  and  Mary,  Captd 
of  lading  to  the  Brown,  for  Lcghom,  from  Thompson,  Famworth,  &  Cc 
is  a  conversion;    Dowgate  Iron  Wharf, 

although  the 

consignor  did 

not  tender  either  j^ 

the  freight  or  a  ,^^^V  1  y 

compensation        /  ^y   N^.  V^n       10  Barrels  Tfai. 

for  the  troable         ^^^*/^  ^  ^^ 

of  loading.  And         ^^r 
the  &ct,  that 
one  of  itit  con- 

signon  said  to         «  Jan.  24,  1826.  "  John  Swan,  Mate.- 

one  of  the  con- 
signees, after  the 
failure,  that  he 

was  sorry  for  it,  but  would  do  as  the  other  creditors  did,  will  not  make  it  less  a  conversion,  If  fl 
conversation  was  unknown  to  the  Captab.  However,  if  the  Captain,  instead  of  assigning  tiie  i 
son  he  did  for  the  non-delivery,  had  said,  "  the  goods  are  now  on  board,  and  I  must  take  theK 
their  destination,*'  that  w<Hild  have  been  no  convtiskm.  Tht  ftct,  that  tht  ship  It  nimti  li]^ 
tonsifiifft,  makes  nd  difference  as  to  a  stoppage  in  transUu. 
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This  receipt  the  plaintiffs  kept  in  their  own  possession ; 
axid  it  was  proved,  that  May,  Aylwin,  &  Co.  stopped  pay-  Thom psoh 
laent  on  the  4th  of  February  ;and  that,  on  the  6th,  a  clerk  tbjul 
of^  the  plaintiffs  went  on  board  the  George  and  Mary,  and, 
panodacing  this  receipt,  demanded  of  the  Captain  that  the 
floods  should  be  delivered  back.  The  Captain  refused  to 
deliver  them,  saying,  that  he  had  signed  a  bill  of  lading 

May,  Aylwin,  &  Co. 


Campbell^  for  the  defendants. — I  submit,  that  this  is  no 
ooxiversion.  These  goods  were  shipped  for  Leghorn^  and 
ii2  the  hold,  the  ship  being  ready  to  sail.  ^The  goods  are 
x^ot  delirered  to  the  plaintiffs,  it  is  true ;  but  the  goods 
"^ore  part  of  a  general  cargo,  and  no.  tender  was  made, 
fitter  of  the  amount  of  the  freight,  or  of  any  compensation 
^<>Y  the  trouble  occasioned.  The  plaintiffs  had  no  right  to 
h9.ve  them  delivered  up;  and  your  Lordship  cannot  pos- 
\Aj  hold  this  to  be  a  conversion,  unless  the  owner  of  goods 
board  a  ship  has  a  right,  at  any  time  before  her  sailing, 
have  the  goods  delivered  up  to  him,  without  any  offer  of 
Compensation. 

Abbott,  C.  J« — ^That  alone  would  not  be  a  conversion ; 
l^ut  the  Captain  says,  he  has  signed  a  bill  of  lading.  If  the 
Ca.ptain  says,  "  I  won't  deliver  the  goods  to  you,  but  will 
deliver  them  to  A.,  B.,  or  C,"  that  is  a  conversion. 

Campbell,  to  the  Jury. — The  receipt  given  to  the  plain- 
tiffs is  not  in  the  form  of  those  in  the  cases  relied  on.  They 
"^eTe  "  shipped  on  account"  of  the  sellers;  here,  the  re- 
<^ipt  is  merely  "  from"  the  sellers ;  leaving  it  doubtful  on 
^liose  account  they  were  shipped.  Here,  not  only  were 
^e  goods  invoiced  to  May,  Aylwin,  &  Co.>  but  the  ship  was 
^**tiied  by  them  in  the  order. 

Abbott,  C.  J. — The  ship's  being  nanSed  by  the  buyer 
^H^kes  no  difference  as  to  stoppage  in  transitu. 
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Evidence  was  given^  on  the  part  of  the  defendants,  that 
Mr*  Famworth,  one  of  the  plaintiffs,  saw  Mr.  May  on  the 
same  day  that  May,  Aylwin,  &  Co.  stopped  payment;  and 
that,  after  expressing  his  regret  at  their  failure,  Mr.  Fam* 
worth  said,  that  they  should  be  willing  to  do  as  the  other 
creditors  did. 


Abbott,  C  J. — It  has  been  decided,  that  where  a  re- 
ceipt is  given  for  goods  put  on  board  a  ship,  it  behoves  the 
Master  not  to  sign  a  bill  of  lading  till  that  receipt  is  given 
up ;  and  it  is  highly  convenient  that  the  law  should  be  so: 
if  it  were  not  so,  it  would  be  in  the  power  of  the  Mas- 
ter of  the  ship  to  elect  which  party  should  have  the  goods. 
In  one  case  it  was  held,  that  the  circumstance  of  the 
seller's  name  being  omitted  in  the  receipt,  made  no  difier- 
ence.  As  to  the  conversation  between  Mr.  Famworth  and 
Mr.  May,  I  don't  see  how  that  can  affect  the  defendants ; 
because  the  defendants  were  strangers,  and  could  not  have 
been  influenced  by  it.  If  the  Captain  had  been  apprised 
of  that  conversation,  at  the  time  of  his  signing  the  bill  of 
lading,  it  would  have  been  most  important. 

One  of  the  Special  Jury. — Is  it  your  Lordship's  opinion, 
that,  when  the  goods  were  demanded,  the  Captain  was 
obliged  to  give  them  up  ? 

Abbott,  C.  J. — ^If  the  Captain  had  said,  when  the  goods 
were  demanded,  '^  I  cannot  give  them  up :  they  are  on 
board,  and  I  must  take  them  to  Leghorn;**  I  should  have 
held,  that  that  was  no  conversion ;  but  instead  of  that»  the 
Captain  says  he  has  signed  a  bill  of  lading:  and  a  refusal 
on  that  ground,  is,  in  my  judgment,  a  conversion. 

Verdict  for  the  plaintiffs. — Damages,  1802. 

Scarlett  and  Comt/n,  for  the  plaintiffs. 
Campbell,  for  the  defendants. 

[Attonu«i — VmuUrcom  $■  Coistyii,  and  iSWstii  jr  Co.'} 
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In  the  ensuing  Michaelmas  Term,  Campbell  moved  to 
aside  the  verdict,  but  the  Court  refused  the  rule. 


A.  632^  where  goods  were  sold  free 
on  board,  and,  upon  their  ship- 
ment, the  agent  of  the  consignors 
tendered  a  receipt,  which  the 
Mate  (in  the  Captain's  absence) 
refused  to  sign,  and  next  day 
ngned  bills  of  lading  to  the  con- 
signees; it  was  held,  that  the 
conagnors  had  a  right  to  stop  m 
trantitUf  on  the  insolvency  of  the 
vendees.  And  Abbott,  C.  J.,  ob- 
served, that  it  was  important  for 
the  pkiintiff  to  have  the  receipt; 
for,  so  long  as  he  retained  pos- 
session of  it,  he  was  enabled  to  in- 
terpose a  delay  on  the  delivery  of 
the  goods. 


Tn  the  case  of  Craven  v.  Ryder ^ 
6  TTsont  433,  where  the  receipt 
wmSy  "  Reedved  on  board  the 
Geoige,  for  Hamburgh,  for  and 
on  siccountof''(thephiintifb,&c) 
Ijord  G.  J.  Gibbi  lays  down,  that 
^  the  practice  is,  that  the  person 
is  in  possesnofi  of  the  lighter- 
1*8  receipt  is  the  person  en- 
tiUed  to  the  bill  of  lading,  which 
OQglit  to  be  given  only  to  the  hold- 
er of  that  receipt;  consequently, 
the  h«>lder  of  that  recdpt  retains  a 
control  over  the  goods,  at  least, 
imtil  he  has  exchanged  the  receipt 
for  the  bm  of  lading."  And  in  the 
case  of  Buek  v.  Hatfield,  5  B.  & 


Thompson 
Trail. 


A  gaumed  Sittings  at  Westminster ^  after 

Trinity  Term,  1826. 


BowRiNG  and  Another  v.  Stevens. 


Oct.  soM. 


^ASE.  —  The  first  count  in  the  declaration  stated,  that  ifthedecUra- 
*"^  defendant  carried  on  the  trade  of  a  publican,  at  a  cer-  the"defcndant 
*^  messuage  called  the  King  and  Queen,  situate  in  Duke  ^^  JJP^'«- 
Street;  and  that  the  plaintiff  had  agreed  to  purchase  the  hu  pubUc-hou»c 
'^••cof  the  house,  and  goodwill  of  the  trade,  at  2350/. ;  and  had  averaged, 

and  then  aver- 
aged SOOJL 
^^^|'BtI|."    Thii  allegation  is  proved  by  evidence  that  he  said  he  was  "  dohng  300/.  a-month  in  the 


^^\  ^  fiurt,  that  he  named  his  brewer,  and  kept  a!  pass-book  of  his  beer  and  spirits,  and  that 

^plaintiift  neither  inquired  of  the  brewtr,  nor  asked  for  the  pass-book,  do  not  go  in  bar  of  the  ac- 

T°^»  ^  are  fit  matter  for  the  consideration  of  the  jury,  on  the  question,  whether  the  defendant prac- 

^  •  friud  and  deceit  on  the  plaintiC     IVhen  it  is  objected,  that  an  agreement  which  bears  a  U, 

^^""^h  it  hiadmlssible,  because  it  contains  more  than  1080  words,  the  counsel  makhig  the  objection 

p<t  be  prepared  with  a  witness,  who  can  prove  that  he  has  counted  the  words,  and  can  positive- 

7  *<>te  their  number.   The  receipt  for  the  penalty  put  on  an  agreement  at  the  sUmp-office,  when  it 

V^ped  there,  on  payment  of  the  penalty,  is  not  to  be  reckoned  in  counting  whether  the  agree- 

^^"with  every  receipt,  &c.  indorsed  thereon,''  contains  1080  words,  although  the  agreement  can- 

■^  «>«  tttd  imlesg  such  receipt  for  the  penalty  is  indorsed  on  it 
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that  the  defendant,  at  the  time  of  that  bargaini  fiilaely 
presen^d  that  the  said  house  **  was  doing  150/.  per 
in  Foreign  and  British  spirits,  and  selling  firom  twelve 
thirteen  butts  of  beer  per  month  of  Whitbread*s,  and 
all  was  doing  200/.  per  month ;"  and  that  the  plaintiff 
consequence  purchased  and  paid  for,  &c.   The  count  t 
proceeded  to  aver  the  representations  to  be  false, 
second  count  stated,  that  the  representation.by  the  defer^^^^ 
ant  was,  *'  that  his  returns  in  his  said  trade  and  busiu' 
as  a  publican,  had  averaged,  and  then  averaged,  800/. 
month."   The  third  count  stated  a  representation,  that ' 
received  from  the  sale  of  Foreign  and  British  spirits, 
pounds,  and  wine,  2001.  per  month."  Plea — General  isstji.^ 
It  was  proved,  that  during  the  negotiations  for  the  p«:u*- 
chase  of  the  house,  the  defendant  was  asked  as  to  the  ^ic- 
tent  of  his  trade,  and  he  stated  that  he  did  abaui  SOd; 
a-month  in  spirits  and  wine,  and  300L  a-month  altogether; 
and  he  stated  that  Whitbread  was  his  brewer.  It  appear ^sd, 
that  persons  who  keep  public-houses  have  pass-books^     in 
which  the  beer  and  spirits  are  entered  as  they  receive  th^^m: 
but  the  persons  who  made  these  inquiries  for  the  plaintxj^, 
did  not  ask  for  a  sight  of  the  pass-books,  nor  did  they      in- 
quire at  Messrs.  Whitbread's  what  beer  they  had  solcL  to 
the  defendant.     The  agreement,  as  stated  in  the  decl^ara- 
tion,  was  put  in. 


J*.  WiUiams,  for  the  defendant,  objected,  that  it  was  not 
properly  stamped.  By  the  stamp-act,  55  Geo.  S,  c.  M-  84, 
every  agreement,  "  together  with  every  schedule,  rec^  5pt, 
or  other  matter,  put  or  indorsed  thereon,  or  anne?:3ed 
thereto^  where  the  same  shall  not  contain  more  than  L  ^^ 
words,  being  the  amount  of  fifteen  common  law  folic^^  ^ 
sheets,  of  78  words  each,"  is  to  be  stamped  with  «■•  ^^ 
stamp ;  and  if  there  be  a  greater  number  of  words,  IL  ^^* 
Now  this  agreement,  together  with  a  receipt  on  the  ^^* 
of  it,  contained  more  than  1080  words. 


Abbott,  C.  J. — It  is  a  general  ride,  that  where 
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jection  of  this  sort  is  made,  the  party  must  be  prepared        1826. 
to  prove  the  fact.    We  never  wait  on  such  objections  as    Browninq 

this*     Have  you  a  witness  now  ready  to  prove  that  he  has      .    ^* 

•^  .^       r  Stevens. 

counted  the  words^  and  who  dan  tell  us  on  his  oath  what 
the  number  is? 

•T.  WiUiams. — He  has  counted  the  words  of  the  agree- 
ment,  but  not  of  the  receipt ;  because  we  have  no  copy 
of  it. 

Abbott,  C.  J. — I  will  allow  to  count  the  words  of  the  re- 
ceipt now. 

The  defendant's  counsel  then  called  a  witness,  who 
proved  that  the  duplicate  of  the  agreement,  which  was  in 
the  defendant's  hands,  contained  fourteen  folios  and  thir- 
ty-seven words  more.  He  counted  the  words  in  the  re- 
ceiptj  which  were  forty-eight,  which  brought  it  to  thirteen 
words  over  fifteen  folios. 

Wlien  the  receipt  came  to  be  looked  at,  it  was  the  re- 
ceipt for  the  penalty  paid  at  the  stamp-office  for  stamping 
we  a^rreement,  it  having  been  originally  without  a  stamp. 

Abbott,  C.  J. — That  receipt  must  not  be  counted  in. 

«^-  WiUiams. — But,  my.  Lord,  the  agreement  cannot  be 
f^acl  ^thout  it. 

Abbott,  C.  J. — It  is  no  part  of  the  agreement. 

The  agreement  was  read,  and  evidence  was  given  to 
B^W  that  the  business  of  the  house  was  much  less  than  the 
^^feudant  had  asserted. 

•'•  WUUams  objected,  that  none  of  the  counts  were 
Proved.  As  to  the  representation  in  the  first  count, 
^  witness,  who  was  to  prove  that,  qualified  the  re- 
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presentation  by  the  introduction  of  the  important  woi 
**  about/  instead  of  proving  a  positive  representation 
8001.  a-month.  The  second  count  stated  that  the  bui 
ness  had  averagedf  and  then  averaged,  300/L  a-mon 
Now,  in  the  evidence,  the  defendant  merely  asserts  that 
the  then  present  time,  but  says  not  a  word  about  averagin, 
and  there  is  no  evidence  at  all  applicable  to  the  thi 
count. 


^. 


Scarlett,  contra, — This  is  said  to  be  matter  of  variani 
but  this  not  being  a  contract,  it  is  sufficient  if  we 
enough  of  our  declaration  to  sustain  a  case  of  fira. 
As  to  the  first  count,  it  is  said,  that  the  word  "  about** 
ciirs ;  but  it  must  be  taken,  that  the  defendant  did   n 
mean  to  represent  the  exact  quantity  of  business  he  wasd 
ing;  so  that  if  he  said  that  he  was  doing  160/.  a-month,  aor 
he  proved  that  he  sometimes  did  149/L,  and  sometimes  151 
that  would  be  proof  of  his  assertion,  considering  what  tha 
assertion  fairly  imported.     As  to  the  second  count,  th< 
question  is,  whether,  if  a  man  says  I  am  doing  business  t 
the  extent  of  300/L  a-month,  it  does  not  mean  that  his  bu^ 
siness  averages  that.   If  so,  the  allegation  and  the  evidencc^P^ 
are  substantially  the  same. 

Abbott,  C.  J. — I  doubt  whether  the  firist  count  i^ 
proved ;  but  I  take  it,  that  the  defendant's  statement  d( 
notes  that  his  business  averaged  300/.  a-month* 


^  1 


MS 


The  defendant's  counsel  then  contended,  that  as  t\ 
plaintiff  neglected  to  obtain  all  the  information  they  migbC 
have  procured,  and  omitted  to  inquire  at  Messrs.  Whi 
bread's,  and  to  call  for  the  pass-books,  they*could  not 
tain  an  action  for  the  false  representation,  it  being  la' 
down  by  a  very  able  lawyer,  that,  "  if  the  party  had  tiC 
full  means  of  detecting  the  fraud,  and  ascertaining  tF 
truth,  and  neglected  to  inform  himself  of  it  when  he  mi 
easily  have  done  so,  it  seems  that  an  action  for  deceit 
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%MOt  be  suppoited,  and  vigiUmtibus  non  dormieniibus  jura 
0pinfaimni{ay  Browning; 


Abbott,  C.  J.  —  The  question  here  is,  whether,  on  the 
-^liole  of  the  evidence,  the  jury  are  satisfied  that  the  de- 
fendant practised  a  fraud  and  deceit  on  the  plaintiffs;  and 
in  forming  their  judgment   on  that  question,   the  jury 
ought  to  take  into  their  consideration  the  facts^  that  the 
plaintiffs  might  have  asked  for  the  pass-hooks,  and  have 
inquired  at  the  brewers ;  and  they  should  also  make  rea- 
sonable allowance  for  the  sort  of  representations  a  man  al- 
ways makes,  when  he  is  going  to  sell  any  kind  of  property. 

Verdict  for  the  plaintiff. — Damages,  200/. 

Scarlettf  Gumey,  and  Lee,  for  the  plaintiffs* 
J.  WiUiams,  for  the  defendant. 

[Attomies — Sidney f  and  Burgoyne  fy  Son!] 
{a)  2  Stark.  Ev..471. 


t.'. 
Stevens. 


In  the  ensuing  Michaelmas  Term,  a  new  trial  was  ap- 
plied for,  but  the  Court  refused  the  rule. 


Brathwaite  r.  Churchill.  Oct  sitt. 

ASSUMPSIT  for  goods  sold.     Plea — General  issue.        Kihe  defendant 
This  was  an  undefended  cause,  and  the  plaintiff  claimed  Ja*,fo"  p^y^ 

25/.  debt,  but  will 

.       ,  give  n  bill  for 

A  Witness  stated,  that  he  called  on  the  defendant,  who  it,  and  the 
said  that  he  could  not  pay  the  debt,  but  would  give  a  bill  5^ndoned,°ut 
for  it.    The  amount  of  the  debt  was  not  mentioned ;  but  «^«  defendant 

,  '  speak  of  nav- 

the  defendant  spoke  of  having  been  arrested  for  it.  »ng  been  ar- 

®  rested  for  it; 

proof  of  this  ad- 

Abbott,  C.  J. — What  the  amount  of  the  debt  was,  is  titiTAc^Uir^" 

tiff  to  a  Ter^ict 
for  lOL,  as  the  defefidant  could  not  have  been  arrested  for  a  lest  sum. 

VOL.  11.  ^  ^ 


M4 
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ber  in  the  ytat  16S3,  die  subscripticm  being  ten  guinec^^^ 
a^yemr^    By  tbe  rules  of  the  dub,  (which  were  put  in)>         ^ 
appeared  that  the  subscription  was  to  be  paid  every 
on  the  1st  of  January ;  and  that  if  no  notice  were  given 
members  of  their  intention  to  disoontinuey  they  were  to 
considered  as  members*    By  one  of  these  rules,  the  m 
ter  was  empowered  to  collect  the  '*  house  bills.** 

Scarlett  for  the  defendant — ^I  snbmit  that  the  plM^fjfr 
is  not  the  proper  person  to  sue.    The  master  of  a  du'b  is 
flienely  Ae  agent  of  that  dub,  who  have  their  g€»craBl 
meetkigs,  and  make  regulations  independent  of  the  inast^v- 


ABBbTTy  C.  J. — ^I  think  that  as  the  plaintiff  is  the 
ter  of  the  liouse,  every  member  must  be  considered  as 
debtor  to  him  for  his  arrears.    The  members  may  taki 
upon  them  the  management  of  the  affairs  of  the  club ;  bu 
I  think  they  are  boimd  to  pay  the  master;  and  if  so,  th< 
clefendant  is  liable  in  this  action,  unless  he  can  shew  th 
in  the  year  18^,  he  gave  notice  of  his    intention  to  di 
continue  his  subecript&on  after  that  year. 

Verdict  ifbr  the  plaantiffl — Dimiages,  lOf.  Vh. 

Gumey  and  tJhUtffy  fbr  the  plaintiir. 

StarlM,  i<k  tiie  defendalit 

[Attornies— J'MA«r  jr  S,y  and  JoAiutone.] 
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JLaiMolvent 
dfbtor  is  'hxA  a 
coiBpetoDt  wit* 
DMifor  the 
plantiflrin  aa 
action  by  his 
ais^gnse  to  rs- 
cover  aaum  due 
^r  work^onc 
by  \i\tfk  before 
bis  insolvem-y. 


WllKl)^s«  Assignee  of  Keen,  an  Insolvent,  r.  Fori>  . 

Assumpsit  for  wwk  and  labour  done  by  the  i] 
vent  before  his  insolvency.    Plea^-^General  issuer 
nodoe  of  set  off. 

.  The  plaintiff^s  title,  as  assignee,  was  made  outy  ancL  tlie 
insolvent  was  called  to  prove  the  work  done.  On  ^^ 
voire  dire  he  stated*  that  his  estate  would  not  pay  SO^*  ^ 
the  pound. 
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^ha.t  the  three  defendants  took  the  plaintiflT  to  a  ^atch- 
|»oa8e,where  he  was  detained  all  night,  "but  was  discharged 
l>y  the  magistrate  next  day. 

Abbott,  C.  J. — As  the  whole  of  this  occurred  in  Siirry, 
the  constables  must  be  acquitted  (6). 

Chtmey  for  the  defendants. — I  submit  that  Rust  is  also' 
protected,  because  he  was  acting  in  their  aid. 

Abbott,  C.  J. — The  plea  states,  that  they  were  acting 
in  his  aid,  and  not  he  in  their's;  and  he  is^  therefore,  not 
entitled  to  that  protection. 

A  verdict  was  taken  for  the  plaintiff  as  against 
Rust,  subject  to  the  opinion  of  the  Court 
above,  on  the  question,  whether  the  de- 
fendant Rust  could  justify  what  he  had 
done,  under  the  stat.  1  Geo.  4,  c.  56.  The 
constables  were  acquitted. 

^nman  and  E.  Latces,  for  the  plaintiff. 

Gnmey  and  Chitty^  for  the  defendants. 

[Attornies— AtcAin^,  and  MejfmoH.'l 

C^i  See  the  stat.  21  Jac.  1,  c.  12,  ».  5,  and  ante,  Vol.  L  p.  41,  n.  («). 


Raggett  r.  Bishop.  ^^'  *^ 

-Assumpsit  to  recover  lO/.  lO*.,  being  the  amount  The  maiter  of 

^f  one  yearns  subscription,  alleged  to  be  due  from  the  de-  uie^»roper  per- 

^dant  as  a  member  of  the  Cocoa-tree  Club,  in  St.  James's  ^^^^JJi 

Street,  for  the  year  1 824.  ^^  •f^ 

»  •         •  •     ,gg%  of  hlf  iiiDicnp- 

It  appeared  from  the  evidence,  that  the  plaintiff  was  tiont;  and  if  by 
'^ter  of  that  club,  and  that  the  defendant  became  a  mem-  ^|^  member* 

is  to  be  taken 
^toQtuniiQg  to,  unlets  he  give  previous  notice  of  his  intention  to  discontinue  being  a  member,  he  te 
^^to  be  sued  for  his  arrears  of  subscriptions,  unless  he  can  prove  that  he  gave  such  notice. 

A  A2 
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the  book  kept  at  that  Courts  in  which  he  made  minuter 
of  the  cases  as  they  were  disposed  of:  he  stated,  that  t 
case,  was  dismissed  on  merits;  and  that  although  thi^^ 
Court  could  only  take  cogrnzance  of  debts  under  40^. 
the  case  would  not  be  dismissed,  because  the  debt  appear, 
ed  to  be  greater  in  amount  than  40^.,  provided  that 
plaintiff  consented  to  waive  enough  of  his  debt  to  bring 
under  40«. 


e 
it 


Abbott,  C,  J.  (in  summing  up.) — If  a  man 
his  wife  without  reason,  and  any  one  supply  her  with 
cessaries,  the  husband  must  pay  for  them;  and  so  hemu^A 
if  they  are  supplied  by  his  consent;  but  if  the  wife 
away  of  her  own  accord,  the  husband  is  not  liable.    Tb 
phdntiff  here  relies  on  the  husband's  consent.     Now  thi 
defence  in  this  case  is,  that  the  plaintiff  sued  on  his  chum  foi 
this  very  board  and  lodging,  which  is  the  subject  of  the  p 
sent  action,  in  the  County  Court,  and  that  his  complaint 
dismissed.    We  have  been  told,  that  if  the  debt  be  of 
greater  amount  than  that  Court  can  take  cognizance  ofj 
the  plaintiff  has  judgment  in  his  favour,  if  he  waives  enoug! 
to  bring  it  under  21. ;  and  in  point  of  law,  if  a  debt  of 
and  more  is  due,  and  the  plaintiff  consents  to  waive  i 
and  to  clium  only  1/.  19^.  6d,,  and  wishes  to  resort  to 
cheap  tribunal  for  the  recovery  of  it,  I  see  no 
why  he  may  not  do  so,  provided  there  be  nothing  in  tb 
Act  of  Parliament  constituting  that  Court  which  prev 
him.  The  judgment  of  the  County  Cpurt  is  in  this  *Case 
conclusive ;  but  it  is  fit  matter  for  consideration  in  es 
mating  whether  the  wife  of  the  defendant  was  at  the 
of  the  plaintiff  by  the  assent  of  her  husband,  becai 
something  might  have  occurred  at  the  County  Court, 
shew  that  the  plaintiff  took  her  on  his  own  responsil 


4 

zr 


Verdict  for  the  plaintiff. — Damages,  2L  12^--^ 

Andrews,  for  the  plaintiff. 

Gurnei/,  for  the  defendant. 

[Attornics — Plaits,  and  Harmer,] 
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8  of  Requests  are  establish- 
Ifferent  acU  of  Parliament 
lis.  parts  of  the  kingdom. 
in  a  case  within  their  juris- 
a  plaintiff  sues  in  the  supe- 
arts,  he  is  put  under  great 
stages,  such  as  paying  dou- 
Sy  &c.  These  Courts  have 
ion  in  a  great  many  large 
tnd  also  in  many  cases  over 
\s,  wapentakes,  parishes, 
ley  are  much  too  numerous 
mumerated  in  this  note; 
places  in  which  they  have 
iooy  and  the  extent  of  the 
of  each,  with  all  other  ne- 
information,  will  be  found 
Fratft  work  on  Courts  of 
b;  some  of  them  have  only 
tion  to  the  amount  of  40s., 
Mxre  extend  to  5/. ;  among 
aie  those  of  London  and 


Southwark.  That  of  Bath  (which 
also  includes  the  parish  of  Walcot, 
and  a  great  deal  of  the  surrounding 
neighbourhood)  extends  to  1 0/^  and 
this,  and  several  others,  not  only 
have  cognizance  over  cases  of  debt, 
but  also  of  trover,  detinue,  tres- 
pass in  taking  goods,  rent,  bills  of 
exchange  and  promissory  notes, 
and  bonds  for  the  payment  of  mo- 
ney. 

The  cases  on  the  subject  of  costs, 
where  actions  have  been  brought 
in  the  superior  Courts,  where  the 
subject  matter  was  within  the  ju- 
risdiction of  a  Court  of  Requests, 
will  be  found  in  2  Arch.  K.  B.  Pr. 
294. 

As  to  actions  brought  in  England, 
where  the  cause  of  action  arose  in 
Wales,  See  Moore  ▼.  WiUiamty 
ante.  Vol.  I.  468. 


1826. 


Barnes 

V. 
WiMKLBB. 


Appleton  V.  Campbell. 

UMPSIT  for  board  and  lodging.  The  defence  was, 
le  defendant  was  an  immodest  woman,  and  used  the 
gs  for  the  purposes  of  prostitution,  to  the  knowledge 
plaintiff. 

substantiate  this,  another  female,  who  lodged  in  the 
» and  who  was  called  for  the  plaintiff,  proved,  on  her 
lamination,  that  the  defendant  was  in  the  habit  of 
ing  male  visitors,  and  that  the  plaintiff  used  some- 
to'  open  the  door  for  them ;  and  that  the  plaintiff 
er,  that  the  defendant  was  an  immodest  woman. 


Nov.  Hh. 

If  a  party  lets 
lodging  to  an 
immodest  wo- 
man, to  enable 
her  to  contort 
with  the  other 
sex,  be  cannot 
recover  in  an 
action  for  the 
lodging  10  fup- 
plied;  but  if  the 
woman  merely 
lodges  there, 
and  receives  her 
visitors  else* 
where,  he  may. 


)0TT,  C.  J. — If  a  person  lets  a  lodging  to  a  woman, 
ble  her  to  consort  with  the  other  sex,  and  for  the 
sea  of  prostitution,  he  cannot  recover  for  the  lodging 
»plied.     But  if  the  defendant  had  her  lodgings  there, 
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and  received  her  visitors  elsewhere^  the  plaintiff  may 
cover,  although  she  be  a  woman  of  the  town^  because 
sons  of  that  description  must  have  a  place  to  lay  th^ 
heads ;  but  if  this  place  was  used  for  immoral 
the  plaintiff  cannot  recover. 

Verdict  for  the  defendant^^^ 

Grumey  and  Abraham^  for  the  plaintiff. 
Scarlett  J  for  the  defendant. 

[Attornies— &.  WHlianu^  and  Ci^lon  j-  H.] 

See  the  case  of  Boim  v.  BentteUf  1  Camp.  246,  and  the  cases  there  cic^«f. 


:5r 


COURT  OF  COMMON  PLEAS. 

Sittings  at  Westmifi^ter,  in  Trinity  Term,  18 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


In  an  action 
of  ejectment, 
theplsintiffmust 
be  nonsuited,  if 
it  be  proTed  that 
a  nodce  to  quit 
at  the  end  of  aix 
months  was  giv- 
en by  the  lessor 
of  the  plaintiff  to 
the  occupier  ef 
the  premises  a 
short  time  before 
the  bringing  of 
the  action. 


Do£,  on  the  demise  of  Scott,  v.  Miller. 

Jfai  JECTMENT  to  recover  possession  of  certain  p: 
at  Westminster,  for  the  breach  of  the  covenants  to 
rent  and  repair. 

On  the  part  of  the  defendant,  it  was  proved,  that  a 
time  before  the  action  was  brought,  a  notice,  dated  the  2 
of  December,  18^5,  was  given  by  the  lessor  of  the  pUuni 
to  the  defendant,' requiring  her  to  quit  and  deliver  up 
premises  on  or  before  Midsummer-day,  1826,  describi 
them  in  these  terms,  ''  whieh  you  now  hold  of  me  as 
ant  from  year  to  year." 


Vaughauj  Serjt.  submitted,  that  this  notice  could 
no  operation  to  defeat  the  action,  as  the  party  might  a 
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he  time  when  it  was  given^  have  discovered  the  state  of 
premises. 

tdams,  Seijt.^  contended^  that,  pending  the  notice,  the 
ion  was  not  maintainable,  inasmuch  as  it  was  a  waiver  of 
forfeiture,  and  a  continuation  of  the  tenancy.  He  cited 
t  V.  Allan  (a),  where  it  is  said,  that  the  receipt  of  rent 
such  an  affirmation  of  a  tenancy,  as  to  prevent  the 
i%hig  ejectment  for  a  precedent  forfeiture. 

(est,  C.  J. — The  giving  a  notice  to  quit  is  similar  to 
receipt  of  rent.  Otherwise,  a  man  might  be  at  liberty 
%y  to  his  tenant,  *'  you  may  stay  in  for  six  months,**  and 
I  immediately  after  bring*  an  ejectment  against  him. 
8  is  my  opinion,  in  the  absence  of  any  authority  which 
Ldesthe  point.  I  think  the  plaintiff,  under  the  cir- 
i«tances,  must  be  called. 

Nonsuit,  with  leave  to  move  (ft). 

hughan,  Serjt.,  and  Steer,  for  the  plaintiff. 
*4hms,  Serjt.,  for  the  defendant. 

[Attomies— y<mii^,  S.  9f  E.,  and  BrilL] 
(a)  3  Taunt.  78.  (6)  Ijfo  motion  was  made. 
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Second  Sittings  at  Guildhall  in  Trinity  Term,  1 826. 


•^■""^  **'•  Pratt  v.  Willey. 

If  in  agent  em-    ASSUMPSIT  for  gOOds  sold. 

mil,  wmHuti  ^  '^'^^  named  Surtees^  being  authorised  to  sell  coals  as 
bargain  In  his      tj^g  affent  of  the  plaintiff,  went  to  the  defendant,  who  was  a 

own  name  with         ... 

a  tradesman  to  tailor^  and  in  his  own  name  made  a  bargain  to  fiimish  the 
coals  on  credit,  defendant  with  coals  on  credit^  for  which  the  defendant 
for  whid^  in  re-  ^j^g  ^.^  furnish  him  with  clothes  also  on  credit.   At  one  time, 

turn,  he  is  to  re-  ' 

ceiTe  goods  on  when  he  called,  he  gave  to  the  defendant's  wife  a  card» 

coals  and  the  on  which  was   written  ''Surtees,  Coal-merchant,**   &c. 

dSrered *tite  When  the  coals  were  delivered,  there  was  in  the  tickets 

real  seller  of  the  ggnt  with  them  the  name  of  Pratt,  as  the  seller.     The  d< 

coals  may  recov- 
er the  price  of     fondant  had  delivered  clothes  to  Surtees  in  performance  oi^^of 

the  tradesman,      «  .  ^     n  At      -» 

if  his  name  he     his  part  of  the  bargam. 

in  the  ticket  sent 
with  the  coals  as 

the  seller,  be-         For  the  defendant,  it  was  contended,  that  the  plainti^Lnff 

cause  the  trades  * 

man  after  that  is   had   no  right    tO   SUC    him  for  the  coals,   as  the    hstrgAiwr^-  ^iff 

intolhe^natare^  ^^^  ^^^^  made  with  Surtees  as  a  principal,  without  an'^^r^mny 

rfthe  agents  si-  knowledge  of  his  being  the  plaintiff's  agent,  and  therefoaK-^re 

•houid  not  con-  that  the  price  of  the  clothes   might  be  set  off 

him  as  a  princi-  that  of  the  coals.    The  case  of  George  v.  Clagett,  wk 

^  cited  (tf). 

Best,  C.  J.,  was  of  opinion,  that,  as  the  name  of 
plaintiff  was  in  the  tickets  as  the  seller  of  the  coals, '       V 
defendant  ought  to  have  made  inquiry  into  the  nature       of 
the  situation  of  Surtees,  and  should  not,  after  that,  h^stn 


(a)  7  T.  R.  359.    The  point  dc-      thing  of  toy  principal,  the  bm^jer 
cided  in  that  case  was,    that  '^  If     may  set  off  any  demand  he  zxny 


a  factor^  who  sells  mider  a  del  crc-  have  on  the  factor  against  the  ^^ 
dere  commission,  sells  goods  as  his  mand  for  the  goods  made  by  ^ 
own,  and    tlie   buyer    knows   no-      principal." 
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flftit  with  him  as  a  principal.    His  Lordship  left  the  ques-        1826. 
ta  to  the  jury,  who  found  a  Pratt 

Verdict  for  the  plaintiff.  Willbt. 

JVUdCf  Serjt.,  and  Crowder,  for  the  plaintiff. 
Faughan,  Serjt.,  and  Paiieson,  for  the  defendant. 

[Attornies — Brutton,  tokdWrigkt.'] 


Ware  v.  Juda.  june  itkh. 

I  HE  first  count /n  the  declaration  stated,  that  in  consid-  An  aUegtdon 
mtion  that  the  plaintiff  would  lend  and  deliver  to  the  S*  *^a^' 
lamtiffa  certain  horse  of  his,  to  be  driven,  harnessed  to  a  plaintiff  lent  a 
*^9e,jTom  Dorset  Crescent  to  Hartford^  and  back  again;  ported  by  en- 
le  defendant  undertook  that  he  would  not  perform  ano-  he°ieSt^  a***' 
©r  and  different  journey,  and  that  he  would  drive  and  ^^^J^J^  *^ 
«  the  horse  in  a  moderate,  careful,  and  proper  manner,  a  hone,  piaof 

then  averred,  that  the  plaintiff  did  lend  the  horse,  but  ant,  on  being 
at  the  defendant,  not  regarding  his  promise,  went/rom  ^^Sn^iJ'fSni 
"or^et  Crescent  to  Chatham^  and  b<iek  again;  and  that  he  ^^***j^. 
» immoderately,  violently,  carelessly  and  improperly  drove  stead  of  to  Dart- 
^  horse,  that  its  knees  and  head  were  much  cut  and  injured ;  ^o  hu'mderdS- 

consequencc  of  which  the  plaintiff  was  deprived  of  the  |ng»»tated,that, 

^  *  *  *  la  feet,  he  only 

•e  of  it  for  the  space  often  weeks,  and  had  to  pay  a  cer-  drove  to  Dart- 

•  «t  /»  ii«i/>i    ford,  is  sufiBcient 

m  sum  of  money  for  its  cure,  and  was  ultunately  forced  to  support  anal- 
»  «cn  it  for  a  less  price  than  it  would  have  fetched  if  the  ioft^  wal  to'' 
Pendant  had  not  so  acted.    There  were  other  counts,  i"!®,®"!^*®  ^ 

^    ^  ,  .  Dartford;  and 

Siting  different  parts  of  the  special  matter,  and  one  stat-  it  is  not  neoessa- 
>S  generally  that  the  defendant*s  promise  was,  that  *'  he  tinct evidence 
ould  take  due  and  proper  care"  of  the  horse.    Plea—  ^^^jJtXdme 
^oji  assumpsit.  ^»»«n  ^^  ««^ 

9^n        ....  ment  was  made. 

xne  witnesses  in  their  evidence  spoke  of  the  animal  as  in  such  an 

action,  if  it  ap- 
'■^  that  the  animal  was  the  property  of  the  plaintiff,  but  let  by  a  stable-keeper  to  the  defendant 
^  a  pecuniary  recompense,  the  judge  at  the  trial  will  not  cafi  upon  the  plaintiff  to  shew  that  he 
"^  authorised  to  let  horses  for  hire,  if  the  defendant  does  not  produce  any  statute  or  other  author 
ty  making  regulations  on  the  subject.  Nor,  b  the  absence  of  such  authority,  will  he  reserve  the 
aint 
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a  nuire.    The  only  evidence  on  the  part  of  the  plaintiff*  c>f 
the  terms  of  the  contract  was,  that  the  defendant,  in   ^ 
conversation  with  the  plaintiff  subsequent  to  the  injuria 
said}  that  he  had  not  driven  the  mare  all  the  way  to  Chat^  ' 
ham^  but  only  to  Dartford,  and  that  he  had  hired  anodic 
to  go  from  Dartford  to  Chatham. 

Vaughan,  Serjt.,  upon  this  made  two  objections:  JFSf#/. 
that  the  term  horse  used  in  the  declaration  was  incor- 
rect}  it  appearing  from  the  evidence  that  a  mare  was  th< 


thing  lent ;  and,  Secondly,  that  the  evidence  given  of  the 
terms  of  the  contract  was  not  sufficient  to  support  the 
legation  of  it. 

Best,  C.  J.,  was  of  opinion  that  neither  of  the  objectioc^Rj 
was  tenable. 

Vaughan,  Serjt.,  then  called  a  witness,  who  stated 
he  went  with  the  defendant  to  the  livery  staUea  of  a 
named  Tay,  and  that  the  defendant  agreed  with  Tay 
the  mare  in  question,  to  go  to  Dartford,  for  I5s*  for 
day.  Upon  this,  he  submitted,  that  the  plaintiff 
to  shew  that  he  was  licensed  to  let  horses. 

Best,  C.  J. — I  think  not :  shew  me  some  statute  u 
the  subject. 

Vaughan,  Seqt  —Will  your  Lordship  reserve  the  point 

Best,  C.  J. — Certainly  not.    You  have  not  made    loos 
doubt*    If  your  client  wishes  me  to  give  him  an  opiniova  on 

« 

the  revenue  laws,  he  must  lay  some  authority  before  m^* 

There  was  conflicting  evidence  as  to  the  cause  of    ^^ 
injury. 

The  jury  found  for  the  plainti^^ 
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^add^9  Serjt.y  and  Payne^  for  the  pbitrtiff. 


Wars 


^aughan,  Serjt.,  for  the  defendant. 

[Attbmies — Wat$(m  jr  iSbn,  wad  /fMr«.] 


Matthias  «?.  Mesnard.  j^„^  le^H 

A  TROVER  For  com.    The  plaintiff  was  a  com-mer-  comsent  to 

^uort,  WBiding  in  Wales,  and  the  defendant  landlord  JjJ^^eSted^' 

«rf  ffraniees  occupied  by  Messrs.  Ryland  &  Knight,  Kght-  *>y  him  in  the 

^snnen  and  granary-keepers  to  Messrs.  Ryland  &  Son,  granary  keeper, 

were  the  plaintifTs  factors  in  England.     Messrs.  any"warchouL 


Ryland  &  Son  had  no  warehouses  of  their  own,  but  de-  ofWsown,  is 

^  ^  .  '  under  the  same 

porited  the  com  sent  them  by  the  plaintiff  for  sale,  in  the  protection 
^v^irehetnes  of  Messrs.  Ryland  &  Knight.    In  the  month  tress  for  rent,  as 
of  January,  1826,  rent  being  due  from  Messrs.  Ryland  J^uXl^ 
&  Knight,  the  defendant  put  in  a  distress,  and  took  some  warehouse  be- 

,  longing  to  the 

of  tlae  plaintiff's,  which  happened  to  be  lying  on  their  {actor  himself. 


To  recover  this  com,  the  present  action  was 
iit^ugfat. 

WiUcj  Serjt.,  for  the  plaintiff,  contended,  that  com 
placed  in  a  public  warehouse  for  the  purpose  of  being 
Sold,  was  not  liable  to  be  taken  under  a  distress  for  rent ; 
^^cauBe  warehouses  would  be  injured  if  they  could  not  af- 
'^••d  protection  to  the  goods  of  third  persons,  which  were 
**^ponled  in  them. 

Tmbkfj  Serjt.,  for  the  defendant,  denied  that  the  ac- 

wma  matntunaUe.     The  indulgence  of  a  factor  has 

extended  to  a  wharfinger,  but  not  to  a  warehouse- 

if.    The  cases  determined  have  been  of  this  nature. 

first  was  the  case  of  a  wharfinger,  on  whose  wharf 

t^^^)d8  are  of  iicoessity  placed  for  importation  or  expor- 

^^"tton;  audit  is  on  the  ground  of  necessity  that  goods 

*o    placed   are   protected.     The  oAer  was  the  case  of 


Matthias 

V. 

Mesnahd. 


ss 


tc 
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goods  in  the  &ctor*8  own  warehouse;  but  m  the 
case  we  are  carried  a  step  farther. 

Best^  C.  J. — Look  at  what  is  quoted  in  the  case  (m^ 
Thomson  v.  Mashita  (a),  from  Lord  Holt*s  opinion  in  di^B 
case  of  Gisboum  y.  Hurst,  where  he  says,  **  that  good^a 
**  delivered  to  any  person  exercising  a  public  trade  or  enk— 
ploymenty  to  be  carried^  wrought^  or  managed,  in  th^E 
way  of  his  trade  or  employ,  are  for  that  time  una.- 
der  a  legal  protection,  and  privileged  from  distress  fi^^3 
rent;**  and  where  his  Lordship  also  alludes  to  a  case  <^^ 
Rede  v.  Burley  (b),  where  two  tradesmen  brought 
wool  to  a  neighbour's  bam,  which  he  kept  for  his  privi 
use,  and  it  was  held  that  it  could  not  be  distrained.  I 
of  opinion,  that  there  is  no  substantial  difference 
the  case  of  a  factor's  warehouse  and  the  warehouse  of  i 
ther  which  the  factor  uses. 


Toddy,  Serjt. — The  plaintiff  should  have  known 
his  factors  had  no  warehouse,  and  should  have  placed 
com  with  some  person  who  had  one.  This  case  is 
founded  on  the  necessity  of  trade.  It  is  not  necessary  tc 
employ  a  factor,  who  is  to  employ  a  warehouse-keeper  Un- 
der him. 


Best,  C.  J.  —  If  the  cases  referred  to  had  decided  th^ 
insulated  points  of  a  factor's  and  a  wharfinger's  protectiottf 
I  should  have  paused  in  my  determination  now.  But  ib0 
judges  in  those  cases  only  confirmed  the  general  prindpk* 
A  landlord  has  by  the  general  law  a  right  to  take  any  pro- 
perty found  upon  the  premises  of  his  tenant.  But  many 
years  ago,  in  favour  of  trade,  exceptions  were  made,  aa  0^ 
the  case  of  the  delivery  of  cloth  to  a  tailor,  and  in  intfV 
other  cases.  A  landlord  must  know  that  he  cannot  take 
the  com  of  other  parties ;  and  therefore,  if  his  tenanta  as® 


(o)  8  Moore,  260. 


(6)  Cro.  £Uz.  596. 
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gra^iary  keepers^  he  can  take  other  security  for  his  rent. 
WTmat  foreigner  or  what  person  living  in  the  country  would 
articles  to  a  granary-keeper,  if  they  were  to  be  put  in 
^er  in  this  way.  It  seems  to  me,  that  I  should  he 
breaking  in  upon  a  principle  almost  essential  to  the  ex- 
istence of  trade,  if  I  were  to  hold  that  this  plaintiff  is  not 
entitled  to  recover. 

Verdict  for  the  plaintiff. 

fWilde,  Serjt.,  and  Jeremy,  for  the  plaintiff. 

T'addy^  Serjt.,  and  Carter^  for  the  defendant. 

[Attornies — Allen,  and  Parker  4*  Sons,'] 
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Mksnard. 


TowNE  r.  Crowder,  Esq.  and  Another,  Sheriffs  of 

Middlesex. 

^^ASE  against  the  defendants  as  Sheriffs  of  Middlesex,  for 
^  fclse  return  to  a  writ  oi  fieri  f acids,  sued  out  against 
Thomas  George  Western,  at  the  suit  of  the  plaintiff,  in- 
dorsed, to  levy  379/.  16*.  6rf.  besides,  &c.  The  first  count 
^f  the  declaration  stated,  that  the  sheriff  levied  to  the 
Amount,  and  falsely  returned  nulla  bona;  and  the  second, 
^Ilat  he  could  and  might  have  levied,  but  that  he  neglected 
^  do  so.    Plea — General  issue. 

It  appeared,  that  a  sum  of  309/.  was  in  the  hands  of  Mr. 
Ilenchman,  of  the  Sheriff  of  Middlesex's  office,  that  sum 
leaving  been  paid  into  his  hands  by  a  person  named  Lang- 
don.  Some  time  after,  a  bill  of  sale  had  been  executed  by 
^e  sheriff  to  a  person  named  Crook,  of  the  goods  taken 
«y  the  sheriff  under  an  execution  against  Western,  at  the 
*U]t  of  Mrs.  Stone.  The  bill  of  sale  was  dated  on  the 
lOth  of  March,  1825.  It  also  appeared,  that  Western 
^^ed  in  a  large  house  in  New  Ormond  Street,  and  used  the 
goods  included  in  that  bill  of  sale ;  and  that  a  considerable 
quantity  of  them  were,  by  the  direction  of  Western,  re- 
eved off  the  premises  in  New  Ormond  Street,  about  the 
%d  of  January,  1826.     On  the  23rd  of  January,  a  writ  of 


June  nik. 


In  an  action 
for  a  fiBilBe  return  . 
ottmUahona 

to  9.fLfa,t  if 
the  plaintiff 
shew  the  debtor 
to  be  possessed 
of  certain  goods, 
it  is  no  defence 
for  the  sheriff 
to  shew  a  prior 
execution  to  an 
amount  of 
greater  value,  if 
to  that  execu- 
tion the  sheriff 
also  returned 
nulla  bona. 
Nor,  if  the  she- 
riff has  the  pro- 
ceeds of  the 
goods  in  his 
hands,  is  it  any 
defence  to 
shew  that  the/. 
fa,,  on  the  re- 
turn of  which 
the  action  is 
brought,  was 
delivered  at  the 
sheriff's  office 
at  a  quarter 
past  5  o'clock  on 
the  day  on  which 
it  is  returnable. 
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fieri  ftMtoi  was  sued  out  against  Westenij  at  the  «ik  of 
jperaons  named  Madun  and  Debenhain»  to  levy  414^  14f.&t 
and  the  present  plaintiff  was  tfaeir  attorney  in  tiiat  eaie. 
To  tliat  exeeation,  the  sheriff  returned  muUa  botm;  oa 
which  an  action  for  a  fake  return  had  been  conmenoedi 
but  had  not  been  brought  to  trial.    It  also  appeared,  tbtl 
the  writ  oi  fi^r  if  octets  in  the  action  of  Tcwme  v.  Weiterm 
(on  the  return  of  which  the  present  action  was  brought9'^ 
was  delivered  at  the  sheriff's  office  on  the  13th  of  February , 
at  a  quarter  past  5  o'clock,  and  was  returnable  in  eigt:^t 
days  of  the  Purification  (the  same  day).   To  this  there  wsa^ 
also  a  return  of  nuUa  bona,  which  was  now  alleged  by  thm.e 
plaintiffto  be  false. 

Vaughan,  Serjt.,  for  the  defendants. — ^The  writ  offiL^  li 
facias  was  sued  out  by  the  plaintiff,  after  the  Court  had 
en  on  the  last  day  of  the  Term ;  and  after  that  day  the  s 
'riff  had  no  power  to  do  any  thing.    There  is  no  evideix 
that  the  sheriff  had  notice  of  any  goods  that  Western  iv 
possessed  of;  and  therefore  no  negligence  can  be  impujtiedi 
to  the  sheriff.  Another  point,  which  must  put  an  end  to 
action^is: — Machin  and  Debenham's  execution  was  p 
or  to  this.  Now,  if  the  bill  of  sale  b  good,  Western  had 
goods;  and  if  the  bill  of  sale  is  bad,  then  the  goods  are 
sorbed  by  that  execution :  but  either  way  there  could   l^e 
no  goods  to  satisfy  the  plaintiff's  execution.  And  as  an  Ac- 
tion is  brought  for  a  false  return  to  Machin  and  Deben- 
ham's   writ,  if  the  goods    were  Western's,   the  sheriff 
would,  if  a  verdict  was  found  against  him  here,  have  to 
answer  twice  for  the  same  goods.  , 

Best,  C.  J. — If  you  have  returned  nuUa  bona  ^ 
Madun  and  Debenham's  execution,  that  will  not  proteet 
you. 

Vaughan^  Serjt. — We  are  also  in  a  condition  to  prov^i 
that,  before  both  these  executions,  the  goods  weve  aol^  ^ 
bill  of  sale  to  a  person  named  Crook,  who  kept  a  m9i^  ^ 
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ision  of  them.  If  the  bill  of  sale  is  valid,  the  goods 
ot  belong  to  Western,  and  the  return  is  a  true  one ; 
i  to  the  late  delivery  of  the  writ  of  execution^  it  should 
served,  that  the  sheriff  could  not  instruct  counsel  to 
to  enlarge  the  time  for  returning  the  writ,  as  it  waa 
\  last  day  of  the  Term,  and  the  Court  had  risen. 

IT,  C.  J. — If  the  sheriff  had  not  been  in  possession  of 
"oceeds  of  the  goods,  he  had  abundant  cause  to  shew 
it  an  attachment ;  he  might  have  stated  that  the  exe- 
was  issued  to  hurt  him,  and  not  for  the  purpose  of 
executed. 


357 

TOWNE 
CmOWDBR* 


the  subject  of  the  bill  of  sale,  evidence  was  given, 
nthe  lOtJi  of  March,  1825,  Crook,  who  was  the  she- 
hroker,  took  the  bill  of  sale  of  the  goods  at  the  desire 
at^m ;  and  that  a  man  belonging  to  the  officer  of  the 
'  in  Mrs.  Stone's  execution,  kept  possession;  and 
stated,  in  hb  cross-examination,  that  Western  was  to 
he  goods  back  again,  if  he  could  repay  the  amount, 
at  he  (Crook)  had  been  repaid  the  consideration  mo- 
i  the  bill  of  sale;  by  a  person  named  Langdon,  who 
Sriend  of  Western,  to  whom  he  had  agreed  to  exe- 
1  assignment  of  the  bill  of  sale ;  and  he  also  proved 
Western  paid  the  man  who  kept  the  possession. 


r,  C.  J.  — ^The  sheriff  has  in  this  case  returned,  that 
rere  no  goods  of  Western,  on  which  he  could  levy; 
iheriff  is  justified  in  so  returning,  unless  he  has  the 
in  his  own  possession,  or  has  notice  where  they  are. 
he  present  case,  the  sheriff  had  not  had  a  control 
lese  goods,  I  should  have  told  the  jury,  that  the 
ming  in  at  half-past  five  was  too  late,  and  that  the 
was  not  boimd  to  execute  it.  But  here  the  sheriff 
possession  of  the  goods.  There  had  been  a  writ  of 
cias  at  the  suit  of  Machin  and  Debenham.  If  that 
len  executed,  and  these  goods  applied  to  it,  that 


n. 
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would  have  been  a  difference.    But  the  sheriff  returr^^ 

nulla  bona  to  that  writ;  and  he  cannot  protect  hims^^ 

from  the  consequences  of  the  false  return  by  anothe^^* 

Then  a  bill  of  sale  is  set  up.    The  question  is,  Wheth^^^ 

the  jury  beUeve  that  to  be  a  fair  transaction,  or  whether  t 

the  goods  were  really  bought  with  the  debtor's  mone] 

because,   if  so,  it  would  be  fraudulent.      If   Langdo: 

bought  the  goods  out  and  out,  the  bill  of  sale  protects  th 

goods ;  but  if  he  only  bought  with  Western's  money,  it 

a  fraud. 

Verdict  for  the  plaintiff— Damages^  S7(NL 

WildCf  Serjt.^  and  CMtty^  for  the  plaintiff. 

Vaughani  Serjt.,  and  Carrington,  for  the  defendants. 
[Attonues--7oiim«,  and  Smith  4-  B.'] 


Jnne  \9th. 

In  replevin,  if 
the  defiendant 
avoir  for  rent  in 
arrear,  and  the 
pUiintiffrq>lies, 
non  tenuis  on 
which  issue  is 
joined;  if  the 
plaintiff  does  not 
appear  by  him- 
self or  his  coun- 
sel to  open  the 
pleadings,  he 
may  be  non- 
suited, although 
it  is  the  defend- 
ant's record. 


Syues  r.  Larby. 

Replevin.     The  defendant  avowed  as  bailiff  of 

ry  Jackson  for  rent  arrear.    Plea — Nontenuit;  on  whsScsb 

issue  was  joined. 

No  counsel  appeared  for  the  plaintiff. 


Best,  C.  J. — I  think,  as  the  plaintiff  is  not  here  by 
self  or  his  counsel,  I  ought  to  nonsuit. 


« 
Vaugfum,  Serjt.,  for  the  defendant. — I J  has  been  canJi^ 

dered,  that  as  it  is  the  defendant's  record,  he  must  proTC 

his  case  and  take  a  verdict,  though  no  one  appears  for  tbs 

plaintiff. 

Carringion  for  the  defendant  then  opened  the  pleadtaff* 

Best,  C.  J. — I  still  think  I  ought  to  nonsuit. 

Chittyy  amicus  curice. — I  remember  a  case  some  y^^ 
ago,  exactly  like  this,  in  the  Court  of  King's  Bench.  T"^ 
diflBculty  raised  there  was,  that,  as  it  was  the  defend**  ^ 
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the  plaintiff  could  not  lose  his  writ  of  nUi  priu$;  1826. 
Lord  Chief  Justice  thought,  that  as  die  plaintiff  Stmes 
appear,  he  might  be  nonsuited.  Larby. 

,  C.  J. — I  entirely  concur  with  my  Lord  Chief 
Abbott  on  this  point.     The  plaintiff's  counsel 
appear  to  open  the  pleadings,  and  if  the  plaintiff 
»t  appear  when  called,  he  must  be  nonsuited. 

• 

The  plaintiff  was  then  called  three  times,  and 
not  appearing,  a  nonsuit  was  recorded. 

fhan^  Serjt.,  and  Carringtauy  for  the  defendant. 
[  Attornies— 72.  HughtSi  and  Smith  jr  B^  ■ 

m  V.  Cracknall  And  Vemgkan,  SeijLi  and  Payii^,  for  the 

Another.  defendatati. 

fin.    Avowry  for  rent  ar-  [Attomies-Bcm^  4-  fT.,  and  Rkh^ 

[et^Riens  in  arrear.  '^^^  *  ^-^ 

efendaots    had    brought  [1^  case  wu  tried  at  Kisi 

s  record.     The  plaintiflf  Pnu«  before  Best,  C.  J.,  Decem- 

appear;    the    pleadings  ber  6th,  1826.] 

t  opened ;   but  a  nonsuit  A  similar  doubt  was  formerly 

red  immediately;  and  it  entertained,  whether  a  plaintiff 

e  said,  that  the  Court  of  couM  be  nonsuited  after  a  plea  of 

knch  had  very  lately,  in  tender,  but  it  is  now  held  that  he 

Haded  that  such  was  the  may.    See  the  case  of  Anderson 

ourse.  ▼•  Shaw,  ante,  p.  85. 


Sullivan  r.  Bishop.  •^"***  ^*'''- 

L  for  an  illegal  distress.    The  first  count  was  for  an  A  landlord  hat 

r^  distress.    The  second  count  was  for  not  selling,  [^^n^foj  double 

expiration  of  five  days,  under  stat  2  William  &  '^nt  upon  a 

*^  •'    '  wetkly  tenant, 

jess.  1,  c.  5,  s.  2.     There  was  also  a  count  in  trover  who  holds  over 

.   ,  .       ,  after  a  notice  to 

article  seized.  quit. 
ppeared,  that,  on  the  6th  October^  the  defendant 
led  on  the  plaintiff,  who  was  his  tenant  by  the 

bb2 
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week,  for  a  sum  of  IBs.,  5s.  of  it  being  for  one  wede 
Sullivan  rent  previous  to,  and  lOs.  for  another  week's  rent,  (whk 
Bishop.      ^^  charged  double,)  after  a  notice  to  quit. 

The  article  seized  was  a  table,  of  the  value  of  two  go 
neas.  The  sum  of  10^.,  being  the  two  weeks'  single  ren 
was  tendered  on  the  4th  of  October.  The  broker,  wlic 
he  seized  on  the  6th,  did  not  demand  any  specific  sun 
nor  was  any  tender  made  at  that  time.  On  the  part  of  tl 
plaintiff,  the  case  of  Lhjfd  v.  Rosbee,  2  Camp.  453,  wi 
relied  on,  to  shew  that  the  defendant  could  have  no  rigl 
to  claim  double  rent  under  the  statute  (a). 

Wikkf  Serjt.,  for  the  defendaqt,  contended,  that  tl 
action  would  not  lie.    The  party  had  a  clear  right  to  di 
train ;  and  he  only  seized  a  single  article.    A  second  off< 
of  the  10«.  should  have  been  miide  to  the  broker, 
landlord  is  not  bound  to  look  round  with  a  microscopic  e^ 
to  select  the  nearest  article  in  value  to  the  ^um  claime 
The  taking  the  same  article  for  15s,  which  might  bm 
been  seized  for  10s.  is  not  such  an  excessive  distress 
will  maintain  an  action.  The  statute,  which  speaks  of  d^ 
ble  rentj  is  intended  not  as  a  penalty,  but  for  the 
lief  of  ihe  landlord.    The  sum  is  in  the  nature  of  aa 
creased  rent,  and  recoverable,  as  the  former  rent,  on  I 
original  contract. 

Best,  C.  J.  — The  broker  must  be  taken  to  have  cl 
manded  the  15s.:  if  he  had  demanded  the  10s.  only, 
think  it  would  have  done.  If  there  had  been  no  tendei 
I  should  have  thought  the  difference  of  5s.  too  small  € 
support  an  action.  I  feel  this  description  of  tenants  to  b 
a  class,  with  respect  to  whom  the  statute  woidd  do  nun 
good  than  any  other,  because  it  would  be  a  dreadful  thin 
to  be  put  to  bring  ejectment  against  weekly  tenants.  Bi 
as  my  Lord  EUenborougKs  is  the  only  authority  upon  thi 

(a)  The  point  decided  in  that  ''  lue  on  4  Geo.  2,  c.  28,  doei  ■ 
case  is,  that  ^^  debt  for  double  ▼&-     ^'  lie  against  a  weekly  tenant'' 
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sulTjecti  I  shall  act  upon  it.  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  a  verdict  for  small  damages,  as  the 
defisndant  might  have  had  all  his  rent.  I  vrilt  give  my  Bro- 
WiUe  leave  to  move  for  a  nonsuit. 


SULLIVAM 

Bistfor. 


l&^th  respect  to  the  not  selling  at  the  expiration  of  five 
d&y  8i  it  appeared  that  the  writ  in  the  action  had  been 
ed  before  that  time  had  expired* 


Verdict  for  the  plaintiff— Damages,  Is., 
the  table  to  be  given  up. 

W^hughanj  Seijt.,  and  Comyn,  for  the  plaintiff. 
VFUde,  Serjty  for  the  defendant 

[Attomies — J.  3f.  Hill,  and  Riehardton.'\ 


1m  the  ensuing  Michaelmas  Term,  Wilde,  Serjt.,  moved, 
I>i2r8uant  to  the  leave  given  at  the  trial,  to  enter  a  nonsuit, 
^ut  the  Court  refused  a  rule. 


>^ 


CuiNN  Ok  Morris. 
ESPASS  and  false  imprisonment.    Plea — General 

A  constable  proved,  that  the  defendant,  who  was  a 
'Etcher,  gave  the  plaintiff,  who  was  of  the  same  business,  in- 
his  custody,  on  a  charge  of  stealing  a  quantity  of  fat ; 
])on  which  he  told  the  plaintiff  that  he  must  go  to  Union 
;  that  the  plaintiff  made  no  resistance;  and  that  incon- 
uence  no  force  was  used.     A  charge  of  felony  was  pre- 
^^^srred  before  the  magistrate,  and  dismissed  by  him,,  be- 
the  defendant  could  not  identify  the  fat  as  his  pro- 


For  the  defendant,  it  was  submitted,  that  the  action* 
ould  not  he,  as  there  was  no  actual  imprisonment,  or  as- 
ult;  and  as  a  malicious  charge  might  be  the  ground  of 
other  and  different  form  of  action. 


Jrnne  ^Srd, 

If  a  constable 
tall  a  penoQ 
given  inio  hit 
charge,  that  he 
must  go  with 
him  before  a 
magistrate,  and 
such  person  in 
consequence 
goes  quietly, 
without  any 
force  being  used 
by  that  consta- 
ble, it  if  a  suf- 
ficient impri- 
sonment to  sup- 
port an  action 
of  trespass. 

Evidence  of 
reasonable  sus- 
picion of  felony 
may  be  given  in 
mitigation  of 
damages,  in  an 
action  of  &lse 
impritoniMBt. 


362 


CASES  ATNISIPRIUS. 


18£6. 
Chinn 

V.' 

Morris. 


Best^  C.  J.  —  I  am  of  opinion  that  this  is  an  impri 
ment.  I  should  think  it  an  imprisonment,  if  a  const 
told  me  that  I  must  go  to  Union  Hall;  for  I  should  k 
that  if  I  refused,  he  would  compel  me.  I  think  it  amoi 
to  a  trespass. 

The  case  of  Stonehouse  v.  Elliott  was  cited  (a). 

Best,  C.  J.,  allowed  evidence  of  reasonable  suspic 
of  felony  to  be  given  in  mitigation  of  damages;  and 
summing  up,  his  Lordship  told  the  jury  that  a  justificat 
would  have  been  of  no  use,  because  the  defendant  cc 
not  have  proved  that  a  felony  had  been  committed,  if 
could  not  identify  the  stolen  property  as  his  own.  If 
defendant  intended  to  injure  the  plaintiff,  and  to  prei 
his  being  a  rival  in  trade,  then  the  plaintiff  would  be  i 
tied  to  large  damages ;  but  if  he  honestly  took  him  be 
a  magistrate,  believing  that  a  felony  had  been  comnut 
and  that  he  was  doing  his  duty  to  the  public,  then  ft 
damages,  would  be  sufficient.  The  defendant,  as  a-p 
unlettered  man,  might  imagine  that  there  was  suffic 
evidence,  when  a  magistrate,  knowing  the  law,  might  l 
a  different  opinion.  His  Lordship  then  left  it  to  the. 
to  say,  under  what  motives  the  defendant  had  acted; 
they  returned  a 

Verdict  for  the  plaintiff-— Damages,  one  farthin 


(«)  The  point  ruled  in  that  case, 
as  reported  in  1  Esp.  N.  P.  C.  273, 
tliat  the  action  should  be  for  mali- 
cious prosecutioD,  was  overruled 
on  a  motion  for  a  new  trial,  which 
will  be  found  in  6  T.  R.  315;  when 
it  was  held,  that  if  one  suspect  a 
person  of  having  robbed  him,  and 
deliver  him  over  to  a  c6Dstable, 
such  party,  if  innocent,  may  main- 
tain trespass.  And  in  the  case  of 
Samuely.  Payne,  Doug.  345,  it  was 
held,  that  a  constable  may  justify 
*  an  arrest  on  a  reasonable  charge  of 


felony,  without  a  warrant,  ali* 
it  should  afterwards  appear  tl 
felonif  had  been  committed;  ho 
a  private  person  cannot.     Hm 
in  the  case  of  Arrowsmith  v.  < 
suritTf  2N.  R.  211,  it  was 
that,  where  a  constable  shewi 
plaintiff  a  warrant,  and  the 
went  with  tlie  constable  fo 
gistrate,  this  was  no  imprison 
as  the  warrant  was  only  U5C< 
summons.     See  also  the  cs 
Russen  v.  Lucas,  ante,  Vol- 
153. 
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Wilde,  Serjt.,  and  Wilde,  for  the  plaintiff.  J^ 

Spankiey  Serjt,  for  the  defendant.  ^^l^^ 

[Attomies— farmer,  and  Cketttr.']  Mo»»i8. 


BEFORE  MR.  JUSTICE  6ASELEE. 

(Who  sat  for  the  Lord  Chief  Justice.) 


Wilson  (a  Pauper)  v.  Cohen  and  Another.  Jnm  2btk. 

Assumpsit  for  money  had  and  received  to  the  plain-      The  brokers 

tiff's  use  for  the  work  and  labour  of  a  stevedore,  to  cer-  owners,  charged 

tain  ships  belonging  to  Messrs.  Goldsmith  &  Co.,  to  whom  J^^f^rsumsTf 

the  defendants  were  brokers,  and  for  which  they  had  n»o"ey  for  work 

,  ,  .  .  done  to  their 

Ci^fged  their  employers  the  under-mentioned  sums,  viz.  ships  under  the 

for  the  Albion  15/. ;  for  the  Alexander,  15/. ;  for  the  Alii-  dore/  The  u- 

Mwe,  10/;  for  the  Duckenfield,  15/.;   for  the  Harcourt,  bourof.steve- 

flj,-  '  '  '  '  dore  was  per- 

^•;  for  the  Julius  Caesar,  15/. ;  for  the  Zephyr,  12/.  10*.  formed  by  a 

There  was  a  ship  called  the  Wellesley,  for  which  no  charge  employed,  and 

^der  the  head  of  stevedore  had  been  made  by  the  defen-  pVJ*;;;;;;^^;^^ 

^*nt8.    The  declaration  also  contained  counts  for  work  sums  of  money, 

.  .  but  far  less  m 

*ftCl  labour.  amount  than 

The  defendants  had  employed  the  plaintiff  to  perform  eartheshipovni- 

«^e  duty  of  a  stevedore  to  the  ships  in  question.     One  of  jj^j'Xe* brokers 

toe  partners  in  Messrs.  Goldsmith's  house,  who  was  called  charged  them 

Ao         •  /»!         i**/v**ii  11  1  1  more  than  they 

^  ^  Witness  for  the  plamtin,  said,  that  they  knew  that  the  paid  the  work- 

^^fendants  charged  them  more  than  they  actually  paid  the  I||f  oly^a^f  "^ 

Workmen,  but  that  they  shut  their  eyes  to  the  fact,  on  ac-  °"  account  of 

^^^t  of  the  great  zeal  manifested  by  the  defendants  in  diligence :~ 

^e  management  of  their  concerns.     It  appeared  that  the  ofWworkmai, 

*^^unts  between  the  defendants  and  Messrs.  Goldsmith,  ""'^*'[  '»**^*'  ^''■ 

'  c'.imstanccs, 

^©re  running  accounts.  could  not  main- 
tain an  action 
for  the  larger 

^llde,  Serjt.,  for  the  defendant,  appUed  for  a  nonauit.  ttl"  blokm! «'' 

money  had  and 

C>  T       »«•  •    •         •  1  .  received  to  his 

v^ASELEE,  J. — My  opinion  is  very  strongly  against  the  u^se. 


Wilson 
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plaintifT;  but,  as  he  is  a  pauper,  I  will  not  stop  the  cause, 
but  give  you  leave  to  move. 

Wikle,  Serjt.,  then  contended,  that  the  plaintiff  was  not 
entitled  to  recover  from  the  defendants  the  amount  which 
they  had  charged  to  their  employers.  The  title  stevedore 
is  an  item  which  imports  not  a  payment  to  a  particuhur 
man,  but  the  charges  of  loading  the  ships  generally.  The 
circumstance  of  there  being  no  charge  made  under  the 
of  stevedore  for  the  ship  Wellesley,  shews  that  there  wi 
a  particular  mode  of  dealing  between  the  defendants 
Messrs.  Goldsmiths,  differing  from  that  which  existed 
tween  the  defendants  and  the  workmen  employed 

m 

them. 


as 


er 


A  witness  then  proved  that  he  had  paid  the  plaintiuiSf 
during  a  period  of  two  years,  several  sums  of  money 
acting  as  stevedore  to  various  ships,  sometimes  by  pi 
vious  agreement  for  a  specific  sum,  and  sometimes  with^rDut 
any  agreement.   That,  at  the  time  of  payment,  the  plaiik.^iff 
had  said,  that  he  ought  to  have  more,  but  took  what  ^^v-cts 
given,  and  subsequently  accepted  employment,  for  w1e.5.c:Ii 
he  was  paid  at  the  same  rate.    A  sum  of  ^/.  had  been  i>sa-5d 
to  die  plaintiff  for  the  ship  Julius  Csesar  by  the  deiES^n- 
dants.    There  were  charges  under  different  titles  in   "fcle 
accounts  between  the  defendants  and  Messrs.  Goldsukx&li: 
such,  for  instance,  as  dunnage,  but  there  was  no  geia^»I 
charge  made  for  commission. 

Gaselee,  J.,  in  summing  up,  said,  I  am  still  of  opizu^n 
that  the  plaintiff  has  not  made  out  his  title  to  receive  '^^e 
difference  between  the  sum  paid  him  and  that  charged  oy 
the  defendants  to  Messrs.  Goldsmith.  It  does  not  foU^^ 
that,  because  the  defendants  have  charged  Messrs.  Gfo^d- 
smith  too  much,  therefore  the  plaintiff  can  recover  i*^  ^f 
them.  As  to  the  accounts,  there  is  no  charge  for  c^^™- 
mission  or  for  trouble;  but  there  are  a  variety  of  char^S^' 
such  as  dunnage,  &c.    Therefore,  it  is  quite  clear,  t  *wt 
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contract  between  Messrs.  Goldsmiths  and  the  defen- 
its,  was  not,  that  the  latter  were  merely  to  charge  the 
»ney  out  of  pocket.    I  do  not  understand  the  effect  of 
evidence  to  be,  that  the  defendants  have  actually  re- 
^m^ed  the  money;  but  that  wiU  not  make  any  difference, 
lere  is  another  question  on  the  pleadings,  whether  the 
jplcuntiff  has  been  prop^ly  paid  by  the  defendants.    You 
I'y  give  him,  on  the  counts  fox  work  and  labour,  as  much 
3rou  think  he  ought  to  have,  provided  there  was  no 
for  the  sum  actually  received,  and  provided  he 
not  by  his  acts  shewn  that  he  was  satisfied  with  what 
been  paid  him.    There  being  no  charge  for  the 
^^Vdlesley  under  the  head  of  stevedore,  shews  that  the 
ol&^uges  were  of  an  act  libitum  description. 

The  Jury  foimd  a  verdict  for  the  plaintiff* — 
Damages,  18^ 

WaughaHi  Serjt.,  and  Platte  for  the  plaintiff, 
r,  Serjt.,  for  the  defendants. 

[Attomies — Wame  ff  Son,  and  Code.'] 


Wilson 

COHXN. 


The  City  op  London  Gas-light  and  Coke  Company  v.     j^ne  2eUL 

NiCHOLLs  and  Another. 

Assumpsit  for  gas  supplied  at  a  place  called  Sun  j^d^^oL''^ 

^iVharf,  of  which  the  defendants  were  the  occupiers.   It  ap-  Ugfat  and  Coke 

P^ared  that  the  gas  pipes  had  been  appraised  to  the  de-  nuOnufaia^^ 

Pendants,  when  they  took  possession  of  the  wharf,  and  that  J^Sdrto  Se 

*fcey  had  paid  at  times  for  the  repair  of  those  pipes.  occu^en  of  a 

wharf;  and  it  if 
notnecMiaiy, 

Toddy,  Serjt.,  for  the  defence,  contended,  that  there  was  ^rtAwlSSld 
*^othing  to  fix  the  defendants  as  contracting  with  a  public  JjJJ^^  ^^ 

ezecnted  by 
the  Company. 
Both  of  two  partners  are  liable  for  gas  furnished,  if  they  liaTe  both  had  the  use  of  it,  although 
^^  lease  of  the  wharf  upon  which  it  is  supplied,  is  granted  only  to  one  of  them. 
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corporation.     Unless  both  are  bound,  neither  are  so; 
it  requires  something  like  a  deed  to  bind  a  corporation 


Best,  C.  J.— It  is  quite  absurd  to  say,  that  there  is  ao; 
necessity  for  a  contract  by  deed  in  such  a  case  as  this. 

Campbell  mentioned  a  case  ui  tiie  Kmg's  Bench,  i 
which  tiie  Ghis  Company  were  sued  as  the  acceptors  of 
bill  of  exchange. 

Toddy,  Serjt.,  then  put  in  the  lease  of  the  wharf,  whi 
was  only  granted  to  one  of  the  defendants,  and  con 
upon  this  that  it  was  wrong  to  sue  both. 

Best,  C.  J. — It  appears  that  the  defendants  have 
the  use  of  the  gas;  that  the  pipes  were  appraised  to  th 
and  that  they  have  paid  for  the  repair  of  them ;  and  the 
is  an  implied  undertaking  on  their  part  to  pay  for  the 

Verdict  for  the  plaintiffs* 

Vaughan,  Serjt.,  and  Comyn,  for  the  plaintiffs. 

Taddi/,  Serjt.,  and  Manning,  for  the  defendants. 
[Attornies — T,  N.  Williams,  and  Boxer."] 


r^^y 


Jane  ^6th. 


Kempson  V,  Saunders. 


A  Company    ikSSUM PSIT  to  recover  back  a  sum  of  money  paid 
formed  for  the     ^.j^^  p^j^.^  ^f  certain  shares  in  the  Bristol  and  Norths 

f>iiriK>ieofroak-  *^ 

ngaraUway,      RaiKway  Company.    An  auctioneer  proved,  that,  on 

laiionf  of  which  ^5th  of  December,  he  sold,  by  desire  of  the  defendi 

rfurwrof  5oJ^^  twenty  shares  at  five  guineas  a  share,  that  he  received 

each  should  be 

raised,  and  then,  that  application  should  be  made  to  Parliament,  and  which,  after  condnuing  for 
more  than  a  year,  wai  dissolved,  because  no  eligible  line  of  road  could  be  found,  is  not  an  Ulc^  Coi 
ny,  under  the  act  6  Geo.  1,  c.  18,  so  as  that  a  party,  who  has  bought  shares,  may,  on  that  accounC 
cover  back  the  money  paid  for  them.     But  if  the  party  who  has  sold  shares  has  not  complied  wi  t 
regulation  of  the  Company,  suting  that  all  transfers  to  be  valid  must  be  approved  by  a  committe 
that  the  transfer  to  him  was  not  a  legal  transfer,  a  person  who  has  purchased  of  him  may  re 
the  money  paid,  on  the  ground  that  the  consideration  has  failed,  although  he  did  not  tender 
the  scrip  receipts  he  received. 


ler 


a 

,  so 
-^er 
mtk 
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jcK^cney  on  the  ^th  of  December,  which  he  psdd  to  the  de- 
ftsndant,  and  on  the  4th  of  January  he  received  the  scrip 
receipts^  which  he  handed  over  to  the  purchaser. 

It  appeared,  that  the  Company  was  formed  on  the  ISth 
o£  December^  1824 ;  at  which  time  certain  resolutions  were 
passed,  one  of  which  was,  that  books  of  subscriptions  for 
raising  fifteen  thousand  shares  of  50/.  each,  should  be  open- 
ed at  certain  specified  places,  and  that,  as  soon  as  conve- 
nient after  that  number  had  been  taken,  appUcation  should 
be  made  to  Parliament.  On  the  24th  January,  1825,  a 
meeting  of  the  original  subscribers  appointed  a  permanent 
committee,  which,  on  the  19th  May,  1826,  dissolved  the 
Company,  because  no  eligible  line  of  road  could  be  foimd 
for  carrying  its  plans  into  execution.  It  was  one  of  the 
Company's  regulations,  that  all  transfers  to  be  valid  must 
l>e  made  with  the  approval  of  the  committee;  and  no 
entry  of  any  transfer  of  shares  to  the  defendant  appeared 
on  the  Company's  books.  The  witness  who  proved  these 
&ct8,  stated  that  the  scheme  was  bonajide  in  contemplation. 

I*or  the  plaintiff  it  was  contended,  that,  having  paid 
lus  money  for  that  which  could  not  benefit  him,  he  was 
^iititled  to  recover  it  back.  The  cases  of  NockeUs  v. 
^^'csby{d)y  and  Josephs  v.  Pcbrer{b),  were  cited;  and  it 
'^^fiifi  also  contended  that  the  Company  was  illegal,  un- 
^er  the  Stat.  6  Geo.  1,  c.  118. 

yaughan,  Serjt.,  (ot  the  defendant. — If  the  transaction 
^^^8  illegal,  j9o/f or  est  conditio  defendentis;  and  the  Court 
"^^ill  not  assist  the  plaintiff. 


1826. 
Kbmpson 

V. 

Saundbrs. 


(«)  5  Dow.  &  Ry 1. 75 1 .  In  that 
it  was  held,  that  if  the  pro- 
•J  Actors  of  a  scheme  to  be  carried 
^^'^  by  subscription,  induce  a  num- 
^^J*  of  persons  to  subscribe  their 
**ioijey  in  the  purchase  of  shares, 
•^^  the  scheme  is  abandoned  be- 
^'®  it  comes  into  operation,  the 


subscribers  are  entitled  to  recover 
back,  in  an  action  for  money  had 
and  received,  the  whole  money 
subscribed,  free  from  any  deduc- 
tion for  expenses  incurred  in  the 
formation  of  the  plan. 
(A)  Ante,  VoLI.  pp.  341, 507- 
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Best,  C.  J.,  was  of  opinion,  that  the  Company  was 
an  illegal  one ;  but  that  as  the  defendant  had  not  the  coi 
mation  of  the  committee  to  the  transfer  of  shares  made  t^ 
him,  he  had  nothing  saleable;  and  therefore  the  plaiiiti^fc->ff 
might  recover  back  the  money  paid,  on  the  ground  thtr 
the  consideration  had  failed. 


Vaughan^  Seijt.,  submitted,  that  the  defendant  shoulc^^fld 
have  tendered  back  the  scrip  receipts,  which,  it  appeared^Ead, 
he  had  not  done. 


Best,  C.  J.,  was  of  opinion,  that  that  was  not  n 

Verdict  for  the  plaintiff.— Damages,  1051 

Wilde,  Seijt.,  and  Bompas,  for  the  plaintiff. 
Faughan,  Serjt.,  for  the  defendant. 

[Attonues — ^Htdb  4*  B,,  and  Vizard  $•  B."} 


In  the  ensuing  Michaelmas  Term,    Vaughan,  Se: 
moved  for  a  new  trial;  but  the  Court  refused  a  rulci 
sidering  the  holding  at  Nisi  Prius  to  be  perfectly  correci 


June  SSfAu 

If  an  accom- 
modation bill  be 
drawn  payable 
to  "  bearer/' 
andy  after  ac- 
ceptance, the 
worda,  "  or  or- 
der/' be  added, 
the  bill  is  not 
thereby  vitiated; 
and  it  may  be 
iued  upon  with- 
out having  any 
fresh  ttamp. 


Atwood  and  Others  v.  Griffin  and  Others. 

ASSXJMPSIT  on  a  bill  of  exchange,  drawn  by 
Cook,  and  accepted  by  the  defendants  for  his  accommo 
tion,  the  plaintiffs  were  holders  for  a  valuable  conside 
tion. 

The  bill  was  originally  made  payable  to  bearer,  and, 
ter  acceptance,  had  been  altered,  by  the  addition  of 
words^ "  or  order." 

For  the  plaintiff,  the  cases  of  Crutchley  v.  Clarence 
and  Crutchley  v.  Mann{b),  were  relied  on. 

(a)  2  M.  &  S.  90.  tion  against  the  drawer,  and 

{h)  5  Taun.  529,  &  1  Marsh.  20,     other  against  the  acceptor  of  ^ 
The  first  of  these  cases  was  aa  ac-     reign  Inll  of  exchangc^wliich 


.Tie 
the 

JS. 
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S^^anUef  Serjt.y  for  the  defendants,  contended,  that  the 
plaintifis  ought  not  to  recover.    The  bill  is  not  the  same 
l>ill.    It  is  no  matter,  whether  an  alteration  of  a  bill  in- 
eireases  or  diminishes  the  liability.    If  it  be  made  after  the 
l>ill  u  perfectly  issued,  it  will  vitiate  it.    In  this  case,  the 
p3Jty  suing  is  not  the  party  making  the  alteration.    If  the 
bill  had  not  been  altered,  and  there  had  been  a  count  stat- 
ing it  to  be  payable  to  bearer,  they  must  have  recovered. 
17Iiere  is  a  misdescription.    The  bill  is  stated  in  the  decla- 
ration to  have  been  .originally  drawn,  payable  to  Groves, 
and  accepted  after  that,  and  delivered  after  that ;  whereas 
the  £act  is  the  reverse.    The  alteration  also  was  contrary 
to  the  stamp-act.    In  the  Crutchley  cases,  the  bill  was  not 
inland,  and  did  not  require  any  stamp. 

ff^tUCf  Seijt.,  for  the  plaintiff. — Cruichley  v.  Clarence 
decides  this  case.  The  decision  there  is  on  the  general 
ff^ounds;  and  no  distinction  is  taken  as  to  the  counts. 
^^x**  Justice  Bayley  says,  *^  The  issuing  the  bill  in  blank, 

^^thout  the  name  of  the  payee,  was  an  authority  to  a 

^onajide  holder  to  insert  the  name.'' 
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fifST,  C.  J. — I  am  clearly  of  opinion  that  this  was  a  bill 
P^yiible  to  order.  The  case  of  Crutchley  v.  Clarence  has, 
^'^  xny  opinion,  answered  all  the  points,  with  the  excep- 
^on  of  the  point  on  the  statute ;  but  I  think  the  principle 
^f  that  case  applies  itself  to  that  point  also.  Lord  Ellen- 
^^^^^€>ugh  says:  ''  As  the  defendant  has  chosen  to  send  the 
bill  into  the  world  in  this  form,  the  world  ought  not  to  be 
deceived  by  his  acts.  The  defendant,  by  leaving  the 
blank,  undertook  to  be  answerable  for  it  when  filled  up  in 
^e  shape  of  a  bill."  And  Mr.  Justice  Bayley  says,  that 
^oe  issuing  the  bill  with  a  blank  for  the  payee's  name  was  an 


sue^  with  ablank  for  the  name  of  the 

I^ye« ;  and  it  was  decided  in  both 

^^^^^s,  that  a  bona  fide  holder  might 

^    up  the  blank  with  his  own 


name.  The  first  case  was  tried  in 
the  King's  Bench,  and  the  other 
in  the  Common  Pleas. 


1826. 
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Atwood 
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Griffin. 
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authority  to  a  bona  fide  holder  to  msert  the  name.     If 
then  the  plaintiff  had  a  similar  authority  in  this  case, 
think  there  is  no  necessity  for  a  new  stamp,  for  there  is  ^o 
new  contract  made;  it  is  only  the  perfecting  of  the  imp^  j. 
feet  contract.     It  is  similar  in  principle  to  the  case  of*   a 
man's  limiting  the  negotiability  of  a  bill,  by  indorsement     io 
a  particular  person. 

Verdict  for  the  plaintiff. 


Wilde,  Seijt.,  and  F.  Pollock,  for  the  plaintiff. 
Spankie,  Serjt.,  for  the  defendant. 

[Attomies — G.  Holmer,  and  Vander^^ht.'] 


June  SOth, 

If  an  agree- 
ment be  entered 
into  for  the  em- 
ployment of  a 
clerk  for  four 
years  from  the 
1st  of  January, 
1823,  at  a  sala- 
ry of  400/. 
a-year,  and  the 
salary  be  paid 
up  to  the  Ist  of 
January,  1825, 
and  in  Julv, 
1825,  the' 
clerk  is  dis- 
missed from  his 
employment,  he 
may  commence 
an  action  in  Mi- 
chaelmas Term, 
1825, though 
at  that  time,  ac- 
cording to  the 
agreement,  a 
year's  salary 
would  not  be 
due. 


Pagani  t?.  Gandolfi. 

J.  HE  declaration  (which  was  of  Michaelmas  Term,  6 
4)  was  on  an  agreement  between  the  plaintiff  and  defe 
ant  for  the  employment  of  the  plaintiff  by  the  defendani 
a  clerk  for  four  y  ears/from  1  st  January ,  1 823,  at  4002.  a-y< 
It  appeared,  that  there  were  accounts  between  the  p 
tiff  and  defendant,  on  which,  in  the  month  of  Febnuu 
i8S5,  the  plaintiff  had  paid  to  the  defendant  a  sum  of 
as  a  balance  due  to  him. 

The  plaintiff  was  dismissed  from  his  employment  in   t 
month  of  July,  1825,  for  alleged  misconduct. 


Tfiddy,  Serjt.  applied  for  a  nonsuit,  and  contended,  thi 
as  by  the  agreement,  the  payments  were  to  be  made 
the  1st  of  January,  1823;  and  the  salary  was  a  yearly  sala 
ry;  and  as  it  appeared  from  the  accounts  that  the 
must  have  been  received  up  to  the  1st  of  January,  18S5, 
the  action  being  brought  in  Michaelmas  Term,  1825,  was 
commenced  too  soon,  because  a  whole  year's  salary  would 
not  be  due  till  the  month  of  January,  1826. 


M 
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Best,  C.  J.  —  But,  it  seems,  you  have  dismissed  the 
plaintiff  from  his  employment. 

Wightman. — If  the  dismissal  was  wrongful,  then  he  may 
pe  entitled  to  salary;  but  the  salary  is  not  yet  due* 

Best,  C.  J. — I  think  he  was  not  bound  to  wait  till  the 
id  of  the  year,  if  you  dismissed  him  previously.     The  ju- 

snay  infer  from  the  account  put  in,  that  payments  were 
Ei^e  from  time  to  time :  and  indeed  his  necessities  would 
Hire  it.   I  am  of  opinion,  that  there  is  no  foundation  for 

5  objection. 

The  defendant  afterwards  had  a  verdict,  upon 
the  ground  that  the  dismission  was  proper. 

...     * 

WUde  and  Adams ^  Serjts.,  and  Platte  for  the  plaintiff. 

Toddy,  Serjt.,  and  Wightman^  for  the  defendant. 
[Attomies — Knight  ^  F.,  and  Wehgter  Sf  Son."] 
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the  SouTHWARK  Bridge  Company  v.  Sills,  Ramsay  & 

Sills. 

IlSSUMPSIT  for  the  use  and  occupation  of  certain 

rches  under  the  Southwark  Bridge,  near  to  Three  Cranes 

i^liarf,  of  which  the  defendants  were  alleged  to  be  the  oc- 

ipiers.    The  contract  was  contained  in  a  series  of  let- 

rs. 

A  covenant  to  produce  deeds,  purporting  to  be  between 

le  three  defendants,  (describing  them  as  wharfingers) 

I  the  one  part,  and of  the  other  part,  and  of 

faich  the  execution  by  Mr.  Ramsay  was  proved,  was  giv- 
n  in  evidence  to  shew  the  partnership  of  the  defendants ; 


June  30th 


The  Southwark 
Bridge  Compa- 
ny may  main- 
tain acmmpn/ 
for  the  nse  and 
occupation  of 
premises  held 
under  them. 
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1826.        and  a  witness  stated,  that  he  thought  he  had  seen  the 
UTHWARK   names  of  the  three  defendants  upon  the  carts  used  ai 
w»®«  Co.    xhree  Cranes  Wharf;  but  he  could  not  speak  poutifd; 
Sills.       upon  the  subject. 

Adams,  Serjt.,  objected,  that  this  evidence  was  not  suf-? 
ficient 

Best,  C.  J*,  was  of  opinion  that  it  was. 

Adanu,  Serjt,  then  objected,  that,  as  a  corporation 
only  demise  by  deed;  and  as  the  contract  in  this  case ' 
not  by  deed,  the  plaintiffs  were  not  entitled  to  recover. 


Best,  C.  J. — I  agree  with  you,  that,  if  it  be  n 
to  proceed  upon  a  demise  in  the  case  of  a  corpq^tion, 
must  be  by  deed ;  but  in  this  case  there  has  been  use 
occupation,  for  which  I  am  of  opinion  that  the 
are  bound  to  pay. 

Verdict  for  the  p 


Vaughan  and  Wilde,  Serjts.,  and  Z>.  Pollock,  for 
plaintiffs. 

Adams,  Serjt.,  and  Dubois,  for  the  defendants. 
[Attomies— iVeft/et Atp,  and  Tyrrell  tSmu.'] 


July  irt.  Hewitt  r.  Thompson. 

In  an  action  on    ikSSUMPSIT  on  a  bill  of  exchange  by  the  second 

ch5^*by  Ae     dorsee  against  the  drawer. 

•econd  indorsee       The  first  indorsee  was  called  as  a  witness  for  the  pi 

against  the  ... 

drawer,  the  first  tiff,  and  his  testimony  was  objected  to. 

indorsee  is  a 
competent  wit- 

pSLSt*"**  ^  *®  P*^*  ^^  ^^  plaintiff,  it  was  contended,  that     ^ 

evidence  was  admissible,  on  the  authority  of  Shuttlew^^ 


TRINITY  TERM,  7  GEO.  IV. 

ens  {a),  Richardson  v.  AUan  (6),  Jordaine  v.  Lash- 
?)y  and  Bayley  on  Bills  (d), 

te,  Serjt*,  for  the  defendant.  — In  Mr.  Chittyshooky 
d,  that  the  case  of  Shuttleworih  v.  Stevens  has  been 
ed  (e). 


Hewitt 


Thompson. 


*^  C.J. — I  will  allow  the  witness  to  be  examined, 
^e  my  brother  Wilde  leave  to  move. 

The  plaintiff  was  afterwards  nonsuited* 

ikie,  Serjt.^  and  Moody y  for  the  plaintiff. 
k,  Serjt.,  for  the  defendants. 

[Attornies T.  West  and  Baddeley.'\ 


Ctmp.  407. 
Starkie,  334. 
r.  R.  601. — In  this  case, 
e  and  indorser  was  held 
ompetent  witness  for  the 
it,  in  an  action  by  in- 
g^ainst  acceptor.  In  the 
Shuttleworth  v.  Stevens, 
rser  w^  held  to  be  a 
It  witness  for  the  pledntiff 
ion  by  indorsee  against 

0  prove  that  he  indorsed 
)laintiff  for  valuable  con- 
1.  And  in  the  case  of 
an  V.  Allan,  the  indorser 
id  to  prove  his  own  in- 
it,  when  another  witness 
it  was  not  his. 

I.  Edit.  p.  422.— Where 
ship  lays  down,  that,  in 
f  indorsee  against  draw- 
eptor,  the  indorser  is  in 

1  competent  witness  ei- 
the  plaintiff  or  the  de- 

e  learned  author,  at  p. 

II.  c  c 


415,  considers  the  case  of  Shut- 
tleworth V.  Stevens  as  overruled  bv 
the  cases  of  Jones  v.  Brooks,  4 
Taunt.  464,  BndHardwick  y.Blan- 
chard,  Gow,  N.P.C.  1 13.  In  the  for- 
mer, it  was  held,  that  in  an  action 
by  indorsee  against  acceptor,  if 
the  defence  be,  that  the  bill  was 
an  accommodation-bill,  the  wife  of 
the  drawer  is  not  a  competent 
witness  to  prove  that  it  was  so ;  be- 
cause the  drawer  of  an  accommo- 
dation-bill is  bound  to  indenmify 
the  acceptor  against  the  conse- 
quences of  such  a  bill.  In  the 
case  of  Hardwich  v.  Blanchard, 
Gow,  N.  P.  C.  1 13,  it  was  held, 
that  in  an  action  by  indorsee 
agtunst  acceptor  of  an  accommoda- 
tion-bill, the  drawer  was  not  a 
competent  witness  to  prove  that 
the  plaintiff,  who  had  discounted 
the  bill,  had  received  usurious  in- 
terest. However,  in  neither  of 
these  cases  is  that  of  Shvttlt^porth 
V.  Stevens  expressly  mentioned. 
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July  Ut, 

A  lodger  may 
maintain  an  ac- 
tion, if  his  goods 
are  taken  on  an 
excessive  dis- 
tress by  the 
landlord  of  the 
party  under 
whom  he  occu- 
pies. 

The  request  of 
the  tenant  will 
justify  the  land- 
lord in  detain- 
ing the  goods 
of  a  lodger 
upon  the  pre- 
mises beyond 
the  proper  time 
of  selling,  if  he 
did  not  know 
which  were  the 
goods  of  the 
lodger,  and 
which  those  of 
his  tenant. 


>X1 


Fisher  v.  Algar  &  Kettle. 

f^ASE  for  an  excessive  distress,  and  also  for  not  seDii^^ig 
within  the  proper  time. 

The  plaintiff  was  a  lodger  in  the  house  of  a  peno^^m 
named  Dodd^  who  was  tenant  to  the  defendant  Kettl       c<» 
The  defendant  Algar,  who  was  a  broker,  distrained  < 
Dodd  for  rent  due  to  Kettle,  and  among  other  goods 
the  plaintiff's.    The  wife  of  Dodd  was  caUed  as  a 
ness ;  who  stated,  that  a  sum  of  202.  only  was  due,*  (29/. 
ing  the  sum  distrained  for),  and  that  there  were 
enough  to  pay  the  20/.  without  touching  those  of 
plaintiff.     The  goods  remained  a  month  upon  the 
mises,  at  the  request  of  Mrs.  Dodd,  before  they  were 
moved.     The  plaintiff  was  compelled  to  pay  15/.,  the  i 
at  which  his  goods  were  valued,  before  he  could  get  tizft 
back. 


The  defendant's  counsel  contended,  that,  although  ^^=fie 
excess  in  the  distress  might  be  a  good  ground  of  compIa^Bmt 
by  the  tenant  Dodd,  yet  that  it  was  no  objection  int.  1^^ 
mouth  of  the  plaintiff,  who  was  his  lodger. 

Best,  C.  J. — I  am  of  opinion,  that  if  a  lodger's  gocv — ^** 
are  taken  on  an  improper  distress,  he  may  maintain  an  t^^^' 
tion. 

It  was  then  proved,  in  contradiction  to  the  evidence  ^ 
M rsi  Dodd,  that  the  sum  of  29/.,  for  which  the  distress  \l^  ^ 
been  made,  was  all  of  it  due. 


Wilde f  Serjt.,  then  relied  on  the  fact  of  the  landlord 
having  sold  the  goods  at  the  proper  time. 


Best,  C.  J. — ^That  was  in  consequence  of  Mrs. 
request. 
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ffilde,  Serjt. — I  apprehend  that  she  cannot  bind  us. 

JSest,  C.J. — I  think  that  if  the  party  distraining  did 
know  which  were  the  lodger's  goods,  the  request  of 
.  Dodd  would  justify  the  detention.    I  think  it  would 

dangerous,  on  such  evidence  as  this,  to  find  a  verdict 
the  plaintiff,  in  this  species  of  action.  The  evidence 
ht  to  be  extremely  clear.    Fisher  must  seek  his  reme- 

over  against  Mr.  Dodd. 

Verdict  for  the  defendants. 


MW^Ude,  Serjt.,  and  Steer ^  for  the  plain tifi*. 
^^addyy  Serjt.,  for  the  defendant  Algar. 
^^paniie^  Serjt.,  and  Thesiger,  for  the  defendant  Kettle. 

[Attornies — FUher  jr  G.  and  Scarih.'] 


Loader  v.  Kemp. 

vJoVENANT  on  an  indenture,  dated  the  8th  of  No- 
▼ember,  1813,  by  which  the  defendant  demised  certain 

premises  to  the  plaintiff,  in  consideration  of  a  sum  of  200/. 

*ttd  in  which  he  (the  defendant)  covenanted  to  rebuild 

*«€in,  if  they  should  be  destroyed  by  fire. 

It  appeared,  that  the  plaintiff,  after  the  lease  was  grant- 

^  erected  a  third  story,  the  premises,  at  the  time  of  the 
demise,  consisting  only  of  two.  The  premises  had  been 
"'^nit  down ;  and  the  question  was.  Whether  the  landlord 
Abound  to  restore  them  to  the  state  in  which  they  were 
^r  the  third  story  had  been  added. 

The  words  of  the  covenant  were  as  follow: — "  And  al- 
^  that  he  (the  said  lessor),  shall  and  will,  in  case  the  said 
iBessuage  or  tenement,  shop  and  buildings  hereby  demised, 
w  any  part  thereof,  be  burnt  down  or  damaged  by  fire,  as 
^oon  as  may  be,  at  his  own  costs  and  charges,  rebuild  and 

cc  2    . 


July  U(. 

If  a  lessor 
covenant  in  a 
lease  with  his 
lessee,  that  he 
will,  in  case  the 
premises  de- 
mised shall  be 
burnt  down, 
"  rebuild  and 
replace"  the 
same  in  the 
same  state  as 
they  were  in 
before  the  fire, 
he  is  only  bound 
to  restore  the 
premises  to  the 
state  in  which 
they  were  when 
he  let  them,  and 
not  to  rebuild 
any  additional 
parts  which  may 
have  been  erect- 
ed by  his  tenant. 
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Kemp. 
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replace  the  same  in  the  sawe  state  as  they  were  in  before 
the  happening  of  suchjire*^ 

Best,  C.  J.  — It  appears  to  me^  that  the  landlord  is  on- 
ly to  rebuild  what  he  let;  for  a  landlord  would  be  in  ades-* 
perate  situation,  if  he  were  bound  to  rebuild  every  *^'**(^ 
which  his  tenant  may  think  proper  to  set  up.     He  migl 
be  ruined  in  many  cases. 


The  case  was  referred  to  Mr.  Bingham,  to  ascertain 
the  facts,  for  the  purpose  of  raising  the  point  for  the  op 
ion  of  the  Court  above. 

Vaughan  and  Lawesy  Serjts.,  and  Campbell,  for 
plaintiff. 

Wilde,  Serjt.,  and  Z>.  Pollock^  for  the  defendant. 

[Attornies — Collins^  and  Love//.] 


July  Srd. 

If  an  action 
is  brought  on  a 
bill  of  exchange 
not  having  any 
English  itamp, 
and  purporting 
to  be  dnwn  at 
Pariiythe  de- 
fendaiat  will  be 
entitled  to  a  Ter- 
dicty  if  it  appear 
from  the  evi- 
dence that  the 
plaintiff  must 
have  been  in 
England  on  the 
day  on  which 
It  purports  to 
have  been 
dravm.    But  it 
wHI  be  suffldtnt 
to  enable  the 
plaintiff  to  re- 
cover, if  die  bill 
was  drawn  at  a 
place  in  France 
nearer  to  Eng« 
land  than  Parisi 


BiRE  V.  MOREAU. 

Assumpsit  on  a  bill  of  exchange  drawn  by  Pettiti 
accepted  by  the  defendant,  indorsed  by  Pettit  to  Gahra^^^^ 
and  by  Galway  to  the  plaintiff.  The  bill  was  in  Frenc^^ 
and  apparently  had  a  French  stamp,  but  no  English 
and  purported  to  have  been  drawn  at  Paris  on  the  15t- 
October,  1824. 


After  the  formal  proof  for  the  plaintiff,  a  witness  was 
for  the  defendant,  who  stated,  that  he  saw  Pettit,  the  dra 
er,  on  the  8th  of  October,  in  London;  that  he  thought 
saw  him  every  other  day  during  that  month,  and  that 
had  no  doubt  that  he  saw  him  so  near  the  15th,  that 
could  not  have  got  to  Paris  upon  that  day.    A  lady,  w] 
lodged  in  the  same  house  with  Pettit,  proved,  diat  for 
months  previous  to  the  beginning  of  November,  she 

though  it  be  dated  as  from  Paris. 


•1 

I* 
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is  company  every  day,  with  the  exception  of  a  few  days, 
consecutive),  when  she  dined  out. 


^bdtfy,  Serjt.,  for  the  plaintiff.  —  It  does  not  lie  in  the 
ith  of  the  acceptor  of  a  bill  of  exchange  to  set  up  this 

r^nce.  The  defendant  has  accepted  this  bill  as  drawn 
^aris,  and  has  given  it  credit  as  such.  It  apparently 
a  French  stamp.  The  evidence  to  contradict  the  pre- 
iption  of  its  having  been  drawn  in  Paris,  ought  to  be  of 
most  complete  and  convmcing  description. 

.JHutckifuonf  also,  for  the  plaintiff,  cited  Abraham  v. 


BiRB 

9. 
MOREAU. 


Sest,  C.  J.,  in  summing  up,  observed — If  you  are  quite 
€:isfied  that  the  bill  was  drawn  in  England,  then  tlie  de- 
Csv^Mlant  is  entitled  to  a  verdict.  But  if  it  is  possible 
foir  the  drawer  to  have  been  absent,  so  as  to  have  drawn  it 
oui.^  of  England,  in  that  case  the  plaintiff  ought  to  have  a 
v^xrdict :  if  the  drawer  got  to  Calais,  and  drew  the  bill  there, 
AK^dl  dated  it  as  from  Paris,  I  think  that  will  do.  The 
l^Acstion  is,  are  you  quite  satisfied  that  the  bill  was  drawn 

• 

*^  this  country :  if  you  are,  you  will  find  a  verdict  for  the 
^^:ffendant;  for  then  it  is  a  fraud  upon  the  revenue  of  this 
^^^^iintry,  which  either  party  may  take  advantage  of. 

Verdict  for  the  defendant. 

Toddy 9  Serjt.,  and  Huichifisoftj  for  the  plaintiff. 
Vaughan,  Serjt.,  for  the  defendant. 

[Attornies — ToUie  jr  Co.,  and  Hubert,"] 


<•)  4  Gamp.  269.  Tlus  was  an 
on  a  bill  of  exchange,  dated 
ris^  March  Ist.  The  defence  was^ 
'**«tithad  been  drawn  in  London, 
•■^d  was  void  for  want  of  a  stamp. 
*■*€  proof  given  was,  that  the 
^'^wcr  was  in  London  on  the  third 
^f  March,  at  11  o'clock  in  the 
^<>r>enooQ.  Lord  i?/(eii^oroii^A  said. 


that  as  the  drawing  a  bill  in  Eng- 
land, purporting  to  be  drawn  a- 
broad,  for  the  purpose  of  evading 
the  stamp-duties,  was  a  very  serious 
offence,  the  fact  must  be  made 
out  by  distinct  evidence.  His 
Lordship  ruled,  that  the  evidence 
given  was  not  sufficient;  and  the 
plaintiff  had  a  verdict., 
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July  4ih.  MoNEYPENNY  V.  Hartland  and  Another. 

If  an  engin-  JsSUE  to  try  whether  the  plaintiff  was  entitled  to 

by'^a^co3dttee  ^^^  ^^at  sum^  for  work  and  labour  as  an  architect 

bridgTand  *  engineer.    The  defendants  were  restrained  by  an 

forming  a  road  of  the  Vice  Chancellor^  from  setting  up  partnership 

an  esUmate  of  defence.      The  plaintiff  was  employed  by  die  defei^^^. 

the  wwSThe  *^^>  ^^^  ^^eve  the  trustees  appointed  by  the  sul 

is  bound  to  as-  ^^s  to  the  undertakiniT.  to  make  an  estunate  of  tfie 

certain  for  him-  ° 

self,  by  experi-  pense  of  erecting  a  bridge  over  the  Severn,  and  makin,^^    ^ 

tureofthesoii;  road  thereto.     It  appeared  that  a  person  named  HoBfa^  m^ 

ron  preJiousr''  ^^^  employed  by  the  conmiittee,  previous  to  the  emplc»-^ 

employed  by  ment  of  the  plaintiff,  to  ascertain  by  boring  the  nature     *^f 

such  commitleey  •        ,     , 

ha^ngmade      the  soil,  .and  that  he  informed  the  plaintiff  of  the  reft  ^alt 
gives^himrby  '  ^^  ^^^  experiments,  and  that  the  plaintiff  acted  upontb^    ^ 
formadon  of  *""  information,  in  making  his  estimate,  and  did  not  make  ai^=^^y  . 
the  result         experiments  himself.     Holland  reported  the  soil  to  be  c^^^ 
eer,  employed    hard  marl  rock.     The  plaintiff  laid  the  foundations  oftk-^*^ 
a'low  Mtimate?  ^ri^gGi  about  forty  yards  distant  from  the  spot  marker' 


and  thereby  in-  q^^  Jq  hig  plan,  for  the  Sake  of  a  more  convenient 

duces  persons  to    ^  * 

subscribe  for  the  into  the  tOwn  of  Tcwkcsbury ;  and  it  was  found,  after 

work,  who         work  was  begun,  that  the  soil  at  that  part  being  of  dKjg^^[ 

wise  have^de-     'cq^"*^  pihng  and  planking,  which  created  an  expense 


ciinedit;  and  1400/.  in  addition  to  the  sum  mentioned  in  the 

It  turns  out  af-  #.         i  .  i  i  .  •■         •■  mgux^^^V 

terwards  that  The  cxpensc  of  makmg  the  road  was  estunated  at  1  iOO^k-^' 

i^rrectreither  ^^^>  ^^  point  of  fact,'^it  cost  3,300/.  in  addition  to  that 

from  neg%ence  The  estimates  were  made  in  November,  1822;  the  woi 

or  want  of  skill,  '  ' 

and  that  the  was  begun  in  June>  1823.    On  the  1st  of  Septemb^^sr, 

done  but  at  a  1823,  the  plaintiff,  for  the  first  time,  examined  the  foundL  ^' 

expcn»,^^i8  *^^"»  ^"^  discovered  that,  from  the  nature  of  the  soil  otCMic 

not  entitled  to  river,  pilin(T  and  plankins:  would  be  required.     In  fcXi^ 

recover  any  *    »        o  r  o  *    ^       ^ 

thing  for  his  month  of  February,  1824,  the  plaintiff  was  dismissed 

making  such  his  cmplojrment,  and  Mr.  Telford  engaged  in  his 

estimate.  rpj^^  pjaintiff  had  attended  at  the  House  of  Commc:^»s 


while  the  bill  was  in  progress;    and  several  survey 
proved  that  the  usual  charge  for  such  attendance,  ^^^^^ 
five  guineas  per  day* 
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^addy,  Serjt*,  for  the  defendants. — Inasmuch  as  the 
leleiidants  relied  on  the  plamtiff 's  skilly  as  to  the  proprie- 
ty of  the  situation,  and  the  expense  of  the  work ;  he  ought 
not  to  have  been  satisfied  with  the  information  given  him 
by  Mr.  Holland^  but  should  have  made  experiments  to 
ascertain  the  facts  for  himself.     Though  Holland  might 
be  directed  to  give  the  plaintiff  information,  the  plaintiff 
waa  not  thereby  released  by  the  committee  from  the  ne- 
cessity of  making  further  inquiries.     It  was  to  raise  the 
amount  mentioned  in  the  estimate,  and  that 'amount  only, 
that  the  subscriptions  were  made.     If  the  plaintiff's  re- 
Vo^  was  wanted  in  a  hurry,  he  might  have  made  it,  with 
A  reservation  of  the  particular  point,  as  to  the  nature  of 
^be  8(m1.    He  cited  Moneypenny  v.  Hartland{d). 


MONBT- 
PBNNTT 
V, 

Hartland. 


Itfr.  Telford  was  examined  on  the  part  of  the  defendants, 

ttod  stated,  ,that  it  was  the  duty  of  an  architect  or  engineer 

to  examine  for  himself  into  the  nature  of  the  soil ;  and  that 

be  ought  to  consider  himself  responsible  for  it,  though 

another  person  had  given  him  information  on  the  subject. 

A.  road-surveyor  was  also  called,  who  stated,  that  he  had 

tttfanated  the  expense  of  making  the  road  firom  the  My  the 

to  the  HoUybush-Hill  (the  road  in  question)  at  the  sum  of 

5,1  fiO/.^  and  that  it  could  not  possibly  be  made  for  the  sum 

of  1700/.,  which  was  the  amount  of  the  plaintiff's  estimate. 

It  wad  also  proved,  that  the  plaintiff  had  put  down  his 

Mxne  for  some  shares  in  the  concern,  in  the  following  form : 

-"**  George  Mone^enny,  as  Architect  and  Surveyor  to  the 

Bridge  and  Roads,  500/.;"  and  it  was  admitted  that  this 

sum  had  been  demanded  in  the  month  of  May,  18^4. 

All  the  witnesses,  both  for  the  plaintiff  and  defendant, 
agreed  as  to  the  plaintiffs  due  and  diligent  attendance  at 
the  House  of  Commons. 

^oughauj  Serjt.,  for  the  plaintiff.  —  If  complaint  be 

(a)  Ante,  VoL  1,  p.  352. 
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made    against  a  party  employed,  the  first  question  is. 
has  the  party  employing  derived  any  benefit  firom 
sendees;  if  so,  he  must  pay  for  them,  and  seek  his  remed 
by  a  cross  action.    Supposing  an  action  had  been  brougl 
by  the  defendants  against  the  plaintiff  for  the  omission 
the  planking  and  piling,  what  would  they  have  made  of  ii 
He  has  not  been  guilty  of  negligence  as  to  thenu    Ha 
says,  that  he  was  employed  by  the  Committee  before 
plaintiff  came,  and  made  all  the  preliminary  arrangemen 
and  reported  the  result  several  times.     It  would  have  be- 
officious  and  unnecessary  for  the  plaintiff,  after  that, 
have  undertaken  the  boring  himself.    An  estitnate  m 
be  taken,  to  mean,  that  the  expense  will  be  there  or 
about.     If  it  were  followed  up  by  a  contract,  then  itmi^I^^ 
be  different.    The  plaintiff  was  relieved  firom  the  necessic^ 
of  any  particular  examination  of  the  soil  by  the  conduc;^ 
of  the  trustees  and  their  confidential  surveyor,  Holland, 
who  turned  out  to  be  mistaken.    The  foundations  were  lai^ 
with  parade  and  ceremony  either  in  August  or  September  i 
1823,  and  complaint  was  not  made  till  the  month  of  Fet'' 
ruary,  1804.     The  delay  shews  that  the  objection  was  a^^ 
afterthought.    The  plaintiff's  witnesses  say,  that  there  ar^ 
often  contingencies  in  a  work;   and  there  is  in  the  plaii^^^" 
tiff's  estimate  an  item  of  2000/.  for  contingencies.    The; 
have  not  sustained  any  damage  in  consequence  of  tb 
plaintiff's  not  having  bored.    With  respect  to  the  so' 
scription,  it  was  done  to  shew  his  good  opinion  of  the 
dertaking. 


Best,  C.  J. — The  first  question  will  be,  whether 
plaintiff  is  entitled  to  any  compensation ;  and  if  he  i 
then,  whether  it  will  extend  beyond  the  500/.;  for  I 
clearly  of  opinion  that  he  is  answerable  for  the  subscri 
tion.  With  respect  to  the  first  question,  the  cases  ap 
to  be  conflicting;  and  there  is  some  difficulty.  I 
take  the  liberty  of  laying  down  this  rule.  Supposing  n 
ligence  or  want  of  skill  to  be  sufficiently  made  out,  unl 
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t^jTMBt  negligence  or  want  of  skill  has  been  to  an  extent  that 
Ym,^^  rendered  the  work  useless  to  the  defendants,  they 
ucR«i8t  pay  him,  and  seek  their  remedy  in  a  cross  action. 
f*C9r  if  it  were  not  so,  a  man,  by  a  small  error,  might  deprive 
luxBself  of  his  whole  remuneration.     It  appears,  that  Mr. 
Bedford  adopted  a  part  of  the  plaintiff's  plan ;  and  up  to 
that  extent  the  defendants  have  been  benefited.     I  grant, 
that  it  is  not  a  trifling  deviation  firom  an  estimate,  that  is 
to  prevent  a  party's  recovering.     But  if  a  surveyor  delivers 
iix  an  estimate,  greatly  below  the  sum  at  which  a  work  can 
be  done,  and  thereby  induces  a  private  person  to  under- 
take what  he  would  not  otherwise  do;  then  I  think  he  is 
not  entitled  to  recover :  and  this  doctrine  is  precisely  ap- 
plicable to  public  works.    There  are  many  in  this  metro- 
polis which  would  never  have  been  undertaken  at  all,  had 
it  not  been  for  the  absurd  estimates  of  surveyors.    I  think, 
if  it  was  so  in  the  present  case^  the  plaintiff  is  not  entitled 
to  recover.     And  it  appears  from  the  case  cited,  that  my 
Lord  Chief  Justice  Abbott  was  of  the  same  opinion.     His 
Lordship  says,  "  I  think  it  of  great  importance  to  the  pub- 
^»  that  gentlemen  in  the  situation  of  the  plaintiff  should 
l^now,  that  if  they  make  estimates,  and  do  not  use  all  rea- 
sonable care  to  make  themselves  informed,  they  arc  not  en- 
titled to  recover  any  thing."    And  to  this  I  am  disposed 
to  add  a  qualification,  which  is  found  in  my  brother  JSay- 
fey'«  opinion.     His  words  are,  "  The  plaintiff  claims  as 
much  as  his  services  are  worth ;  and  if  he  led  his  employ 
^*  into  a  great  expense  by  his  want  of  care ,  his  services 
^fouid  be  worth  nothing.''     If  you  think  the  lowness  of  the 
^^stimate  in  this  case  induced  the  parties  to  undertake  the 
^<>rk,  then  you  should  find  your  verdict  for  the  defend- 
^ts.    It  is  said  to-day,  that  there  is  a  difference  between 
an  estimate  and  a  contract.     I  do  not  agree  in  that  obser- 
vation :  between  honest  men  there  is  no  difference  at  all. 
A  man  should  not  estimate  a  work  at  a  price  at  which  he 
would  not  contract  for  it ;  for  if  he  does,  he  deceives  his 
employer.     It  appears,  that  1400/.  in  addition  to  the  esti- 
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mate,  was  required  for  planking  and  piling,  and  SJ8i 
in  addition  to  the  1700/.  for  the  completion  of  the  n 
Is  a  man  to  tell  me  that  a  thing  can  be  done  for  17< 
which  cannot  be  completed  for  less  than  5000/.  ?  But  i 
said,  there  has  been  no  negligence  here,  because  the  pi 
tiff  had  been  informed  by  another  of  the  state  of  the  f 
In  my  opinion,  he  should  not  have  trusted  to  such  infinr 
tion.  But  I  do  not  act  upon  my  own  opinion  alone;  £ 
find  the  opinion  of  Mr.  Telford  is  the  same.  But,  it  see 
the  plaintiff  did  not,  in  fact,  act  upon  the  information; 
he  built  the  bridge  forty  yards  distant  from  the  spot  wh 
he  was  told  the  marl  rock  had  been  found.  Howe 
great  the  plaintiff's  skill,  it  seems  to  me  impossible  to  i 
that  he  has  conducted  himself  properly  in  this  case.  Yi 
respect  to  the  road,  were  not  the  trustees  to  undents 
that  for  the  sum  mentioned  in  the  estimate  it  was  to 
done  to  their  satisfaction,  and  that  of  the  public  ?  You  ^ 
ask  yourselves  these  two  questions: — Isi,  Is  there  . 
great  walit  of  skiU,  or  great  want  of  attention?  Slid 
Do  you  think  these  defendants  would  have  engaged  in  ti 
scheme  if  they  had  been  truly  informed  upon  the  sulgai 
If  you  doubt,  incline  against  the  plaintiff.  I  do  not  tU 
the  charges  proved  to  be  customary  by  the  surveyors, « 
have  been  called,  are  at  all  improper,  when  I  consider  I 
great  skill  and  talent  which  these  gentlemen  must  bri 
to  bear  upon  the  questions  submitted  to  their  j 


The  jury  found  for  the  plaintiff,  damages  7£ 
saying,  that  they  held  the  plaintiff  liabk 
pay  his  subscription  of  500/.,  if  the  subaa 
ers  paid  their  proportions. 


Vaughan  and  WUde^  Seijts.,  and   Campbell^  for  \ 
plaintiff. 

Taddtfy  Serjt.,  and  Patteson,  for  the  defendants. 
[Attornica— //iirrf  .Jr  J.,  and  Jenkins  ^  CoJ] 
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In  the  ensuing  Michaelmas  Term,  a  rule  nisi  was  ob- 
^^ned  for  reducing  the  damages  to  250L,  which  vras  not 
^s, jrgued,  as  the  plaintiff  consented  to  take  his  verdict  for 
^iJAt  sum. 


If  the  surveyor  to  an  undertak- 
of  tins  sort  is  a  shareholder  in 
work,  he  cannot  recover  his 
in  an  action.    Holmes  v. 


Ihggint^  2  Dow.  &  Ry.  196,  a 
short  abstract  of  which  will  be 
found,  ante.  Vol.  I.  p.  353,  n.  (a), 
but  must  proceed  in  equity. 
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Wells  v.  Horton,  Executor  of  Blissett. 

Assumpsit.    The  first  five  counts  were  on  promises 

by  the  testator  for  money  lent,  money  paid,  &c.     The 

Bixth  count  stated,  that  the  testator,  in  his  life-time,  on  the 

Ist  of  January,  1808,  was  indebted  to  Mary,  the  wife  of 

***e  plaintiff,  then  being  sole  and  unmarried,  for  money 

*®nt  and  forborne ;  and  the  said  money  remaining  unpai(), 

*he  said  testator  in  his  life-time  afterwards,  and  after  inter- 

**^rriage  of  said  plaintiff*  and  the  said  Mary,  on  the  1st  of 

January,  1816,  in  consideration  that  the  said  plaintiff  would 

*o^l)ear  to  proceed  against  him  for  the  recovery  of  the  mo- 

^^^y  daring  his  life-time,  undertook  and  promised  the  said 

l^I^intiff  that  his  executor  should,  after  his  decease,  as 

^^ch  executor,  pay  to  the  said  plaintiff  the  said  sum  of 

^^oiiey.     It  then  averred,  that  the  plaintiff  did  forbear  to 

t^^^^oceed  against  the  testator,  and  that  assets  came  to  the 

^^a^ds  of  the  defendant  more  than  sufficient  to  pay  debts, 

^^S^icies*  &c.     The  seventh  count  was  similar  to  the  sixth, 

^^cept  that  it  contained  no  averment  either  of  forbearance 

^^^  of  assets.     The  eighth  count  was  on  an  account  stated 

*^^tween  the  plaintiff  and  defendant.     The  pleas  were  the 

S^neral  issue,  and  the  statute  of  limitations. 

A  clerk  in  the  bank  proved,  that  in  the  stock  ledger,  in 

^^e  year  1807,  there  was  a  sum  of  3108/.  9^?.  7rf.  standmg 

^*^  the  name  of  Mary  Blissett  (who  was  the  daughter  of  the 

^stator) ;  and  that  sum  was  transferred  to  the  testator  by 

'^  power  of  attorney  given  to  him  on  the  2nd  of  October 


July  5(A. 

A  person 
borrowed  a  suni 
of  money  in  the 
year  1807.  In 
the  year  1815, 
he  stated,  by  . 
parol,  to  the  at- 
torney of  the 
party  entitled  to 
it,  that  he  had 
made  provision 
by  his  will,  and 
had  directed  his 
executors  to  pay 
it  at  his  death. 
He  died  in  the 
year  1825, 
without  having 
made  any  such 
provision. — 
Held,  in  an  ac- 
tion against  the 
executor,  that 
the  promise  was 
good,  and  the 
money  recover- 
able ;   that  nei- 
ther the  statute 
of  frauds  nor  the 
statute  of  limi- 
tations applied 
to  the  case;  and 
that  a  moral  ob- 
ligation to  pay 
was  a  sufiicicnt 
consideration 
for  the  promise. 
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in  that  year.     Mary  Blissett  was  married  to  the  pkinti 
in  October  1813. 

Mr.  Montrioui  an  attorneyi  was  then  caQed  as  a  wii 
He  stated,  that  on  the  13th  June,  1815,  he  had  an  in- 
terview with  the  testator,  at  the  request  of  the  plainti 
He  told  him,  that  the  plaintiff  and  his  wife  wished  to  mak 
a  settlement  of  Mrs.  Wells's  share  of  the  residuary  esta 
of  Mr.  Tibbs,  preparatory  to  which  they  were  desirous 
coming  to  some  arrangement  with  him  as  to  the  payme^  ^ 
of  that  part  of  it  which  had  been  lent  to  hinu    The  tes 
tor  said,  they  were  aware  he  could  not  return  the  mo: 
in  his  life-time ;  that  he  had  made  several  proposals  to 
plaintiff  about  it,  to  which,  if  he  did  not  think  proper- 
accede,   or  if  he   inconveniently  pressed   him  for  f^, 
ment,  he  should  erase  his  and  his  daughter's  name  oiL^ 
his  will  altogether.    The  witness  replied,  that  it  was 
the  plaintiff's  intention  to  press  him  inconveniently,  Im  mt 
he  wished  that  some  arrangement  might  be  made, 
testator  said,  that  he  had  made  provision  by  his  will, 
had  directed  his  executors  to  pay  the  money,  meaning 
specific  sum ;  and  he  thought  that  the  best  security  w! 
the  plaintiff  could  have.     The   witness  observed,  that 
will  was  always  revokable,  and  that  it  was  hardly  to  be 
pected  that  the  plaintiff  should  rely  upon  it,  and  sugge 
the  giving  a  bond  or  a  prombsory  note,  to  which  the 
tator  objected.    The  witness  then  proposed  a  letter,  star"  ^ 
ing  what  his  intentions  were.     The  testator  sdid,  that 
would  not  subscribe  any  writing;  that  the  plaintiff  kne*" 
well  his  intention  towards  his  daughter,  and  that  if 
was  not  satisfied  with  the  repayment  at  his  deatli,  he 
take  his  own  course.     The  witness  said,  he  would  rela 
what  had  passed  to  the  plaintiff,  but  could  not  say  w 
ther  he  would  agree  to  it  or  not.    The  witness  did  co; 
municate  it  to  the  plaintiff,  for  whom  he  was,  at  the 
professionally  concerned;  and  he  was  not  instructed 
take  any  steps  against  the  testator:  but  he  stated  that 
could  not  say,  whether  the  forbearance  was  particuku^^^  ^ 
upon  the  faith  of  the  testator's  promise.     On  his  cross- 


t 
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a^niinationy  he  said,  that  the  plaintiff  and  his  wife  were  sepa- 
.ted|  and  that  the  plaintiff  was  a  sugar-broker,  and  in  the 

1824  stopt  payment,  and  paid  2s.  6d.  in  the  pound. 
The  will  of  the  testator,  proved  the  2d  of  January, 
1 8£6,  was  read.     It  appointed  the  defendant  sole  execu- 
tor.   It  gave  a  sum  of  100/.  a-year  to  the  testator's  wife, 
SOlm  a-year  for  the  maintenance  of  a  natural  son,  and  SOL 
a-year  for  the  maintenance  of  a  natural  daughter.   It  then 
gave  an  annuity  of  100/.  a-year  to  the  plaintiff's  wife  for 
life,  to  be  paid  half-yearly,  separate  and  apart  from  the  con- 
trol of  any  husband.     This  annuity,  after  her  death,  was 
to  go  to  his  granddaughter.  Rose  Wells,  and  after  her 
decease  was  to  form  part  of  the  residuary  estate.     The 
T^siduary  estate  was  given  to  the  testator's  son  and  daugh- 
ter;  and  if  they  should  die  before  the  age  of  twenty-one, 
then  it  was  to  go  to  his  next  of  kin  living  at  the  death  of 
the  survivor  of  such  son  and  daughter.     The  property  was 
"Worn  under  18,000/. 


Wblls 

V, 
HORTOK. 


OfulaWf  Serjt.y  for  the  defendant. — As  to  the  special 
^^^ttits,  the  plamtiff  ought  to  be  nonsuited,  as  the  promise 
Proved  by  the  witness  was  not  such  as  to  support  what  is 
^d  in  them.  And,  with  respect  to  the  money-counts,  the 
statute  of  limitations  puts  them  out  of  the  question. 

Best,  C.J. — I  think  that  the  seventh  count  is  proved. 

OfislaWf  Serjt. — Does  not  your  Lordship  tliink  that  the 
^^tute  of  limitations  applies  to  that  count? 

Hest,  C.  J. — I  think  not,  as  the  undertaking  was  to  do 
^^Hiething  on  a  certain  event,  which  event  has  occurred 
the  six  years. 


^^nsloWf  Serjt.,  then  submitted,  that  the  statute  of  frauds 
applicable  to  the  case,  and  the  promise  ought  to  have 
ti  made  in  writing. 
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Best,  C.  J.  —  I  think  the  contingency  might  have  hap- 
pened within  the  year;  and  that  will  bring  it  within  the 
case  mentioned  in  Selwyn  about  the  ship's  coming  back  (a). 
I  myself  think,  that  a  judge  at  Nisi  Prius  is  not  warrani 
in  going  against  the  decision  of  a  Court.  I  act  upon 
decision,  but  will  give  you  leave  to  move  the  Court 
the«ubject. 

Onslow,  Seijt.  — There  is  no  consideration  to  suppo' 
this  special  promise. 


Best,  C.  J. — I  think  there  is  plenty  of  consideratic^^ 

There  was  a  moral  obligation  to  pay ;  and  I  hope  that  ^^K--^' 

— 
judges  in  Westminster  Hall  Mrill  always  hold,  that  a  mx^^^^^ 

obligation  to  pay  is  a  sufficient  consideration  for  a 

to  pay. 


Onslow,  Serjt. — The  words  of  the  promise  proved, 
that  he  k(ui  made  provision,  and  hcul  directed  his  execi 
tors  to  pay.    This  is  in  the  past  tense,  and  the  dedantic^n 
is  in  the  future. 


Best,  C.  J.,  in  summing  up,  said — If  ^you  think 
plaintiff  was  induced  to  forego  his  claim  in  consequaMse 


(«)  Anonymous,  Pas.  5  W.  &  M. 
C.  B.  Salkeld,  280.  A  parol  pro- 
mise was  made  to  pay  a  sum  of 
money  on  the  retmn  of  a  certain 
ship.  The  ship  did  not  return 
till  two  years  after  the  promise. 
All  the  Judges  held,  that  the  pro- 
mise was  good,  and  not  within  the 
statute  of  frauds,  saying,  that  it 
only  extended  to  such  promises, 
whore,  by  the  express  appointment 
of  the  party,  the  thing  was  not  to 
be  performed  within  a  year,  and 
that,  by  possibility,  the  return  of 
the  ship  might  have  been  within 


the  year,  though,  by  acddcnt, 
happened  to  have  been 
beyond  it    This  case  was 
and  approved  by  Mr.  Justice  If  i 
motf  in  a  case  of  FenUm  v. 
lers,  executor  of  May,  reported 
3  Burr.  1278.    In  that  case, 
Court  of  King's  Bench  held, 
the  statute  did  not  apply  to  a 
rol  promise  by  a  master  to 
yearly  wages  to  a  servant,  and 
by  his  last  will  and  testament- 
give  and  bequeath  to  such 
a  legacy  or  annuity  of  16/.  a-y^ 
for  life. 


St 


l^RINITY  TERM,  7  GEO.  IV. 

I^is  expecting  a  legacy  ^  though  he  is  disappointed  in  his  ex- 
pectation,  yet  he  cannot  recover.  I  am  of  opinion,  that  the 
-^'ords,  **  I  have  made  provision,"  used  by  the  testator,  are  "• 

^mifficient  to  satisfy  the  count  in  the  declaration.  If  you 
-tbink  the  testator  made  the  specific  promise,  then  the  plain- 
tiSk  entitled  to  a  verdict.  If  he  merely  promised  to  make 
provision  generally,  but  not  with  a  reference  to  the  speci- 
fic; sum,  though  the  provision  viras  not  sufficient,  yet  the 

cannot  recover. 

Verdict  for  the  plaintiff. 

JSosanguet,  Serjt.,  and  Holroyd,  for  the  plaintiff. 

Onslow  and  Spankief  Serjts.,  for  the  defendant. 
[AUomies— Hdurauia^,  T.  Sf  I/.,  and  WameJ] 


Itf  the  ensiung  Michaelmas  Term,  a  rule  nisi  was  ob- 
tained, pursuant  to  the  leave  given,  which  was  discharged 
after  argument. 


Dean  and  Others  v.  M*Ghie  and  Another.  q^^  2g^^ 

Assumpsit.    The  plaintiffs  were  the  assignees  of  a      if  the  brokers 
*^nkrupt  named  Prince,  and  the  defendants  were  the  brok-  ^uSJi^o 
^I'a  of  a  person  named  Chance.     The  action  was  brought  *»«»  taken  pos- 

to  session,  receive 

recover  a  sum  of  money,  which  had  been  paid  to  the  the  freight,  it  is 

wfendants  as  the  freight  of  a  ship  called  the  Rosalind.       fi^m^m'ln^ 
A  clerk  from  the  Custom  House  produced  the  books  «»  action  of  «- 

r  *  ^         tumpttt  by  the 

*^pt  there,  relating  to  the  ownership  of  vessels,  from  which  assignees  of  the 
it  appeared,  that  on  the  29th  of  December,  1824,  the  l^^^'com' 
'bankrupt.  Prince,  was  the  owner  of  the  Rosalind;  and  bankrupt),  if  a 

y^  •**"*  equal  m 

*^e  proved,  that  on  the  3d  of  March,  1826,  an  indorse-  amount  has 
^^nt  was  made  on  the  register  of  a  transfer  from  Prince  to  the  mortgagee 
Chance  of  the  whole  of  the  ship,  by  a  bUl  of  sale  by  way  ^f  JJe  ^^S 
^f  mortgage,  dated  the  16th  of  November,  1825,     The  in-  ^«««»-  * 
^oraement  was  not  made  earlier,  because  the  ship  was  away 
on  a  voyage ;  but  the  witness  stated,  that  the  bill  of  sale 
^^  shewn  to  him  on  the  25th  of  November,  1825.  Prince 


388 


CASES  AT  NISI  PRIUS. 


1826; 


became  bankrupt  on  the  4th  of  Februaryi  18S6.  The 
freight  was  paid  to  the  defendants  in  the  months  of  March 
and  June,  1826,  and  they  paid  it  over  to  their  principal, 
Chance,  by  whom  they  were  indemnified,  but  not  till  after 
they  had  received  notice  not  to  do  so  from  the  phuntiffii 
The  right  of  the  plaintiffs  to  sue  as  assignees  was  ad- 
mitted. 

For  the  plaintijBTs,  it  was  contended,  that  they  were  en- 
titled to  recover;  because  Prince,  whom  they  represented; 
continued  to  be  owner  of  the  ship,  notwithstanding  the 
mortgage,  and  as  such  was  entitled  to  the  freight.  The 
4  Geo.  4.  c.  41,  s.  43,  was  referred  to  (a). 

For  the  defendants,  it  was  contended,  that  the  statute  re- 
ferred to  had  no  operation  in  the  case  of  a  mortgagee  inpos* 
session;  and  also,  on  the  authority  of  the  case  of  Z>iroii  v. 

m 

Hamond{b)f  that,  being  the  agents  of  Chance,  they  could 


(a)  That  secdon  enacts  as  fol- 
lows : — "  That  when  any  transfer 
of  any  ship  or  vessel,  or  of  any 
share  or  shares  thereof,  shall  be 
made  only  as  a  security  for  the 
payment  of  a  debt  or  debts,  either 
by  way  of  mortgage  or  of  assign- 
ment  to  a  trustee  or-trustees,  for 
the  purpose  of  selling  the  same 
for  the  payment  of  any  debt  or 
debts,  then  and  in  every  such  case 
the  collector  and  comptroller  of 
the  port  where  the  ship  or  ves- 
sel is  registered  shall,  in  the  entry 
in  the  book  of  registry,  and  also 
in  the  indorsement  on  the  certifi- 
cate of  registry  in  manner  herein- 
before directed,  state  and  express 
that  such  transfer  was  made  only 
as  a  security  for  the  payment  of  a 
debt  or  debts,  or  by  way  of  mort- 
gage,  or  to  that  effect;  and  the 
person  or  persons  to  whom  such 
transfer  shall  be  made,  or  any 


other  person  or  persons  clainiing 
under  him  or  them  as  a  mort|ph 
gee  or  mortgagees,  or  a  trustee  or 
trustees  only,  shall  not,  by  reason 
thereof,  be  deemed  to  be  the  own- 
er or  owners  of  such  ship  or  vessd, 
share  or  shares  thereof;  nor  shall 
the  person  or  persons  making  siidi 
transfer  be   deemed,    by  reason 
thereof,  to  have  ceased  to  be  an 
owner  or  owners  of  such  slup  or 
vessel,  any  more  than  if  no  sach 
transfer  had  been  made,  exc^io 
far  as  may  be  necessary  for  the  '• 
purpose  of  rendering  the  sl^ 
vessel,  share  or  shares  so 
ferred,  available  by  sale  or  olher-^ 
wise,  for  the  payment  of  the  deb^« 
or  debts,  for  securing  the  paymen*^ 
of  which  such  transfer  shall  hai 
been  made." 

(6)2B.  &A.  310.  It  was 
held,  that  an  agent  cannot  dispnlV^ 
the  title  of  his  principal;    ani^.^ 
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Ymot  dispute  his  title,  but  were  bound  to  pay  over  to  him  the 
sxmoney  they  received. 

The  bill  of  sale/  by  way  of  mortgage,  dated  16th  Novem- 
t>or9 1825,  was  then  offered  in  evidence.  It  had  no  stamp, 
and  therefore  was  objected  to.  To  answer  lliijj  objec- 
tion, the  Stat.  6  Geo.  4,  c.  41,  s.  1,  was  referred  to  (a)* 


M'Ghib. 


Sest,  C.  J.,  was  of  opinion,  that  the  transfer  was  good. 


It  was  then  stated,  that  the  bill  of  sale  contained,  in  ad- 
dition to  the  assignment  of  the  ship,  an  assignment  of  a  po- 
licy of  insurance  ;  it  was  contended,  that  as  such  assignment 
iras  not  mentioned  in  the  statute  which  had  been  referred 
to,  the  instrument  was  not  valid  unless  it  were  stamped. 


£est,  C.  J. — I  am  of  opinion,  that  that  circumstance 
oolj  makes  it  void  pro  tanto. 


The  bill  of  sale  was  then  read.  It  was  for  a  loan  of  8000/. 
The  day  for  redemption  was  the  16th  of  January,  18^. 
I^roof  was  then  given,  that,  on  the  26th  of  January,  1826, 


***erelbre  where  a  ship  originally 

***fc»igcd  to  one  of  two  partners, 

•**d  had  been  conveyed  toB.  for  se- 

^'"Hng  a  debt,  and  B.  became  the 

*^  rq^istered  owner  of  the  ship, 

•■^  afterwards,  at  agent  for  both 

^•»t*«ri^   insured   the  ship  and 

^^^igliC,  and  charged  them  with  the 

^^^'^^ttdinns,  &c,  and  on  a  loss  hap- 

Pl'iiiing^  recdved  the  money  from 

Underwriters: — Held,  that  he 

aocoontable  to  the  assignees 

^*  the  sonriring  partner  for  the 

^^•pluB,  after  payment  of  his  own 

'•^bt,  and  not  to  the  executors  of 

^^  deceased  partner,  to  whom 

**^  alup  originally  belonged. 

C«)  That  section  enacts  as  fol- 
Itvwt:— «'  That  from  and  after  the 


passing  of  this  act,  [10th  June, 
1825,]  all  stamp  duties  now  paya- 
ble in  Great  Britain  and  Ireland 
respectively,  upon  or  in  respect  of 
any  bill  of  sale,  or  any  convejrance, 
assignment,  or  other  deed  or  in- 
strument  whatever,  for  the  sale, 
transfer,  or  other  disposition,  ei- 
ther absolutely  or  by  way  of  mort- 
gage, or  otherwise,  of  any  ship  or 
vessel,  or  any  part,  interest,  share, 
or  property  of  or  in  any  ship  or 
vessd,  shall  wholly  cease,  deter- 
mine, and  be  no  longer  paid  or 
payable;  any  thing  in  any  act  or 
acts  of  parliament  contuned  to  the 
contrary  thereof  in  anywise  not- 
withstanding." 
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a  person  took  ike  command  of  the  shipj  by  order  of 
defendantSj  on  behalf  of  Chance,  whoi  she  was  on 
homeward  voyage,  at  a  phu^e  called  the  Lower  Hope^    j 
few  miles  below  Graresend ;  and  also  tiiat  nearly  douhfe 
the  amount  sought  to  be  recovered  by  the  plamtiffs  liMi 
been  expended  in  the  payment  of  the  wages  of  the 


Best,  C.  J.,  upon  this,  observed  to  the  plaintiff's  coun- 
sel— As  this  is  an  action  for  money  had  and  received^ 
can  you  recover? 

Plaintiff 'm  Counsel— They  are  not  at  liberty  to  tlifo^ 
all  this  upon  the  freight? 

Best,  C.  J. — The  action  of  assumpsit  is  an  equitabfe 
action;  and  my  Lord  Mansfield  said,  that,  in 
you  can  recover  nothing  but  what  you  are  entitled  to 
ceive  in  equity*    You  were  liable  to  pay  these  thingvi 
and  the  defendants  have  paid  them  for  you;  therefore, yos 
cannot  recover  the  money  from  them.  I  am  of  opinion,  dia^ 
the  plaintiff  must  be  called. 

Nonsuit 

Basanquei  and  Tadtfyf  Serjts.,  and  Evans,  for  the 
plaintiffs. 

Wilde,  and  Adams,  6erjts.,for  the  defendants. 
[Attomies— JiCetfrvey  )•  S,,  and  Bell  ^  B.] 


In  the  ensuing  Michaelmas  Term,  a  rule  nisi  for  settiv 
aside  the  nonsuit  was  obtained,  which  was  discharged  ^ 
ter  argument. 
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King  f.  Butterworth  and  Another.  Oct.  sut. 

[Special  Jury.] 

J.  jRESPASS  for  breaking  and  entering  the  dwelling-  The  occupier* 
liouae  of  the  plaintiff^  situate  in  a  certain  place  called  Ser-  ^^ant**  inn, 
jeanf  8  Inn,  in  Fleet-street,  and  taking  away  his  goods  and  j^^j^o  ^'^ 
diatteh.    Hear— Not  ffuilty  (a).  poor's  ratea  to 

It  was  admitted,  that  the  defendants  were  overseers  ot  Dunstan  in 
the  pariah  of  St.  Dunstan  m  the  West;  that  they  entered  *^*  ^^ 
*fae  I^aintiff's  house,  which  was  numbered  1 1  in,  and  al- 
ways fonned  a  part  of,  Serjeant*s  Inn;  that  they  took  the 
goods  of  the  plaintiff  as  a  distress  for  poor's  rates  claimed 
vy  die  pariah;  that  the  plaintiff  was  the  occupier  of  the 
boQae  in  question;  and  that  the  rate  had  been  both  pro- 
perly made  and  demanded;  and  also,  that  the  locus  was* 
^Wim  the  dty  of  London. 

The  question  was,  whether  Serjeant's  Inn,  Fleet-street, 
^Anned  a  part  of  the  parish  of  St.  Dunstan,  and  as  such 
^*8  liable  to  the  payment  of  poor's  rates.  This  was  the  first 
^me  that  the  claim  had  been  made,  and  the  absence  of  any 
pluvious  demand  was  relied  on  by  the  plaintiff  as  suflScient 
^  call  on  the  defendants  to  make  out  their  case. 

fVilde,  Seijt.,  for  the  defendants,  then  argued  as  fol- 
^^^^8: — In  former  times  opinions  and  prejudices,  not  well 
founded,  led  to  the  neglect  or  omission  on  the  part  of 
Parishes  of  calling  upon  some  persons  to  pay  rates,  who, 
^  point  of  law,  ought  to  have  been  so  called  on.  That 
^^  been  the  case  in  the  present  instance.  About  the 
fonrteendi  century,  a  man  named  Dalby  bequeathed  a 

(«)  By  the  statute  43  Eliz.  c.2,  taking  of  any  distress,  &c.,  by  au- 

*-l5»  it  is   enacted,  that  if  any  thority  of  that  act,  the  defendant 

*^on  of  trespass  or  other  suit  inay  either  plead  not  guilty,  or 

^1  happen  to  be  attempted  and  justify,  &c. 

""'^oglil  against  any  person  for  . 
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1 6^6.        sum  of  money  to  the  Dean  and  Chapter  of  York,  for  tfa€ 
King        purpose  of  founding  a  chauntry,  m  which  masses  might  be 

Butte     %  *^^  ^^'  ^^®  repose  of  his  soul.    With  this  money,  the 
,woRTB.       dean  and  chapter  purchased  a  house  m  St.  Dunstan'sio 
the  West,  standing  on  the  present  site  of  Serjeant's  Ion* 
It  formed  no  part  of  a  monastery,  nor  was  it  subject  to  any 
peculiar  jurisdiction.     It  remained  in  the  hands  of  the 
dean  and  chapter  till  the  Reformationi  when  it  was  rap- 
posed  to  have  escheated  to  the  crown  as  property  derded 
to  superstitious  uses ;  and  in  consequence^  in  the  rdgn  off 
Edward  the  Sixth,  it  was  seized  into  the  hands  of  the 
crown,  and  some  short  time  after  sold  to  Lord  Chief  Jo- 
tice  Montague*    Previously  to  the  purchase  by  the  Dean 
and  Chapter  of  York,  an  inquiry,  by  writ  of  ad  quod  Jkuih 
num,  was  made  in  the  ninth  year  of  Henry  the  Foortlif 
(1408),  which  was  followed  in  1409  by  a  license  to  hold  ia 
mortmain.     Both  these  documents  describe  the  propeitf 
as  situate  in  the  parish  of  St.  Dunstan.    The  gnot  ta 
Lord  Chief  Justice  Montague,  as  well  as  a  particohr 
made  out  previous  to  such  grant,  in  the  third  year  of  Ed- 
ward the  Sixths  mention  a    messuage-house  and  here- 
ditaments, commonly  called  Serjeant's  Inn^  in  the  occu- 
pation of  the  judges  under  a  lease  for  years^  and  oerdia 
other  houses  and  shops  in  Fleet-street^  in  the  possesiioD 
of  other  persons,  but  describe  them  all  as  in  the  paiiihof 
St.  Dunstan,  and  identify  the  property,  by  adding,  ''  oon* 
monly  called,   Dalby's  chauntry.**      These  houses  and  ' 
shops  in  Fleet-street,  being  occupied  by  tradesmen^  h«^ 
been  rated  for  many  years.     The  messuage  called  Ser- 
jeant's Inn  continued  to  be  occupied  by  Lord  Chief  Jus- 
tice Montague,  and  the  other  judges,  for  a  considerable 
time;  and  the  whole  property  is  described  in  the  will  of 
the-Lord  Chief  Justice  as  being  within  the  parish,  no  di^* 
tinction  being  made  between  the  large  house  and  ^ 
shops,  &c.  in  the  occupation  of  the  tradesmen.    SometiiO^ 
after  this,  it  was  conceived,  that  the  property  had 
legally  vested  in  the  crown,  and  an  action  of  ejectment 
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wrought  by  a  person  named 
tbe  shops  in  Fleet-street,  to 

« 

.  im)  Tlie  case  is  reported  as  fol- 
lovrs  in  Groke  James,  p.  51. — 
*«   jHoUawmy   v.    Waikins.    Ejec- 
tuftuJirnuB,  for  a  house  adjoining 
to  Serjeant* 8  Inn  in  Fleet-street, 
«n(d  depending  upon  the  same  ti- 
tle.   Upon  a  special  verdict,  the 
cttsewas — ^The  Dean  and  Chapter 
o£  York  had  devised  unto  them,  by 
Dalby,  400/.,  to  the  intent  to 
a  chantery  in  their  church 
papetoaUy,  and  an  obit  for  the 
Mml  of  Dalby,  and  that  the  chan- 
Verj  priest  should  have  48  marks 
7Cttly,&c.  King  Henry  the  Fourth 
gnated  Hoence  unto  them  to  pur- 
chaw  tiioae  houses  in  Fleet-street 
and  odier  land  in  York,  ad  onera 
iC  qMrc  pieiaiiif  in  the  mil  of  Dal- 
tif  mentioned  to  be  performed; 
^itoeopon   they  purchased  this 
W,  and  made  ordinances  how 
te  priest  should  be  midntained, 
v8  agreed  with  the  executors  of 
Difty  for  the  finding  him  perpe- 
tttDy;  and  they  confess  the  re- 
ceipt of  that  400/.  devised  to  them, 
^  obliged  themselves  ac  omnia 
^Mc  fiia  ad  performandum,  &c. 
Aadhwas  found,  that  the  dean 
*Dd  chapter   employed   8/.    for 
tk  maintenance  of  a  priest,  and 
^^  soma  for  the  maintenance 
^  IQ  obU,  and  that  those  lands 
^•We,  in  primo  Edw,  6,  certi- 
^  to  be  employed  for  a  chante- 
'y*  ind  the  stat.  of  pnmo  Edw. 
^  was  found,    and  the  proviso 
^^fXfan  for  deans  and  chapters, 
fc.  And  that   the  king  had  it 
M  ^latery  land, .  and  gave  it  to 
^  Bdward  Montagu^  &c.,  under 
^W  the  defendant  claims.  And 
fcdean  and  chapter  entered  and 


HoUoway,  a  tenant  of  one  of 
try  the  right  (a).     The  venue 

let  to  the  plaintiff,  and  if,  &c.  , 
And  it  was  moved,  that  this  was 
a  chantery  indeed,  or  at  least  in 
reputation,  and  so  given  to  the 
king;  and  of  that  opinion  were 
Daniel  and    Warberton.    For  it 
^appears,  that  the  lands  were  pur- 
chased for  this  cause,  and  to  this 
purpose,  and  a  priest  maintained 
therewith;  so  as  it  is  a  chantery  in 
reputation,  if  it  be  not  in  fact : 
nor  were  those  lands  the  proper 
possession  of  the  dean  and  chap- 
ter, within  the  intent  of  the  pro- 
viso of  the  statute ;  but  their  pos- 
sessions to  this  purpose  only ;  and 
therefore  they  are  given  to  the 
king  by  the  statute  oi  prima  Edw. 
6,  but  the  other  justices  e  contra ; 
because  there  be  not  any  lands 
^ven  by  Dalby;  and  his  intent 
cannot  make  a  chantery;  and  the 
dean  and  chapter  did  not  make 
any  chantery,  nor  appoint   any 
lands  thereto,  but   oblige   their 
goods  for  the  payment  of  an  an- 
nual sum  to  a  priest,  &c.  and  that 
sum  which  was  pmd,  was  not  paid 
out  of  the  land  only,  but'  out  of 
all  their  possessions;  and  when 
no  lands  certain  are  given  to  that 
purpose,  nor  employed  for  that 
purpose,  it  is  not  reason    they 
should  be  given    to.  the   king  : 
wherefore  it   was  adjudged  for 
the  plwntiff."— Mich.  Term,    2 
Jac.  Com.  Banc. 

At  the  time  when  this  case  was 
decided,  there  were  five  judges  of 
the  Common  Pleas,  which  will 
account  for  the  plaintiff's  having 
a  majority  in  his  favor,  after  two 
of  them  had  given  their  opinions 
agdnst  him. 


182G. 
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in  this  action  waa  laid  in  St.  Dunstan's,  and  there  woiiM 
have  been  a  nonsuit^  if  that  had  not  been  proved.  The 
Jury  abo  found  a  special  verdict,  in  which,  firom  the  be- 
ginning to  the  end,  the  whole  of  the  property  is  deacribiBd 
as  in  the  parish.  The  result  of  this  action  was,  that  by  a 
judgment  in  error,  pronounced  in  the  second  year  of  James 
the  First;  the  property  was  restored  to  the  Dean  and  Chap- 
ter of  York,  who  have  possessed  it  ever  since*  In  the 
,  year  1676,  the  judges  and  Serjeants,  who  at  that  time  lived 
in  the  inn,  were  desirous  of  having  a  chapel  consecrated 
there,  and  in  consequence  they  petitioned;  and  a  deed 
of  consecration  was  executed,  in  which  the  descriptioti  aifr* 
cords  with  that  in  the  other  documents ;  and  in  it  there 
is  a  clause  saving  ''  the  rights  and  oblations**  of 
parish  of  St.  Dunstan  *'  to  it  of  right  or  custom  <Mr  in  an; 
wise  howsoever  due."  Now,  this  being  an 
instrument,  (and  the  division  of  parishes  being  an 
astical  matter),  it  is  a  document  of  great  authority  on 
subject  of  the  present  claim.  Would  not  the  judges 
Serjeants  have  got  some  exception  inserted,  if  it  were 
that  the  parish  had  no  rights  within  the  Inn  ?  But,  in 
dition  to  this,  the  parish  were,  about  this  time,  at 
for  accommodation  for  the  judges  in  the  parish 
and  paying  the  parish  officers  for  attendance  upon 
There  is  no  doubt  but  the  judges  gave  largely  in  cham.'^, 
and  respect  for  their  feelings  might  lead  the  parish  ^- 
iiccrs  to  omit  them  in  the  rates,  especially  as  rates  at 
time  were  not  of  much  importance.  But  they  could 
have  put  themselves  to  expense  in  repairing  pews,  &c  tost 
the  judges,  if  the  judges  had  not  been  parishioners.  About 
the  year  1658,  monthly  assessments  were  made,  aooo^x^' 
ing  to  districts,  by  commissioners,  for  the  use  of  the 
monwealth ;  and  those  assessments  for  Serjeant's  Inn 
collected  amongst  those  made  in  the  parish  of  St*  jy\XO^ 
tan.  It  is  clear,  that  some  part  of  this  property,  whieb  ^ 
all  held  under  one  title,  has  been  rated  to  the  poor;  ^*** 
if  an  exception  can  be  claimed  for  the  place,  then  it  w^  ^^ 
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difficult  to  account  for  this  circumstance ;  but  if,  as  I  con- 
tend, the  exception  was  to  the  persons,  and  not  to  the 
pkoe^  then  the  situation  of  the  persons,  being  judges  of  the 
realm>  furnishes  a  reasonable  ground  for  such  exception. 

■ 

Translations,  examined  with  the  originals,  were  then  put 
ia,  of  the  writ  of  ad  quod  damnum^  the  Ucenoe  to  hold 
in  mortmain,  the  particular,  and  the  grant  from  the  crown 
to  Lord  Chief  Justice  Montague,  as  were  also  an  examined 
copy  of  his  Lordship's  will,  and  the  judgment  in  the  ^ 
James  L  The  deed  of  comecration  of  the  chapel  in 
the  year  1676  was  also  put  in. .  The  whole  of  these  docu- 
mfluta  oorresponded  with  the  statement  given  of  them  by 
Wilde,  Serjt. 

Mr.  Hopkins,  the  vestry  clerk  of  the  parish,  then  pro-* 
doced  from  the  parish  records  an  ancient  book,  called 
*'  Dom^ay-book,"  commencing  1st  EUz.  (1558).  There 
uras  anitem*  among  others,  of  6^.  Sd.,  received  of  the  judges 
and  Serjeants  for  the  finding  of  buckets  to  be  used  in  oase 
of  fii:Q,  The  witness  also  produced  the  Scavenger's  Rate- 
lM)oks  for  the  years  16^  and  16^.  There  was  a  charge  of 
**  Serjeant's  Inn,  5s."  and  an  item  of  3«.  6d.  for  a  house 
xiext  but  one  to  Serjeant's  Inn,  occupied  by  Matthew  Hoi- 
lowayr^nd  3$.  64.  for  another,  and  2s»  8cL  for  another,  and 
tben  came  Ram  Allay,  for  which  no  charge  was  made. 

(The  back  parts  of  some  of  the  houses  in  Serjeant's  Inn 
stxe.  built  upon  ground  which  was  formerly  the  site  of 
houses  in  Ram  Alley,  and.  which  is  clearly  within  the  pa- 
nah  of  St.  Dunstan.] 

The  Vestry  Minute  Book  was  then  produced,  containing 

^lie  churchwardens*  accounts  examined  and  allowed  by  the 

vestry.     In  the  account  for  the  year  1600,  were  the  fol- 

lowbg  items: — "  Paid  for  the  underpinning  of  my  Lord 

Chi^f  Justice's  pew,  6**;"  "  Paid,  mending  my  Lord  Chief 

^'vutice's  pew,  and  the  other  pews,  405."    In  the  account 

for  1609,  was  an  item,  "  Paid,  for  Serjeant's  Inn,  three 

quarters  of  a  year,  for  font  water.  Is.  6rf."    Under  the 

date  of  the  20th  of  October,  1634,  was  an  entry  of  an  or- 
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der  of  vestry^  that  the  senior  churchwarden  shoold 
vide  twelve  green  cushions  for  the  judges'  pews  in 
^   ^*  church.     In  the  account  for  the  year  1661,  was  an  order       ^f 

WORTH.       the  4th  of  September,  for  the  payment  of  8^.  and4«.  to  ^r*^ 
two  stafF-men  **  for  attending  the  judges  in  Serjeant's  I^iao 
both  in  Fleet-street  and  Chancery-lane,  during  the  ft>jzr 
last  Terms."     There  was  also  an  order  for  the  Tp^Mnsk- 
officers    to   advise  with  the  judges  upon  certain  mat- 
ters relating  to  the  parish  interests.     Evidence  was  al- 
so given  of  the  assessments  made  in  the  time  of  the  Ctmr-^ 
monwealth.    They  were  stated  to  be  made  on  the  inlut — 
bitants  and  landlords  of  houses  in  the  city  part  of  Si^^ 
Dunstan's,  and  to  be  charged  monthly  on  the.  said  pariah^    ^^ 
for  the  temporary  supply  of  the  armies  and  navies.  Ther^^^ 
was  this  entry,  **  In  the  precinct  next  Ludgate :  Serjeint'^^    ^ 
Inn,  on.  the  landlord,  6s.  3d.'*    There  was  an  entry  ot^ei^' 
charged  on  the  landlord  of  two  houses  adjoining, 
of  a  similar  description  were  continued  up  to  Christmas. 
1661. 

The  Stat.  25  Car.  S|  c.  1 ,  was  also  referred  to  as 
on  the  subject. 

Mr.  Hopkins,  the  vestry-clerk,  was  then  cross-ezamii 


by  Vaughafif  Serjt.    He  said,  that  he  had  been  a  parisK*  ^li- 
ioner  for  thirty  years,  that  he  had  collected  Elast 


ings  for  the  vicar  from  some  gentlemen  in  the  Inn ;  that  MT  he 

was  on  the  committee  that  prepared  the  act  of  the  1st 

4,  c.  69  (a),  for  the  purpose  of  giving  the  vicar  the  rectoi 

that  the  seven  names  there  specifically  enumerated 

the  names  of  occupiers  of  those  houses,  parts  of  wh=L  Jch 

abutted  upon  Ram  AUey  (being  numbers  1  to  7,  to  the  g ate 

leading  into  the  chapel) ;  and  that  the  reason  why  tBKie/ 


(a)  A  local  and  personal  act. —  In  a  schedule  to  that  act. 

The  title  of  the  act  is,  "  An  Act  house  in  the  parish  is  enumen^^A/; 

for  uniting  the  Rectory  and  Vi-  but  that  schedule  does  not  ^roii- 

carage  of  the  Parish  of  St.  Duns-  Udn  any  of  the  houses  in  Serjecui^ 

tan  in  the  West,  in  the  City  of  Inn,  except  seven,  parts  of  whSch 

London,  and  for  making  a  cer-  are  in  Ram  Alley,  which  was  $d- 

tain  Annual  Payment  to  the  Rec-  nutted  to  be  in  the  parish, 
tor  of  tb^Parish,  in  lieu  of  Tithes." 
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opt  there  was^  that  the  parish  did  not  wish  to  disturb  the 
d  modus.  He  admitted^  that  for  fifteen  years,  during 
hich  he  had  been  connected  with  the  perambulations  on 
8cension-day,  he  never  remembered  their  going  into 
srjeant's  Inn.  The  gates  were  shut;  and  the  parish  offi- 
fiB  neither  knocked  nor  used  any  other  means  for  the 
irpose  of  obtaining  admission. 

• .  • 

Fmtghan,  Serjt.j  for  the  plaintifi,  then  contended,  that 
was  clear  that  the  locus  in  question  was  not  part  of  the 
iriflh  of  St.  Dunstan.  If  it  were  so  considered,  it  is  most 
ctraordinary,  that  several  centuries  should  have  been 
iflfered  to.elapse  without  any  claim  for  poor's  rates  being 
ade.  The  question  is,  whether  it  b  part  and  parcel  of  the 
irish,  and  subject  to  its  jurisdiction;  and.not  whether  it 

locally  situate  within  it.  The  case  of  Marsden  v.  Waiih" 
\am  (a)f  tried  on  the  17th  of  this  month,  before  Lord 
ihief  Justice  Abbott,  is  an  authority  against  the  claim  of 
118  parish.  Much  reliance  has  been  placed  on  the  de- 
sription  of  the  property  in  the  documents  put  in;  but  as 
;  is  clear  that  a  part  of  the  property  mentioned  in  those 
.oeuments  was  within  the  parish,  that  will  account  for  the 
Bcomstance  of  its  being  so  described  generally.  It  is 
aid,  that  in  HoUoway  v.  Watkins,  as  the  venue  was  laid 
tk  St*  Dunstan's,  there  would  have  been  a  nonsuit,  if  that 
lad  not  been  proved;  but  in  that  case,  the  question  of  pa- 
ochiality  was  not  likely  to  be  agitated ;  for  the  object  there 
fas,  to  try  the  right  of  property;  and  the  particular  house 
iras  Matthew  Holloway*s  house,  which  was  one  that  was 
ndisputably  within  the  parish.     With  respect  to  the  re- 


(«)  That  was  an  action  brought  part  and  parcel  of  that  parish;  and 

o  try  whether  Thavie'8  Inn  ^vas  li-  the  jury,  on  the  evidence  there 

ible  to  contribute  to  the  poor's  given,  were  of  opinion,  that  Tha- 

rates  of  the  parish  of  St.  Andrew,  vie's  Inn  was  not  part  and  parcel 

ffolbom;  and  it  was  there  held,  of  the  parish  of  St.  Andrew,  HoU 

that  a  place  might  be  locally  situ-  bom. 
lie  within  a  parish,  without  being 
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ISM.^  pairs  of  the  pews,  the  Lord  Chief  Jiutice,  for  underpin* 
ning  whose  seat  a  charge  appears  to  have  been  madoj 
might  have  lived  in  Bell-yard  or  in  Chancery-lane.  This 
same  evidence  was  used  on  a  former  trial,  as  applying  to  . 
Seijeant^s  Inn,  Chancery  Lane.  Under  tfie  Land-tax  Act, 
4  W.  &  M.  c  1,  8. 130,  the  land-«ax  for  Serjeant^S'  bm 
was  collected  as  for  a  separate  precinct,  and  so  continued 
till  the  reign  of  George  the  Second^  and  then  it  was  pro- 
vided that  it  should  be  collected  by  the  district  collector 
of  the  City  of  London.  In  addition  to  all' this,  ifte  son* 
assertion  of  any  right  of  entry  into  Serjeant's  Inn  by  the 
parish  in  their  perambulations,  is  a  strong  chrcumstaiice 
against  the  claim  now  made,,  as  is  also  the  feet  of  dbere 
being  no  other  rates  made  upon  the  Inn,  except  the  scft- 
venger*s  rate. 

Best,  C.  J.,  said,  in  summing  up  to  the  Jury, — ^Wkeaa 
parish  has  for  several  hundred  years  acquiesced  in  the  no- 
tion, that  a  particular  place  is  not  within  it^  a  very  strong, 
case  should  be  made  out,  before  a  Jury  can  be  called  upon 
to  find  that  such  place  is  within  the  parish.  In  this  ease, 
the  property  in  question  has  passed  through  many  difies- 
ent  hands;  and  parties  have  no  doubt  given  more  for  it 
than  they  would  have  done*  if  ihey  had  not  thought  that 
it  was  extraparochial ;  and  they  have  been  induced  sa  to 
do  by  the  conduct  of  the  parish.  I  agree  with  my  bvo- 
ther  Vaughan  that  the  knowledge,  that  part  of  the  pro- 
perty mentioned  in  the  conveyances  was  dearly  witUb  tba 
parish,  might  induce  the  parties  drawing  them  to  descrSie 
it  generally  as  in  the  parish.  I  think  there  is  nothing  in 
the  observation  with  respect  to  the  certainty  of  a  nonsuit 
in  the  case  ot  HoUoway  v.  WcUAins,  if  it  had  not  been  un- 
derstood that  the  whole  was  within  the  parish  of  St.  Duofr-  " 
tan;  for  I  agree  with  my  brother  Vaughan,  that,  as  the  -^ 
object  in  that  case  was  to  try  the  right  of  property,  a-^ 
point  as  to  local  description  was  not  likely  to  be  made;^ 
and  in  fact,  as  part  of  the  property  was  undoubtedly  witbia^i 
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the  parish^  there  must  have  beeira  verdict  as  to  that  part, 
and  therefore  there  could  not  be  a  nonsuit.  As  to  the  as- 
sessment for  buckets  to  be  used  in  case  of  fire,  all  persons 
near,  whether  in  the  parish  or  not,  would  be  Interested  and 
disposed  to  make  contribution.  With  regard  to  the  assess* 
ments  for  the  scavenger's  rate  made  upon  Serjeant's  Inn,  it 
appears  to  me,  from  the  proportion  charged,  in  comparison 
with  other  adjoining  property,  that  the  assessments  were 
made  only  on  the  seven  houses,  and  not  on  the  other  part. 
It  is  a  cjurious  circumstance^  that  much  of  the  evidence 
used  to-day  as  being  applicable  to  Serjeant's  Inn,  Fleet- 
street,  was  used  on  a  former  trial  as  applying  to  Serjeant's 
Inn,  Chancery-lane.  As  to  the  monthly  assessments  made 
in  the  time  of  the  Commonwealth,  the  commissioners  did 
not  look  to  the  boundaries  of  parishes,  but  merely  to  the 
ability  of  parties.  But  the  land-tax  act  excludes  Serjeant's 
ittd  firom  the  parish;  and  that  is  at  least  as  strong  as  its 
indttsion  in  those  assessments.  It  is  a  very  strong  fact, 
liuit  although  poor's  rates  have  been  established  through- 
out England  since  the  forty^-third  year  of  ^ueen  Elizabeth, 
yet  not  one  sixpence  of  them  has  been  paid  by  the  inha- 
lataiits  of  Serjeant's  Inn  to  this  parish.  But^  it  is  said^ 
thiB  was  firom  respect  to  the  judges.  The  judges,  I  am 
sure,  never  had  any  desire  that  such  respect  should  be 
diewn  them.  But  the  fact  is  not  so ;  for  they  were  called 
upon  to  pay  other  things ;  and  the  same  respect  would 
iiave  applied  in  one  case  as  another.  The  fact,  that  the 
parish  in  the  perambulations  never  asserted  their  right  to 
Bilter  Serjeant's  Inn,  is  also  very  strong  against  them,  as  is 
Jmo  the  Act  of  Parliament  relating  to  the  tithes.  It  is  for 
l^ou  (the  jury)  to  say,  whether,  as  this  parish  has  for  seve- 
ral hundred  years  acquiesced  in  the  notion,  that  the  pro- 
perty in  question  was  extra-parochial,  they  have  made  out 
so  strong  a  case  as  to  justify  you  in  finding  that  it  does  in 
feet  form  a  part  of  the  parish. 

The  Jury  found  for  the  plaintiff. 
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1826.  Vaughan  and  Bosanquei^  Serjts.^  and  F.  Pollock^  for  th^ 

King         plaintiff. 

BUTTBR- 

WORTH.  Wilde  and  Spankie^  Serjts.^  and  Merewether,  for  the  de- 

fendants. 

[Attomies — Boxen  dale,  7*.  jr  17.,  and  Monhead.'] 


In  the  ensuing  Michaelmas  Term,  Wilder  Serjt.,  moved 
for  a  new  trial,  but  the  Court  refused  a  rule. 


Nov,  lit.  Bligh  v.  Wellesley. 

A  person,  to  V/RIM.  CON. — Certain  letters,  written  by  Mr.  Hamilton^ 

letters  required  ^'^  English  minister  at  the  Court  of  Naples,  to  the  de- 

*^***Su*^w  re  ^^'^^^^^j  ^^  *l^®  subject  of  an  application  made  to  him  to 

written,  said,  introduce  Mrs.  BUgh  at  that  Court,  after  she  had  left  her 

searched  in  a  husband's  house,  were  tendered  in  evidence.    The  lettets 

5f  wS^he**  of  the  defendant,  to  which  Mr.  Hamilton's  were  answeiSi 

thought  he  had  n^erc  not  in  Coyrt.    Mr.  Hamilton,  who  was  called  as  a 

pat  theni|  with- 
out being  able  witness,  Stated  that  he  thought  he  had  put  them  in  a  pat- 
but  adde^T^at  ticular  box,  which  box  he  had  searched,  and  did  not  find 
he  thought  they  ^jj^m  j^  it;  but  he  added,  that  he  thought  they  were 

were  some-  '  '  . 

where  in  his  somewhere  in  his  possession ;  and  he  had  not  searched  in 
that  he  had  not    any  Other  place  than  the  box  to  which  he  had  alluded. 

searched  in  any 
other  place  than 

the  box: -Held,       Best,  C.  J.,  was  of  Opinion,  that  enous^h  had  not  been 

thatenoughhad  '        ,  . 

not  been  done  done  to  let  in  secondary  evidence  of  the  contents  of  the 
ary  evidence  of  defendant's  letters,  and  that,  without  those  letters,  the  an- 
the  contents  of    g^g^   ^f  j^^ ^  Hamilton  could  not  be  read. 

the  letters. 

It  subsequently  appeared  in  the  course  of  the  trial,  that 
these  letters  of  Mr.  Hamilton  had  been  found  in  some  apart- 
ments occupied  by  the  defendant  and  Mrs.  Bligh»  under 
an  assumed  name,  and  which  apartments  they  had  sudden- 
ly left. 
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Best,  C.  J.,  upon  this,  allowed  them  to  be  received, 
not  as  proof  of  their  contents,  but  as  evidence  of  a  notice 
to  the  defendant  of  the  grounds  upon  which  Mrs.  Bligh   -^     ^' 
professed  to  have  left  the  house  and  protection  of  her  hus- 
band. 

Verdict  for  the  plaintiff— Damages,  6000/. 

Vaughan  and  Wilde j  Serjts.,  and  D.  F.  Janes ,  for  the 
plaintiff. 

Scarlett^  Spankie,  Serjt.,  and  Brougham^  for  the  de- 
fendant. 

[Aitormes— Lawless,  C.  ^  B.,  and  Griffith.'] 


Perring,  Bart.,  and  Others  t?«  Hone. 


Nov.  Ath. 


i 


SSUMPSIT  on  a  promissory  note  for  1000/.  Certain  per- 

The  plaintiffs  were  bankers  in  London,  and  the  defendant  ^f  i^  company, 
ne  of  eight  directors  of  a  Company,  called  "  The  Impe-  ^^^^^'^' 
ial  Distillery  Company."    At  a  meeting  of  the  directors^  for  the  uie  of 
t  which  the  defendant  attended,  a  sum  of  2000/L  was  lent  2000^,  for    ' 
y  the  Company  by  the  plamtiffs,  and  a  joint  and  seve-  ^^^^l 
il  promissory  note,  at  six  months,  was  given  for  it.     Some  ^^  note.  Short- 
hoTt  time  after,  by  a  resolution  of  the  directors,  at  a  meet-  at  a  meethig  of 
ng  which  the  defendant  did  not  attend,  half  of  the  ^^^  ^ne  of  * 
loney  was  repaid,  upon  which  the  first  note  was  cancelled,  ^^^JT^hidf  th 
ad  the  one  in  question  given  for  the  remaining  sum.    It  money  was  paid 
ras  dated  the  4th  of  February,  1826,  and  was  for  payment  promiasory  note 
t  three  months.    When  this  note  was  signed  by  the  de-  ^l  signatores 
endant  and  the  rest  of  the  directors,  (with  the  exception  ®^  **'  **  ^*  ^ 

'  ^  *^  rectors  were  ob- 

f  one),  it  did  not  contain  the  words,  *^  jointly  and  several-  tained:  this 

note,  on  being 
ndeved  to  the  bankers,  was  refused ;  upon  which  the  secretary  of  the  Company,  who  had  no  gene- 
1  anthority,  consulted  with  two  of  the  directors,  neither  of  them  being  the  one  who  did  not  attend 
le  meeting,  and,  with  their  permission,  added  to  the  note  the  words,  jointly  and  teverattif, — 
!c|dy  in  an  action  on  the  note  by  the  bankers  agdnst  such  one  director,  that  he  was  not  liable, 
Km^,  on  being  written  to  for  payment,  his  only  reply  was,  that,  from  the  death  of  a  relation, 
9  eoold  not  then  attend  to  the  subject,  but  would  give  it  his  earliest  attention : — Held  also,  in 
le  same  case,  that  such  one  director  was  not  liable  upon  the  original  consideration,  though  he  was 
resent  when  the  money  was  borrowed,  it  appearing  that  one  of  the  plaintiffii,  the  firm  being 
MDposed  of  three,  was  an  original  holder  of  shares,  which  had  been  afterwards  sold,  and  the  pro- 
uce  of  them  paid  to  another  of  the  plunti£&. 
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1886.  ly.*"  It  was  taken  in  that  state  to  the  (daintiffs^  who  re- 
fused to  receive  it^  unless  it  was  made  a  joint  and  several 
note^  as  the  former  had  been.  Upon  this,  the  secretary, 
who  had  not  any  general  authority  to  accept  bills,  after 
consulting  two  of  the  directors^  altered  the  note,  by  adding 
the  words  "  jointly  and  severally/*  The  plaintiffs  then 
received  the  note,  and,  on  the  8th  of  May,  they  wrote  to 
the  defendant  for  payment.  On  the  9th,  the  defendant 
sent  an  answer  to  their  letter,  expressive  of  regret,  that, 
on  account  of  the  recent  death  of  his  father,  it  would  not  be 
in  hb  power  to  see  his  coadjutors  for  some  days  on  the 
subject  of  it,  but  stating  that  he  would  give  it  the  earliest 
possible  attention. 

Best,  C.  J.,  was  of  opinion,  that  this  letter  was  not  suf- 
ficient to  shew  an  assent  by  the  defendant  to  the  alteration 
made. 

Toddy,  Serjt.,  for  the  plaintiffs,  then  contended,  that 
they  were  entitled  to  recover  on  the  money  counts,  the 
defendant  having  been  present  at  the  meeting  at  which  the 
original  sum  of  SOOO/.  was  lent. 

For  the  purpose  of  answering  this,  by  estabUshing  a 
partnership  between  plaintiff  and  defendant,  the  secretary 
was  asked  whether  Sir  John  Perring  was  not  one  of  the  ori^ 
ginal  subscribers  to  the  Company,  and  he  stated  that  he 
was,  and  produced  a  book,  in  which  the  name  of  Sir  John 
Perring  appeared,  among  many  others.  In  reply  to  the 
objection  of  partnership,  proof  was  given  of  a  sale  of  fort; 
shares  and  scrip  receipts  (a)  by  a  broker,  the  money  ob 
tained  for  which  was  paid  to  Mr.  Barber,  a  member  of  it 

"-^  ?n  this  form :—      penal  Distillery  Company,  25 
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ntiflTs  house  >  the  firm  consisting  of  Sir  John  Perring, 
•  Shaw,  and  Mr.  Barber.  It  was  contended,  tfaat^ 
this  sale,  any  connection  which  the  plaintiffs  might 
e  had  with  the  Company  was  put  an  end  to*  A  deed 
I  produced,  purporting  to  be  between  the  directors, 
.  such  of  the  subscribers  as  had  set  their  hands  and 
is.  There  were  many  seals  with  names  against  them, 
.  many  without.  The  names  of  neither  of  the  plaintiffs 
«  among  the  number. 


Pb«ri«« 


V. 

Hoioi. 


Kb8T,  C.  J.,  directed  the  plaintifia  to  be  called,  upon  two 
tmds:  First y  because,  on  account  of  the  alteration, 
y  could  not  sue  upon  the  note;  and  seeandljff  because 

JcAm  Perring  having  been  proved  to  be  one  of  the 
jinal  members  of  the  Company,  and  there  being  no 
dtmoe  of  his  having  ceased  to  be  a  member,  he  must  be 
en  to  be  a  partner  in  the  concern,  and  therefore  not  en- 
ed  to  recover  against  his  oo-partners;  and  his  Lordship 
'e  it  as  his  opinion,  that,  when  a  person  has  once  be- 
ne a  member  of  such  a  C<»npany,  he  must  be  taken  to 
itinue  so  with  all  his  liabilitieQ,  until  such  time  as  heahall 

rid  of  his  connection  with  it,  by  the  assent  of  the 
er  members. 

Leave  was  given  for  a  motion  to  set  aside  the 
nonsuit,  and  enter  a  verdict  for  the  plaintiff. 

Faddy,  Serjt.,  and  Moody,  for  the  plaintifis. 

VUdCf  and  Adams,  Serjts«,  for  the  defendant. 

[Attonues — Oregsan  jr  F,,  and  Fiiher  4*  N.] 


H  the  ensuing  Michaehnas  Term^iTaddy,  Seijt.|  moved, 
muint  to  the  leave  given,  to  set  aside  the  nonsuit.  As  to 
pohit  of  the  alteration,  if  an  alteration  takes  place,  in 
rsuance  of  the  original  intention  of  the  parties,  and  be- 
e  the  issuing  of  the  note,  that  is,  before  it  gets  into  the 
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hands  of  a  party  who  may  sue  upon  it,  it  will  do.    He  cited 
Kershaw  v.  Cox  (a),  referred  to  mKnitty.  WiUiam»{b).  . 

Gaselee,  J. — In  Kershaw  v.  Cox,  there  was  no  dispute 
as  to  the  authority;  here,  the  alteration  was  made  by  con- 
sent of  all  parties. 

Taddy,  Serjt. — It  may  be  inferred,  from  the  nature  of 
the  transaction,  that  it  was  the  intention  of  the  parties  to 
give  a  joint  and  several  note ;  and  in  such  a  case  a  very 
Uttle  evidence  of  assent  will  be  sufficient.  And  there  is 
enough  in  the  defendant's  letter  to  establish  such  evidence; 
for  he  does  not  say,  *'  I  never  became  liable,"  nor  **  the 
contract  was  not  joint  and  several,"  but  only  gives  a  rea- 
son for  postponing  his  attention  to  the  application.  TheDn 
with  respect  to  the  question  of  partnership,  the  book  pal 
in  by  the  secretary  was  not  legal  evidence,  according 
the  case  otFraser  v.  Hopkins  {c). 


*M 


Best,  C.  J.  — There  was  a  sale  by  Mr.  Barber  of 
of  the  receipts  for  money  paid. 


Taddy,  Serjt. — The  purchase  and  sale  were  by  the 
dividual  partners,  and  not  by  the  plaintiff's  firm. 


Best,  C.J. — They  should  have  got  their  names  a 
out  of  the  list. 


Taddy,  Serjt. — There  was  no  evidence  that  we  knew     ^f 
it.    The  list  was  a  mere  prospectus.    Though  two  of  tKie 


(a)  3  Esp.  N.  P.  C.  246.     The 
point  there  dtcided,  is,  that  where 
a  bill  of  cxcliange  was  put  in- 
to   circulation   by   indorsement, 
•  -  J  *\%o  words  "  or 


by  the  drawer,  with  the  consent  ^ 
the  parties,  neither  vitiated 
instrument,     r.or    made   a 
stamp  necessary. 
(6)  10  East,  433. 
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ire  individually  partners  in  the  concern  with 
nt,  yet  that  will  not  prevent  a  recovery  by  the 
Iso  cited  the  cases  of  Downes  v.  Richardson 
a)f  and  Bolton  v.  Puller  and  Others  (&). 


The  Court  granted  a  rule  to  shew  cause. 


came  on  to  be  argued  in  the  course  of  the 


«jt.>  shewed  cause. — There  is  no  difference 
se  parties  as  distillers  and  any  other  trading 
>ndon.  It  is  said,  that  by  the  sale  of  the  re- 
larties  have  got  rid  of  their  connection  with 


Nov.  22d. 


.  674.  An  accom- 
118  jointly  made  by 
8  drawer,  acceptor, 
ser,  which  was  af- 
d  with  for  value; 
0  its  being  so  parted 
was  altered.  The 
i  he  was  informed 
to  the  alteration : — 
'as  no  answer  to  an 
11  agsdnst  him,  that 
had  been  made 
•nsent  of  the  draw- 
iorser:  Also,  that 
^as  not  necessary, 
been  altered  before 
because,  being  an 
Q  bill,  it  could  not 
sued  till  some  per- 
10  was  entitled  to 
icurity  available  in 

P. 539.  A.,  B,  C, 
lartners  in  a  bank- 
Liverpool,   and  C. 

E  E 


and  D.  also  carried  on  a  eepaiute 
mercantile  concern  in  London  $ 
J.  S.,  having  accepted  biHs  pay- 
able at  the  house  of  C.  and  D., 
employed  A.,  B.,  C,  and  D.  to 
get  them  paid  accordingly,  and 
agreed  to  deposit  with  them  good 
bills,  indorsed  by  him,  for  the 
purpose  of  enabling  them  so  to 
do.  A.,  B.,  C,  andD.  debited  J .  S. 
in  account  for  his  acceptances, 
and  credited  him  for  all  the  bills 
which  he  depouted;  some  of  the 
bills  so  deposited  by  J.  S.  were 
remitted  by  A.,  B.,  C,  and  D.,  to 
C.  and  D.,  upon  the  general  ac- 
count between  the  two  houses ;  and 
before  any  of  the  acceptances  of 
J.  S.  became  due,  both  houses 
failed,  and  J.  S.  was  obliged  to  pay 
his  own  acceptances : — Held,  that 
the  assignees  of  C.  and  D.  were 
entitled  to  retain  agunst  J.  S.  the 
bills  remitted  to  them  by  A.,  B.,  C* 
and  D. 
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IS26.        ilie  Company;  but,  have  they  sold  their  responsibility? 
or  their  liability  to  indemnify  the  dffectors,  who  may  ha?^ 
made  themselves  personally  answerable  to  the  puUie? 
In  the  deed,  which  is  dated  the  19th  of  March,  1885, 
there  is  a  clause,  that,  if  a  member  wishes  to  retire  fronrm 
the  concern,  he  must  give  notice  to  the  directors  of  boiik^ 
person  to  succeed  him.    Sir  John  Perring  may,  by  tta^e 
sale,  have  secured  to  himself  an  equitable  right  to  pla^?^ 
some  odier  person  ultimately  in  his  shoes;  but  he  camia 
by  the  sale  only,  get  rid  of  his  liability  to  the 
who  took  the  responsibility  of  management  on  the 
of  the  general  partnership.  With  respect  to  the  altentioi 
the  cases  cited  on  the  motion  for  a  rule  fdsi  were  cases 
the  stamp  act;  and  the  alterations  were  made  by  the 
tiesy  or  by  competent  authority  on  their  behal£    But, 
this  case,  the  secretary  allowed  that  he  had  no  authoiity, 
but  said  that  he  asked  two  of  the  directors,  (the  defisndanC 
not  being  one),  and,  having  obtained  their  permisaioa»iMiti  > 
the  alteration,  thinking  it  no  harm. 

Toddy,  Serjt.,  in  support  of  the  rule. — If  there  was » 
partnership,  then  the  directors  formed  a  part  of  that  part- 
nership; and  the  alteration  of  the  note  having  been  nade 
with  the  assent,  and  by  the  authority  of  two  of  them,  it 
will  be  sufficient  to  bind  the  rest.    But  the  three  plaBt* 
tifis  were  not  partners  with  the  Company.    It  appears,  iixBt 
Mr.  Shaw  had  no  connection  with  the  concern.    As  9ff 
John  Perring  did  not  sign  the  deed,  the  circumstance  of 
his  merely  buying  could  not  make  him  a  partner.    Th^ 
Vice-Chanoelior  has  lately,  in  this  Term,  decided  thattkere 
was  fraud  on  the  part  of  the  directors,  and  that  the  sub- 
scribers are  entitled  to  relief  against  them.    Thereibiei 
the  argument  that  the  subscribers  had  induced  the  di* 
rectors  to  manage  on  their  responsibility,  must  fall  to  the     ||^ 
ground.  There  is  no  evidence  of  any  assent  on  the  part  of 
Sir  John  Perring  to  the  insertion  of  his  name  in  the  book*     1^ 


1 
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i  aelling  of  the  receipts  is  merely  the  assignment  of  a 
ie  in  aetionf  if,  indeed,  it  amounts  to  that;  or  perhaps 
B  rather  the  parting  with  an  inchoate  right,  a  shadow 
.  shade,  a  thing  which  may  be  something.  It  is  the 
lest  doctrine  in  the  world  to  contend,  that  persons  who 
er  act  in  any  way  are  to  be  considered  as  partners, 
die  defendant  did  not  write  a  second  letter,  the  first 
ht  be  considered  by  the  Jury  as  a  waiver  of  his  objec- 
I  to  the  alteration  of  the  note. 
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IxsTy  C.  J. — I  do  not  intend  to  impute  any  thing 
"ally  wrong  to  Sir  John  Perring.  I  agree  with  the 
e-C!haiicellor*s  decision,  as  it  is  reported  to  me.  In 
case  there  are  two  points :  First,  Whether  the  plain  - 
I  can  recover  upon  the  note.  I  am  of  opinion  that  they 
Dot^  because  the  alteration  was  made  in  it  without  the 
BDdant*s  authority.  I  was  not  desired  at  the  trial  to 
rtf  the  letter  to  the  Jury  as  evidence  of  assent.  But  I 
ik,  that  it  is  no  evidence  of  assent  at  all.  The  authority 
me  partner  to  bind  another  does  not  extend  to  the  alter* 
n  of  a  joint  note  into  a  joint  and  several  one.  But  the 
ml  question  in  the  case  is  the  most  important,and  that 
if  tfieplaintifis  can  recover  upon  the  original  considera- 
I  It  appears,  that  the  defendant  was  present  when  the 
ley  was  first  advanced;  but  then  it  was  not  advanced 
Us  individual  benefit,  but  it  was  paid  to  the  bankers 
be  Company.  It  is  said,  that  Sir  John  Perring  was 
a  member,  because  he  did  not  execute  the  deed;  but 
ike  leave  to  say,  that,  if  there  be  a  deed,  persons  who 
<m  it  by  lending  money  under  it,  give  their  assent  to  it, 
li  being  ori^nal  subscribers,  make  themselves  members. 
3  regulation  is  a  good  one,  which  requires  notice  to  be 
sa  of  a  successor,  because  otherwise  a  man  might  keep 
shares  till  a  Company  was  in  a  falling  situation,  and 
1  withdraw,  and  release  himself  from  all  responsibility, 
oan  who  subscribes  to  a  Company,  looks  to  the  charac- 

EE  2 
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ter  of  his  co-subscribers;  and  it  would  be  mischievous  (a 
let  them  renounce  their  responsibility,  and  get  rid  of  Aeur 
liabilities,  as  they  would  of  their  great  coats.    I  hope  that 
this  decision  will  make  great  people  cautious,  how,  by  ap- 
pearing as  members  of  companies,  they  induce.individuak  t^ 
subscribe,  and,  when  the  shares  are  high,  sell  them,  and  ibkf^ 
by  so  doing  to  throw  the  responsibility  upon  those  who 
left  as  holders  of  them.    His  Lordship  then  declared 
opinion  of  the  Court  to  be,  that  as  Sir  John  Perring 
been  proved  to  be  a  partner  with'  the  defendant  in 
Company,  the  plaiiUiffs  were  not  in  a  situation  to  main 
their  action  against  him. 

Rule  discharged. 


The  case  of  Botauquet  v.  Wray, 
6  Taon.  597«  was  mentioned  in  the 
course  of  the  argument.  One  of 
the  points  there  decided  was^  that 
the  partners  in  one  house  of  trade 
cannot  maintsdn  an  actionlagainst 
the  partners  in  another  house  of 
trade,  of  which  one  of  the  partners 


in  the  plaintiff's  house  is 
member,  for  transactions 
took  place  while  he  was  a  putxft^ 
in  both  houses. 

Upon  the  subject  of  Jcnnt  Stoek 
Companies,   the  following 
have  been  recently  dedded: — 


Dec.  93d. 


Keasley  v.  Codd,  Esq. 
Assumpsit  for  goods  sold  and  delivered .    The  plaintiff  was  a  htrneai 
maker,  and  the  defendant  one  of  the  members  of  a  Company,  cilkd 
"  The  London  Carrier  Company;''  and  the  action  was  brought  to  re- 
cover a  sum  of  61.  18*.  6d.  for  articles  delivered  by  the  plaintiff  it  Ac 
premises  of  the  Company,  in  Great  Queen  Street,  Lincoln's  Inn  ¥if^ 
No  evidence  was  adduced  as  to  who  gave  the  order  for  the  goods.  On 
the  26th  of  May,  1826,  the  plsdntiff 's  attorney  wrote  to  the  defendant, 
requesting  payment  of  the  money,  or  to  be  furnished  with  the  name  of . 
the  defendant's  solicitor.    The  defendant  himself  did  not  answer  tto 
letter,  but  on  the  2d  June  a  letter  was  received  from  his  attorney,  8t«^ 
ing  (among  other  things)  that  the  London  Carrier  Company  conMite* 
of  a  number  of  persons,  of  which  the  defendant  was  only  one,  and  idd- 
ing,  that  the  Company  was  insolvent,  and  requesting  a  postponement 
of  the  matter  till  it  could  be  ascertained  how  much  in  the  pound  its 
funds  would  be  able  to  pay. 


Abbott,  C.  J. — ^Well?— ^e  must  pay  for  all. 


TRINITY  TERM,  7  GEO.  IV. 

Denmaut  for  the  defendant.  ~I  am  in  a  situation  to  shew,  that  the 
minpany  was  never  regularly  constituted. 

Abbott,  C.  J.— That  will  make  no  difference.  It  is  important,  that 
e  public  should  know,  that  if  persons  connect  themselves  with  a 
smpany  of  this  description,  they  are  every  one  of  them  liable  to  pay 
e  demands  upon  it. 

Verdict  for  the  plaintiff*- Damages,  5/.  18#.  6rf. 
Ccmyn,  for  the  plaintiff. 

Denman,  C.  S.,  and  F.  Pollock,  (or  the  defendant. 

[Attornies — 7*.  Dignanif  aiid  Aft/6um.] 


(Before  Batley,  J.,  who  tat  for  the  Lord  Chief  Justice.) 

Maudslat  v.  Le  Blanc,  Esq. 

LsBUMPSiT  for  work  and  labour.  The  pluntiffwas  an  engineer,  who 
led  the  defendant  as  one  of  the  directors  of  the  Steam  Washing  Com- 
aoy»  for  a  sum  of  3173/.  for  a  steam  engine  and  other  machinery 
rected  on  the  premises  of  the  Company  at  Clapham. 
The  defendant  was  proved  to  have  been  a  jiirector  in  May,  1825; 
id  it  appeared,  that  in  June  in  that  year,  an  order,  which  had  been  given 
neriously  to  the  month  of  May,  by  a  person  named  Tyrrell,  for  .the  ma- 
linery  in  question,  was  confirmed  by  the  directors  at  a  meeting 
liich  the  defendant  did  not  attend,  but  he  attended  at  subsequent 
keetings,  and  also  inspected  the  works  wlule  they  were  in  progress. 
lie  defendant's  name  virasin  a  printed  paper,  purporting  to  be  a  pros- 
ectus  issued  by  the  Company,  one  of  the  terms  of  which  was,  that  a 
eed  ihoald  be  executed  by  the  members. 

"Pmrk^y  for  the  defendant,  contended,  that  he  was  not  liable.  There 
I  no  evidence  to  connect  the  defendant  with  this  particular  order. 
lie  only  proof  is,  that  he  acted  generally  as  a  director.  The  terms  of 
le  prospectus  shew,  that  there  must  be  a  deed. 

Batlbt,  J. — How  are  the  public  to  know  whether  there  is  a  deed 
root? 

Pearke, — ^The  only  way  in  which  the  public  can  know  that  the  dc- 
andant  is  a  director,  is  by  the  printed  prospectus,  and  that  same  pros- 
ectus  reqiures  that  there  should  be  a  deed.  There  is  no  credit  given 
» tlie  defendant.    They  are  bound  to  shew,  that  he  executed  the  deed. 

Batley,  J. — I  think  they  are  not.  I  shall  take  it  for  granted,  that  the 
iefendant  would  never  hav«  continued'to  act  as  a  director  so  long,  with- 
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1827.  out  he  had  executed  the  deed.  It  appears  to  me»  that  he  is  liable  as  a 
partner.  He  was  at  the  meetiiigs  of  the  directon»  acting  from  time  to 
time,  and  went  to  see  the  works  in  progress.  I  think,  therefore,  it  is 
impossible  to  say  that  he  is  not  liable. 

Verdict  for  the  plaintiff— Damages,  317SL 
Seurlett,  Gumey,  and  Steer,  for  the  pluntiff. 
Parkef  for  the  defendant. 

[Attomiea — Browning,  and  /.  S,  ClarkeJ] 


In  the  case  of  WMikins  y.  HnnU  held,  that  the  plaintiff  

ley,  tried  December  Uth,  1826,  titled  to  recover,  on  the  groun^.^:^^ 

wluch    was    an    action  brought  that  the  consideration  had 

agunst  a  proprietor  of  shares  in  and  his  Lordship  said,  that  in  th. 

the  Equitable  Loan  Bank  Com-  caseofiSreiiififo»v.iSliiciuifn^(«Rib 

pany,  by  a  person  to  whom  he  p.  366),  the  Court  of  Ctunmao^.^^ 

had  sold  them,  to  recover  back  Pleas,  on  the  motion  for  a  new 

the  money  paid,  because  the  Com-  had  expressed  a  similar 

pany  was  dissolved,— Berf,  C.  J., 
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BEFORE  MR.  JUSTICE  PARK  AND  MR.  BARON  GARROW. 


(Of  admitting  King's  Evidence, J 

THE  Judges  will  not,  in  general,  admit  an  accomplice  as 

Icing's  evidence,  though  applied  to  for  that  purpose,  in  the 

usual  way,  by  the  counsel  for  the  prosecution,  if  it  appear 

that  such  accompUce  is  charged  with  any  other  felony  than 

that  on  the  trial  of  which  he  is  to  be  a  witness. 


This  was  laid  down  in  several  cases  by  Mr.  Justice 
in  this  Circuit. 


TloB  practice  appears  to  have 
iwx  resolved  on  in  consequence 
oF  tlie  cases  of  Rex  v.  Lee,  Russ.  & 
Hy.  C.C.R.361,andJRexv.J8>-uii. 
*<^,  Russ.  &  Ry.  C.  C.  R  454.  In 
^*<^^of  those  cases,  an  accomplice 
iTtt  oue  capital  felony  had  been 
•™*>itted  as  king's  evidence,  but 
**  *he  same  assize  was  himself  ^ 
^p'^victed  of  another  distinct  ca- 
*^^»    felony;  and  in  both  cases 


the  Judges  held,  that,  as  matter  of 
right,  the  king's  evidence  was  not 
exempt  from  prosecution  for  of- 
fences distinct  from  that  respect- 
ing which  he  gave  evidence;  but 
that  it  was  in  the  discretion  of  the 
learned  Judge,  whether  the  sen- 
tence for  the  capital  offence,  of 
which  he  was  convicted,  should 
be  carried  into  effect. 
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BERKSHIRE  ASSIZES. 


BEFORE  MR.  JUSTICE  PARK. 


of  Thomas  Thame ;  and  the  other  prisoner.  Amy  King, 
was  charged  with  having  feloniously  received  the  same, 
knowing  them  to  have  been  stolen.  The  facts  being 
clearly  made  out, — 


Feb.  vitlu  Rex  v.  Mary  Ann  King  and  Amy  King. 

A  receiver        _l  HE  prisoner,  Mary  Ann  King,  was  indicted  for  steal- 
er ttolen  iecu-      .  t/\»:»  ft  •  i  ^ 

rities  for  money  uig  one  10/.  and  two  5/.  promissory  notes,  the  property 

bnot  poniiha- 
bleasan  acces- 
sory to  the  fe- 
lony, under  the 
Stat  3  Geo.  A, 
c.  S4.  It  is  con- 
sidered, that, 
from  its  inaccu- 
racy, no  convic- 
tion can  take  Curtvood,  for  the  prisoners,  contended,  on  the  part  of 

place  odl  that  j  ,  , 

statute.  the  receiver,  that  she  ought  not  to  be  convicted.     It  had 

been  held,  that  receivers  of  stolen  securities  for  mone] 
were  not  punishable  as  accessories  to  the  felony  before 
passing  of  the  statute  3  Geo.  4,  c.  S4 ;  and  that  statutc!^^ 
being  so  inaccurately  penned,  the  learned  Judges 
thought  that  no  conviction  ought  to  take  place  upon  it* 

Park,  J.,  observed,  that  that  had  been  the  opinion 
the  Judges,  in  which  he  completely  concurred;  and 
Lordship  therefore  directed  the  receiver  to  be  acquitted. 

The  Jury   then  found  the  principal — Guilt] 
the  receiver — Not  Guilty. 

Justice,  for  the  prosecution. 

Curtvood,  for  the  prisonerb. 

[Attomies — Tomes,  and  Compignjf  jr  !>.] 


Receivers  of  stolen  securities 
for  money  have  been  held  not  to 
be  punishable  as  accessories  to 
the  felony.  This  was  decided  in 
the  cases  of  Sadi  and  Morris,  1 
Leach,  458,  and  2  Ea.  P.  C.  748; 
and  in  Gaz^s  case,  Russ.  &  Ry. 
C.  C.  R.  384,  where  the  Judge 
held,  that  although  astatute,  which 


creates  a  new  felony,  will 
to  that  felony  all  the  coi 
law  inddents  to  felony,  so  tliat^ 
cessories  thereto  will  be  iadud 
yet  it  will  go  no  farther;  and  a 
ceiver  of  stolen  goods  not 
a  common-  law  accessory,  it 
not  affect  lum. 
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Rex  v.  James  Streek.  2^^^  428M. 

JL  HE  prisoner,  who  was  in  custody,  was  indicted  for  an  ifat  the  assizes 
assault  on  Sophia  Woodley,  with  intent  to  commit  a  rape,  ^^fo"^^^- . 
The  examination  in  chief  of  the  prosecutrix  was  nearly  demeanor  un- 

,  _  _  ,  ^  ,  der  the  commis- 

concluded,  when  the  prisoner  famted  away,  and  was,  by  sion  of  gaol  de- 

order  of  the  learned  Judge,  assisted  out  of  Court.  f:^^^ 

The  prisoner's  counsel  consented  that  the  trial  should  comes  ai,  and  is 

obu£^d  to  be 

proceed  in  his  absence;  and  the.  examination  of  the  prose-  assisted  out  of 
cutrix  was  further  proceeded  with  for  a  short  time.  ^iu  discMs« 

the  Jury;  and 
the  consent  of 

Park,  J.,  however,  doubted,  whether,  as  the  prisoner  his  counsel,  that 

was  tried  under  the  commission  of  gaol  delivery,  it  would  proceed  in  u» 

not  be  a  mis-trial,  if  the  case  proceeded  in  his  absence ;  J^doJed  nol  nS- 

and  (having  conferred  with  Oarraw,  B.,)  his  Lordship  ob-  fi^ent  to  autho- 

rise  the  trial  to 

served,  that  the  case  could  not  go  on  in  the  absence  of  the  proceed,  if  th« 
prisoner  without  his  consent;  and  he  doubted,  whether  l^^duri^^ 
the  consent  of  his  counsel  would  be  su£Scient,  this  not  ?*^'i*V°*y 

'  be  tiled,  me 

being  like  the  case  of  a  defendant,  who  is  absent  when  the  whole  of  the 
jtidgment  is  given  on  him  in  the  Court  of  King's  Bench,  l^^^Zi 
as  that  is  done  with  his  own  consent,  and  generally  on  his  «"n*«*«»^  * 


novo. 


application.    His  Lordship  then  discharged  the  Jkiry, 

Adjourned. 

The  prisoner  having  sufficiently  recovered,  the  trial  was     March  IK. 
^^^mmenced  de  novo.    The  Jury  were  resworn,  the  usual 
^proclamations  made,  and  the  witnesses  resworn,  when 

"    Park,  J.,  said,  that  the  prosecutrix  should  be  examined 
de  novOf  if  either  party  desired  it. 

But,  by  consent,  her  evidence,  as  fieur  as  it  had  gonCi 
was  read  over  to  her;  and  she  stated  it  to  be  true.  The 
trial  then  proceeded  as  in  other  cases. 

Verdict — Guilty. 
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Talfourd,  for  the  prosecution. 

Curtooody  for  the  prisoner. 

[Attomies — Nnohurjf,  and  Campignjjf  jr  P.] 


In  the  case  of  Rex  v.  Edwards, 
Ross.  &  Ry.  C.  C.  R  224,  where 
a  juror  became  ill  during  the  trial, 
8o  that  he  was  incapable  of  at- 
tending the  remainder  of  the  trial, 
it  was  held  by  the  twelve  Judges 
that  the  Jury  might  be  discharged, 
and  the  prisoner  be  tried  He  novo. 


or  that  another  juror  might  be 
added  to  the  eleven;  but  if  ano- 
ther juror  were  added,  it  wm  cobt 
sidered,  that,  in  cases  of  felony, 
the  prisoner  should  be  offered  his 
challenges  over  again  as  to  the 
eleven,  and  that  they  shoold 
sworn  de  novo. 


OXFORD  ASSIZES. 


BEFORE  MR.  JUSTICE  PARK. 


MMrdi2nd. 

14  oo  the  trial 
of  an  indictment 
for  pnbUafaing 
an  obscene  nuff 
box,  a  witnew 
proTe  that  the 
defSendant  exhi- 
bited  to  him  the 
box  produced  on 
the  trial,  ora 
boj.  exactly  si- 
milar, this  is  not 
sofldent,  if  the 
witness  cannot 
identify  it  as 
the  very  box  ex- 
hiliited  to  him. 

Sentble,  that 
a  count  chaig- 
ing  the  defend- 
ant with  haring 
an  obscene  libel 
in  his  possession 
with  intent  to 
publish  it,  is  not 
good. 


Rex  v.  Simon  Rosenstein. 

Indictment  for  publishing  an  obscene  libd,  in  <p^ 
fering  for  sale  a  snuff-box  containing  an  indecait  paintin 
Another  count  of  the  indictment  charged  the 
with  having  another  snuff-box  of  the  same  kind  in  his 
session,  with  intent  to  publish  it.     But  this  latter  count  i^* 
abandoned  at  the  outset  of  the  case,  on  the  s 


of  the  learned  Judge,  who  thought  it  highly  doubtful  wfcm 
ther  it  could  be  sustained  in  point  of  law. 

Mr.  Ince,  a  commoner  of  Brazen-nose  College, 
called  for  the  prosecution,  and  a  snuff-box,  such  as 
described  in  the  indictment,  (which,  widi  others,  was  foii: 
on  the  prisoner's  person),  being  put  into  his  hand, 
ed  that  the  prisoner  had  produced  to  him  a  'box  wbi^^^i 
was  either  the  very  same,  or  one  precisely  similar,  and  b.  ^ 
asked  him  to  purchase  it,  but  that  he  declined  doin^  ^o, 
and  returned  the  box  to  the  prisoner.     He  stated,  that^  lie 
could  not  bwear  to  the  identity  of  the  box  produced,  as  lie 
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Juiew  that  enuff-boxes  were  made  in  considerable  numbers 
of  the  same  pattern^  and  therefore  the  box  produced  might 
be  only  a  similar  one. 

The  defendant's  counsel  objected,  that  it  must  be  proved, 
^hat  the  box  produced  was  the  identical  box  offered  to  Mr. 
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Park,  J. — If  the  Jury  arc  not  satisfied  by  the  evi- 
dence that  this  was  the  identical  snuff-box  offered  by 
tibe  prisoner,  he  must  be  acquitted.  It  is  absolutely  es- 
sential, that  the  box  itself  should  be  shewn  to  be  the  very 
s^ame,  which  is  not  done  in  this  case. 

Verdict— Not  Guilty. 
Cross,  for  the  prosecution. 

Curwood,  for  the  prisoner. 

[Attomies— Afoir«2/  and  Roherton.'] 


In  the  case  of  Rex  v.  Hon.  Ro- 
Johmcny  a  letter  from  the 
^^fendanty  asking  a  third  party  to 
t^^blish  certun  libels,  was  lost, 
on  the  trial  of  an  information 
die  defendant  for  the  pub- 
^l.«hing  of  those  iibelsy  secondary 
^^^denoe  was  given  of  the  contents 


of  that  letter.  It  may,  therefore* 
be  proper  to  consider^  whether,  if 
the  identical  libel  published  was 
in  the  possession  of  the  defend- 
ant, and  he  had  notice  to  produce 
it,  and  did  not,  secondary  evidence 
might  not  be  given. 


BEFORE  MR.  BARON  GARROW. 


Rex  t7.  John  Stimpson.  March  sd. 

NDICTMENT,  for  stealing  peas  from  a  granary.  On  an  indict- 

The  case  for  the  prosecution  rested  merely  on  the  fact  of  ny,  if  the  prosc- 

cQtor  rests  his 
on  the  prisoner's  recent  possession  of  the  goods,  and  the  prisoner  call  a  witness  to  prove  that  he 
€  prisoner)  bought  them  of  J.  T.;  if  the  prosecutor  call  J.  T.,  he  can  only  ask  him  as  to  such 
tters  as  go  to  negative  the  prisoner's  case,  and  cannot  prove  by  him  that  he  saw  the  prisoner  com- 
the  theft. 


CASES  ON  THE 

a  part  of  the  peas  being  found  in  the  house  of  the  prison- 
er, shortly  after  they  were  lost. 

For  the  defence^  the  prisoner's  daughter  proved,  that 
the  prisoner  had  purchased  the  i>eas  from  a  person  named 
Taylor,  for  three  shillings. 

Tiviss,  for  the  prosecution,  proposed  to  call  Taylor,  to 
prove,  not  only  that  the  prisoner  did  not  buy  the  peas  of 
him,  but  that,  on  the  contrary,  Taylor  saw  the  prisoner 
steal  them,  and  assisted  him  in  so  doing. 

Carringtonf  for  the  prisoner,  objected,  that  the  prose- 
cutor was  not  then  at  liberty  to  adduce  further  evidence 
of  the  prisoner's  guilt.  The  learned  Judge  might,  at  any 
period  of  the  cause,  ask  any  question  for  the  furtherance 
of  justice,  but  the  prosecutor,  after  the  evidence  given  b 
the  prisoner's  daughter,  could  only  give  such  matters 
proof,  as  went  to  contradict  the  specific  facts  deposed 
by  her :  as  that  Taylor  did  not  sell  the  peas,  or  that  tb 
price  was  not  three  shillings,  or  the  like. 

Garrow,  B. —  I  think  that  is  so.    This  witness  appear 
to  be  only  a  witness  in  reply,  and  therefore  his  testimony 
is  only  admissible  so  far  as  it  goes  to  destroy  the  case 
up  on  the  part  of  the  prisoner. 

Verdict— Not  Guilty. 
TwUs,  for  the  prosecution. 
Carringtofiy  for  the  prisoner. 

[Attornies  ,  and  />.  TaNttlon.] 
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STAFFORD  ASSIZES. 
(CivU  Side.) 

BEFORE  MR.  JUSTICE  PARK. 


WooLEY  V.  Batte.  March  loth. 

Assumpsit  for  contribution.     Plea— General  issue,  if  a  party  re- 

The  plaintiff  and  defendant  were  joint  proprietors  of  a  ktcate  against 

stage  coach;  and  damages  had  been  recovered  in  an  action  ^chnmA^^ 

oil  the  case,  airainst  the  former  onlvy  for  an  injury  done  to  ton  for  an  inju- 

-laiT         T                                                                         nil.                 1.  ry  sustained  by 

Jjlrs.  Jeavons,  a  passenger,  by  reason  of  the  negligence  of  the  negUgence 

^he  coachman.     The  plaintiff  had  paid  the  whole  of  the  TOch^pr^rietor ' 

damages  and  costs,  and  brougrht  the  present  action  to  re-  "oay  maintain 

^                          »                     o               r  an  action  against 

Clover  half  the  amount  from  the  defendant  as  his  partner,  his  co-propiie- 

For  the  plaintiff,  an  examined  copy  of  the  judgment  bution,  ifhe 

•^igainst  him  at  the  suit  of  the  husband  of  Mrs.  Jeavons,  ^^\\^e  was 

"^ras  fcut  in.     The  declaration  was  in  case,  and  stated  the  not  personally 

^,                                       ^                                         ^  present  when 

injury  to  have  arisen  from  the  negligence  of  the  present  the  accident 

[plaintiff  and  his  servants,  (in  the  usual  form).  It  was  also  ^^° 
roved,  that  the  plaintiff  paid  the  amount  of  damages  and 
osts  in  that  action,  amounting  to  176/.,  under  an  execu- 
%don;  that  the  plaintiff  and  the  defendant  were  partners 
£ii  the  stage  coach ;  and  that  the  plaintiff  was  not  personally 
resent  when  the  accident  happened. 


Jervis,  for  the  defendant,  contended,  that  as  the  action 
^brought  against  the  plaintiff  was  an  action  on  the  case  for 
legligence,  the  plaintiff  and  defendant  were  joint  tort  fea- 
and,  therefore,  one  only  being  sued,  he  could  not 
^^ecover  contribution  from  the  other ;  and  he  cited  Mef^ry- 
'^^meather  v.  Nixan  (a). 

(a)  8  T.  R.  186.  In  that  case,  the  sionary  interest  of  a  mill  belong- 

lidntiff  and  defendant  were  both  ing  to  a  person  namfd  Starkey, 

lied  in  an  action  on  the  case  for  an  who  recovered  840/.  against  both, 

njury  done  by  them  to  the  rever-  but  levied  the. whole  on  the  plidn- 


418 


1826. 


CASES  ON  THE 

Campbell,  for  the  plaintiff. — No  doubt  the  case  of  Mer- 
rytoeather  v.  Nixan  is  good  law,  and  one  tort  feazor  sued 
alone  cannot  recover  contribution  from  another,  who  was 
a  joint  tort  feazor  with  him;  but  here  it  is  proved,  that 
there  was  no  personal  &ult  in  the  plaintiff.  The  declara- 
tion of  Jeavons  against  the  present  plaintiff  might,  with 
equal  propriety,  have  been  in  assumpsit;  in  which  case,  the 
present  plaintiff  might  clearly  have  recovered  contribution; 
and  it  can  hardly  be  contended,  that  the  plaintiff  should  be 
deprived  of  his  contribution  by  Mr*  Jeavons's  pleader 
drawing  his  declaration  in  one  form  instead  of  another* 


Park,  J« — I  think  the  plaintiff  is  entitled  to  recover. 
Verdict  for  the  plaintiff. — Damages,  SSL 

Campbell  and  Russell,  for  the  plaintiff. 

Jervis,  for  the  defendant. 

[Attomies— Tft/^tm  |-  Son,  and  Shmt.] 


M,  who  sued  for  contribution. 
Mr.  Baron  Thampsofif  who  tried 
the  cau8e>  held,  that  no  contribu- 
tion could,  by  law,   be  claimed 


as  between  jdnt  wrong  doers; 
the  €k>urt  above  concurred  in 
opinion. 


(Crown  Side.) 


BEFORE  MR.  BARON  6ARROW. 


Rex  v.  Derrinoton  and  Others. 

JTHE  prisoners  were  indicted  for  a  burglary  in  the  house 
of  Mr.  George  Simcox. 


March  [5th. 

If  a  prisoner 
in  gaol  on  a 
charge  of  felo- 
ny, ask  the 
turnkey  of  the 

gaol  to  put  a  letter  into  the  post  for  hinir  and  after  hia  promising  to  do  so,  the  prisoner  gire  him  a 
letter  addressed  to  his  father,  and  the  turnkey,  instead  of  putting  it  into  the  poet,  transmit  it  to  the 
prosecutor; — this  letter  is  admissible  in  evidence  against  the  prisoner,  noCwithstandfaig  thfi  mutt 
ner  in  which  it  was  obtained. 
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For  the  prosecution,  ft  letter  written  by  the  prisoner 

Derrington  was  offered  in  evidence.     It  appeared,  that^ 

after  Derrington  was  committed  to  Stafford  ficaol  on  this  ^      ^- 
1  1       . *    ,   t  1.-4.1  11  1  Dbrmnoton 

charge,  he  asked  the  turnkey  if  he  would  put  a  letter  mto 

the  post;  he  promised  to  do  so,~and  the  prisoner  gave  him 

the  letter  in  question,  which  wtis  addressed  to  the  prison-  ^ 

er's  father;  but  instead  of  putting  the  letter  into  the  post, 

the  turnkey  gave  it  to  the  visiting  magistrates  of  the  gaol, 

who  sent  it  to  the  prosecutor. 

Curwoodf  for  the  prisoner,  objected,  that  a  letter  so  ob- 
tained ought  not  to  be  admitted  in  evidence  against  the 
prisoner.    This  was  a  letter  addressed  by  the  prisoner  to 
his  father,  and  was  obtained  by  a  gross  breach  of  trust. 
If  the  prosecutor  had  obtained  the  slightest  verbal  con- 
fession, by  making  the  prisoner  believe  it  was  better  for 
lum  to  make  such  confession,  it  would  be  instantly  rejected 
by  the  learned  Judge ;  but  here,  by  the  most  gross  viola- 
tion of  all  faith,  the  prosecutor  obtained  the  possession  of 
the  most  confidential  letter  a  man  could  write>  and  then 
unshed  to  adduce  it  in  evidence.    He  therefore  contended^ 
that  a  letter  so  obtained  came  within  the  same  rule  as  a 
confession  made  under  a  threat  or  promise. 

Garrow,  B. — I  am  clearly  of  opinion,  that,  in  point  of 
law,  this  letter  is  admissible  in  evidence.  I  remember, 
many  years  ago,  making  this  very  objection  before  the  late 
Mr.  Justice  Gould,  who  overruled  it.  The  only  cases  in 
which  what  a  prisoner  says  or  writes  is  not  evidence, 
are  two;  Igt,  where  the  prisoner  is  induced  to  make  any 
confession  in  consequence  of  the  prosecutor,  &c.  holding 
out  any  threat  or  promise  to  induce  him  to  confess;  and 
idly,  where  the  communication  is  privileged,  as  being  made 
to  his  counsel  or  attorney.  This  not  being  either  of  those 
cases,  I  must  receive  the  evidence. 

Verdict— Guilty. 
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V, 

Derrinoton 


CASBS  ON  THE 
Ryan  and  WhcUeley,  for  the  prosecution. 

Curtooodf  for  the  prisoner. 

[Attondes ^— ,  and  Passman.'] 


BEFORE  MR.  JUSTICE  PARK. 


March  mk.  Rex  V.  John  Hughes. 

Injuring  a  sheep    X  xlE  prisoner  was  indicted  on  the  stat.  4  Geo.  4f,  c.  54, 

Sf  it^b  no t*8uS  s.  2,  for  feloniously  wounding  a  sTieep. 

a  maiming  or         j^  appeared,  that  the  prisoner  set  a  dbg  at  the  sheep. 

wounding  as  is  '^'^         ,  •  .  .       .       . 

within  the  Stat     and  that  the  dog,  by  biting  it,  inflicted  several  severe 

4Geo.  4,  c54,  ^ 

g.  2.  wounds. 

Corbeif  for  the  prisoner,  objected,  that  this  was  not  a 
wounding  by  the  prisoner. 


Park,  J. — ^This  is  not  an  ofience  at  common  law,  anA. 
is  only  made  so  by  a  statute;  and  I  am  of  opinion,  that  fn* 
juring  a  sheep  by  setting  a  dog  to  worry  it,  is  not  a  maim- 
ing or  wounding  within  the  meaning  of  that  statute. 


By  the  stat.  4  Geo.  4,  c.  54,  8.  2, 
it  is  enacted,  that  "  if  any  person 
shall  unlawfully  and  designedly 
kill,  maim,  or  wound  any  cattle, 
whether  from  malice  conceived 
agunst  the  owner,  or  othenrne, 
or  shall  procure,  counsel,  aid  or 
abet  the  commission  of  the  sud 
offences,  or  of  any  of  them,  or 
shall  forcibly  rescue  any  person 
lawfully  in  custody  of  any  officer, 
or  other  person,  for  any  of  the 
said  offences,    every  person  so 


Verdict— Not  Guilty. 

offending,  being  thereof  lawful- 
ly convicted,  shall  be  adjudged 
guilty  of  felony,  and  shaD  be 
fiable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond 
the  seas  for  life,  or  for  such  term 
not  less  than  seven  years  as  the 
Court  sball  adjudge,  or  to  be  ioi- 
prisoned  only,  or  to  be  imprison- 
ed  and  kept  to  hard  labour  in  the 
common  gaol  or  house  of  correc- 
tion, for  any  term  not  exceedin  g 
seven  years." 
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of   this  act;    Rex   y.   Chappie^  suffident.   Rex  v.  CluUkey,  Rusb. 

Ru88.  &  Ry.  C.  C.  R  77;  and  so  &  Ry.  C.  C.  R.  258.    The  wound 

are  asses.  Rex  v.  Whitney,  Ry.  &  need  not  be  such  as  to  cause  per- 

Bf.  C.  C.R  3.    However/ the  in-  manent  injury.  Rexy,  Haywood, 

dietment  must  specify  the  sort  of  2  East,  P.  C.  1076,  and  Russ.  & 

<nUtle;  and  saying  that  the  prison-  Ry.  C.  C.  R.  16. 


HEREFORD  ASSIZES. 


(Civil  Side.) 


BEFORE  MR.  JUSTICE  PARK. 


Prosser  V,  RoVe.  March  ^tfU. 

ONEY  bad  and  received.     Plea — General  issue.  in  tn  action  fi>r 

IFor  tbe  plaintiff,  who  was  a  widow,  it  appeared,  that  J^eired,  ifit 
^1^^  had  gone  from  Hereford,  where  she  resided,  to  Lud-  *pp®"  ^f^  ^^ 

1  .  .  .  ...      defendant  re- 

*o^ir,  to  receive  the  money  in  question,  which  was  a  divi-  ceivcd  the  mo- 
d^sxid  due  to  her  on  a  bankrupt*s  estate;  and  that,  being  plaintiff  to  car^ 
^^^^j  feeble,  she  took   the  defendant,  who  was  a  much  ^atj^JJ^ti^d 
er  woman,  with  her.     The  defendant  prevailed  on  of  so  doing, 

the  defendant 

plaintiff  to  let  her  have  the  money  to  take  care  of,  and  kept  it;— the 

it  to  Messrs,  Garret  s  Bank  at  Hereford,  for  the  plain-  it  tottie'ju^^* 

s  benefit.     The  defendant,  it  was  proved,  never  paid  !?'Yf''dr^ 

money  in  at  Messrs.  Garret's,  and  gave  different  ac-  received  it 

^^Unts  of  what  she  had  done  with  it.  to  steal  it,  and 

•Xhe  defence  was,  that  the  defendant  had  paid  over  the  ^n^^^jt""*^ 

xiey  to  the  plaintiff;  but  that  entirely  failed  in  proof.  ^^  *^?»«  '"nr 

affirmative,  the 

t^ARK,  J, — I  think  this  case  comes  very  near  a  felony.  It  rwrt^verdict'to 

much  resembles  the  case  of  the  unfortunate  man  at  ^g^jl^^^^*^ 
I'ewsbury,  whom  I  sentenced  to  be  transported  a  few  »nd  that  the 

k  /\TT  Tiiii  .  1T.L      defendant  shall 

^y8Qgo(a).     However,  I  shall  leave  it  to  the  Jury  to  be  tried  for  the 

felony  on  this 
(^^  Rex  v.  Goode,  tried  at  the      In  that  case,  the  prisoner  was  in-    Ending. 
opshire  Spring  Assizes,  1825.     dieted  for  stealing  a  1000^  note. 
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*  ^^   ^^^ 

I'lioHNfeii 
Miiwii. 


nifiMilcr,  whether  the  defendant  had  the  money;  and  ii 
Ml,  whether  she  got  it  into  her  possession  with  intent  to 
Nteiil  it,  nnd  then  feloniously  converted  it  to  her  owniue; 
hecuuHo,  if  ho,  the  debt  being  merged  in  the  felony,  the 
drfendant  will  be  entitled  lo  the  verdict;  and  if  the  Jiuy 
find  for  the  defendant,  and,  on  my  at^king  them  whetlier 
that  is  the  ground  of  their  Terdict,  they  tell  me  that  it  ii, 
the  defendant  must  be  sent  over  to  the  criminal  side  of  the 
assizes,  to  take  her  trial  for  the  felony  (i);  but,  shoold  Ae 


It  appeared,  that  ke  had  prrwnrtf^ 
the  prosecutrix  to  let  hirnhnvtbe 
thoiuand  pdimd  note,  to  de;«ciBt 
for  her  in  the  Bridj^Bor^  Bank, 
she  ^¥t^  it  to  him  for  thtt  par- 
pi^se,  bat,  instead  of  takinf  it 
to  thftt  Kaalu  he  conrrncd  it  to 
hi*  own  uw.  The  learned  Jndire 
left  it  to  the  J vr  to  mv.  whether 
he  obtained  poawHaon  of  the  note 
with  iatcnt  to  steal  it;  for,  if  so» 
ther  must  find  him  irwhr:  which 
ther  t&d,  and  ^  prisoner  wns 
senteiKYd  to  bt  truHpotttd  for 
le^'en  TeariL 

vl""  As  to  when  a  panr  may  be 

med  on  a  f«^Bct.  withocn  ut 

bill  harinir  been  found  by  a  Grand 

Jut.  it  b  said,    ^  On^.  Ha«iu 

*2dK'  thai  in  an  acoon  of  tr»- 

p»S  i«  t\t  Krmc*  Rrmtk^  dt  m»> 

iirnr  mhdmttm  cam    humys  vni^  if 

Uie  defondut  be  found  p^hr  «f 

harin|f  carried  amisy  iW 

and  cvxtd^i  «ith  torcv, 

nkmsh  ;  or  in  a  comar^oa 

of  trespass  in  the  said  C«wrs 

pK^  carried  a«ay.  if  :i  Sei 

^1    the   ^fondant    itii 

j4ok  thenu  be  shall  be  pea  v  »^ 

»wer  the  foJony.  vidMVft 

I  hex  ac^C12saQon ;  for  sk^  a 

b\  the  *>«^  i'f  r«t^ 

inquin  into  ^  mccts^ 

in  a  Conn  whkh  hi 

<acr  ihc  chmc.  » 


an  in&tment,  and  die  ki^h^ 
wg  always  in  jndgmcat  id  ha 
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it  a  more  merciful  view  of  the  casei  they  may  ne- 
ie  felonious  intent,  and  find  a  verdict  for  the  plaintiffi 


toll  and 


Verdict  for  the  plaintiff. 
-,  for  the  plaintiff. 


if  for  the  defendant. 

[Attomies — Pritchard,  and  J.  WoodhouieJ] 


t,  would  be  sufficient  to 
rty  on  his  trial,  as  the 
Em^i  Bench  sits  there. 
vd  to  shch  a  finding  by 
n  the  civil  side  of  the 
Sord    Hale  lays  down 
I.P.C.i61»),  that  "if 
|R  of  slander  for  calling 
f,  the  defendant  justi- 
I  stole  goods,  and  issue 
taken,  it  be  foimd  for 
lilit,  if  this  be  in  the 
meh,  and  for  a  felony 
'  count!/  where  the  Court 
t  be  before  the  Justices 
who  have  also  a  commig- 


sion  of  gaol  delivery,  l|e  shall  be 

forthwith  arraigned  on  this  vevi- 

diet,  as  on  an  indictment,  and  the 

reason  is,  because  here  is  avei^ 

diet  of  twelve  men  in  these  cases, 

and  so  the  verdict,  though  in  a 

civil  action,    serves    the  King's 

suit  as  an  indictment,  and  is  not 

contrary  to  the  acts  of  25,  28,  and 

42  £.  3,  wluch  enact,   ''  that  no 

man  shall  be  put  to  answer,  &C  but 

upon  indictftient  or  presentment." 

From  this  it  i^i^pears,  that  if  the 

finding  be  at  the  assizes,  the  Court 

from  which  the  record  comes,  is 

not  material. 


GLOUCESTER  ASSIZES. 


BEFORE  MR.  BA.RON  GARROW. 


Rex  t?.  Samuel  Pitman. 


March  S\st. 


•isoner  was  indicted  for  stealing  a  mare,  the  pro-  if  a  thief  go  to 

Foriathan  Blanch.  an  inn,  and,  in- 

tending to  steal 

proved,  that  the  prisoner  came  to  the  Greorgfe  ahorse,  direct 

ii_  ^      n  '      1  ii»  11  1  the  ostler  to 

KiDury,  on  the  fair  day,  and  directed  the  ostler  to  bring  out  his 
;  his  horse.     The  ostler  said,  he  did  not  know  ^^^h^,^/"^^^^ 

prosecutor,  and 
lit  desire  lead  out  the  horse  for  the  prisoner  to  mount: — This  is  a  sufficient  taking  by 
0  support  an  indictment  for  horse-stealing. 
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1826. 
Prosabr 

V. 

Bowk. 


consider,  whether  the  defendant  had  the  money;  and  if 
8O9  whether  she  got  it  into  her  possession  with  intent  to 
steal  it,  and  then  feloniously  converted  it  to  her  own  use; 
because,  if  so,  the  debt  being  merged  in  the  felony,  the 
defendant  will  be  entitled  to  the  verdict;  and  if  the  Jury 
find  for  the  defendant,  and,  on  my  a!dking  them  whether 
that  is  the  ground  of  their  verdict,  they  tell  me  that  it  is, 
the  defendant  must  be  sent  over  to  the  criminal  side  of  the 
assizes,  to  take  her  trial  for  the  felony  (6);  but,  should  the 


It  appeared,  that  he  had  persuaded 
the  prosecutrix  to  let  him  have  the 
thousand  pound  note,  to  deposit 
for  her  in  the  Bridgnorth  Bank, 
she  gave  it  to  him  for  that  pur- 
pose* but,  instead  of  taking  it 
to  that  bank,  he  converted  it  to 
his  own  use.  The  learned  Judge 
left  it  to  the  Jury  to  say,  whether 
he  obUuned  possession  of  the  note 
with  intent  to  steal  it;  for,  if  so, 
they  must  find  lum  guilty:  which 
they  did,  and  the  prisoner  was 
sentenced  to  be  transported  for 
seven  years. 

(6)  As  to  when  a  party  may  be 
tried  on  a  verdict,  without  any 
bill  baring  been  found  by  a  Grand 
/ury,  it  is  sud,  (2  Curw.  Hawk. 
291,)  that  in  an  action-  of  tres- 
pass in  the  King's  Bench,  de  mu- 
Here  abducta  cum  bonis  viii,  if 
the  defendant  be  found  guilty  of 
having  carried  away  the  woman 
and  goods  with  force,  and  felo- 
niously; or  in  a  common  action 
of  trespass  in  the  said  Court  for 
goods  carried  away,  if  it  be  found 
that  the  defendant  feloniously 
stole  them,  he  shall  be  put  to  an- 
swer the  felony,  without  any  fur- 
ther accusation ;  for  such  a  charge 
by  the  oath  of  twelve  men  on  their 
inquiry  into  the  merits  of  a  cause 
in  a  Court  which  has  jurisdiction 
oyer  the  crime,  is  c([uivalent  to 


an  in<fictment,  and  the  king,  be- 
in^  always  in  judgment  of  law 
present  in  Court,  may  take  ad- 
vantage of  any  matter  thonn 
properly  disclosed  for  his  benefit 
The  first  of  these  podtions  u  taken 
from  13  Ass.  6,  and  13  Bdw.  3, 
32  a.  The  second,  from  31  Edw.  1, 
Enditement  31.  But  sudi  a  verficC 
in  a  Court  which  has  no  juriadie- 
tion  over  criminal  matters,  aeems 
to  be  of  little  force,  because  such 
Court  has  nothing  to  do  with  foch 
matters.  2  Curw.  Hawk.  29L 
In  the  case  of  The  King  v.  Jolifi, 
4  T.  R.  285,  the  law  before  laid 
down  on  this  subject  is  recognis- 
ed, and  the  Court  say,  that  tiie 
Judge  of  Nisi  Prius,  on  the  trial 
of  a  cause  out  of  the  Court  of 
King's  Bench,  is  to  be  conader- 
ed,  to  all  intents,  as  acting  un- 
der the  authority  of  that  Court, 
and  as  an  emanation  from  it; 
aud  Lord  Kenyan,  at  the  Sittings, 
said,  in  a  case  of  slander,  that 
"  where  a  defendant  justifies 
words  which  amount  to  a  cfaaige 
of  felony,  and  proves  his  justific»- 
tion,  the  plainti£f  may  be  pot 
upon  lus  trial  by  that  verdict,  wilk- 
out  the  intervention  of  a  Grand 
Jury.  3  Esp.  134."  From  this,  it 
s^pears,  that  such  a  findbg  by 
Jury  at  the  Sittings  at  Nisi  Pri 
in  the  Court  of  Khti^s  BanA  i 
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Jviry  take  a  more  merciful  view  of  the  casei  they  may  ne- 
^ttre  the  felonious  intent,  and  find  a  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Taunian  and ,  for  the  plaintiff. 

Husself  for  the  defendant. 

[Attomies — Pritchard,  and  J.  Woodhoute,] 


SAiddlesez,  would  be  sufficient  to 
pii(  the  party  on  his  trial,  as  the 
GcMirt  of  King's  Bench  sits  there. 
'W^tii  regard  to  shch  a  finding  by 
Jury  on  the  civil  side  of  the 
Lord    Hale  lays  down 
(2  Hale,H.P.C.i61»),  that  "if 
in  an  acdon  of  slander  for  calling 
>^  man  thief,  the  defendant  juisti- 
fies  that  he  stole  goods,  and  issue 
tlieFeupon  taken,  it  be  foimd  for 
defendant,  if  this  be  in  the 
'#  Bench,  and  for  a  folony 
*>B  tAe  same  comity  where  the  Court 
*■**»  or  if  it  be  before  the  Justices 
^^^  •A.s^ze,  who  have  aUo  a  commie- 


tion  of  gaol  deliverg,  he  shall  be 
forthwith  amdgned  on  this  vevi- 
diet,  as  on  an  indictment,  and  the 
reason  is,  because  here  is  avei^ 
diet  of  twelve  men  in  these  cases, 
and  so  the  verdict,  though  in  a 
civil  action,  serves  the  King's 
suit  as  an  indictment,  and  is  not 
contrary  to  the  acts  of  25,  28,  and 
42  £.  3,  wluch  enact,  ''  that  no 
man  shall  be  put  to  answer,  &c.but 
upon  indictftient  or  presentment." 
From  this  it  appears,  that  if  the 
finding  be  at  the  assizes,  the  Court 
from  which  the  record  comes,  is 
not  material. 


GLOUCESTER  ASSIZES. 


BEFORE  MR.  BA.RON  GARROW. 


Rex  r.  Samuel  PiTxM an. 


March  Slff. 


■*■  He  prisoner  was  indicted  for  stealing  a  mare,  the  pro-  if  a  thief  go  to 

t^ny  of  Jonathan  Blanch.  f "  i*!"'  ^"^' »"" 

"^  tending  to  steal 

It  was  proved,  that  the  prisoner  came  to  the  George  ahorse,  direct 

*^,  at  Sodbury,  on  the  fair  day,  and  directed  the  ostler  to  bring  out  his 

^g  out  his  horse.     The  ostler  said,  he  did  not  know  ^oTw^the"^ 

,  prosecutor,  and 
2|^o»tler  at  hit  desire  lead  out  the  horse  for  the  prisoner  to  mount: — Tliis  is  a  sufficient  taking  by 
^  prisoner  to  support  an  indictment  for  horse-stealinir. 
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IS26.        which  it  was.    The  prisoner  went  into  the  stable^  anil 
pointing  to  the  mare,  said,  "  that  is  my  horse,  saddle  him.** 
The  ostler  did  so,  and  the  prisoner  tried  to  mount  the  mare 
in  the  inn  yard^  but,  from  the  noise  made  by  some  music,  the  ^ 
mare  would  not  stand  still.    The  prisoner  then  directed^ 
the  ostler  to  lead  the  mare  out  of  the  yard  for  him  to  moun 
The  ostler  led  the  mare  out,  and  before  the  prisoner 
time  to  mount  her,  a  person,  who  knew  the  mare,  came  u:::^ 
and  the  prisoner  was  secured. 

WatgOHf  for  the  prisoner,  objected,  that  this  was  not^ 
felonious  taking  by  the  prisoner,  as  the  mare  was  never  ii 
his  possession.    It  all  along  remained  in  the  possessioa  of 
the  ostler,  who  never  parted  with  it;  and  if  the  mare  was 
never  in  the  possession  of  the  prisoner,  he  could  not  be 
guilty  of  stealing  it. 

Garrow,  B. — If  the  prisoner  caused  the  mare  to  be 
brought  out  of  the  stable,  intending  to  steal  her,  and  the 
animal  being  disturbed  by  the  music,  the  ostler  led  her  oat 
of  the  yard  for  his  accommodation  and  by  his  procure^ 
ment,  that  is  a  sufficient  taking  to  constitute  a  felony. 

The  defence  was,  that  the  prisoner  was  drunk,  and  too^^ 
the  mare  by  mistake;  and  the  Jury,  on  that  groun^^ 
found  him 

Not  Guilty. 

Justice^  for  the  prosecution. 

WcUsouy  for  the  prisoner. 

[Attomies — Abely  and  Ward.l 


The  strongest  case  on  the  subject  removed  from  the  space  it  liad  i 

of  asportation  is  that  of  Rex  v.  occupied  in  the  boot»  but  the 

Walik,  Ry.  &  M.  C.  C.  R.  14.  ing  it  from  the  bottom  had 

There  the  prisoner  was  indicted  for  pletely  removed  each  part 

steaUngabag;  it  was  proved  that  he  from  the  space  that  specific  "^^^ 

had  lifted  the  bag  from  the  bottom  had  occupied ;  and  this  was  hdA  Iff 

of  the  boot  of  a  coach»  but  was  de-  the  twelve  Judges  to  be  a  compM 
tected  before  he  had  got  it  out;  it  •  asportation*  and  the  convidioi 

did  not  appear  that  it  was  entirely  for  larceny  was  held  to  be  ligbt 
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HOME  SPRING  CIRCUIT. 

1826.  ^ 


BBFORE  LORD  CHIEF  BARON  ALEXANDER  AND  MR.  BARON. 

GRAHAM. 


ESSEX  ASSIZES. 

BEFORE  MR.  BARON  GRAHAM. 

Bearblock^  Clerk,  v.  Hancock.  March  7<A. 

Assumpsit  for  tithes  bargwied  and  sold  to  the  de-      The  dme 
fendant,  of  which  the  plaintiff  was  the  farmer  and  propri-  of  potatMs  he- 
ctor.    Pleas— The  general  issue;  a  tender  of  39/.;  and  a  «)m«^ep»- 

o        ^  '  ^    \  perty  of  the  par- 

set-off  for  potatoes  bargained  and  sold  to  the  plaintiff,  and  son,  is  when 

by  him  had  and  taken.  up^andWdfin 

The  plaintiff  was  the  lessee  under  the  Warden  and  ^^^^ 

Fellows  of  New  College,  Oxford,  of  the  tithes  of  the  pa-  "^»«^«doy^" 

•    •       g%  TT  1  1  while  rennining 

nsh  of  Homchurch,  in  the  county  of  Essex ;  and  the  de-  in  the  ground, 
fexidantwas  the  tenant  of  a  farm  called  *'  Little  Nelms,'*  in 
the  same  parish.  It  appeared,  that  in  the  month  of  June, 
18S4,  the  defendant  entered  into  an  agreement  to  give  the 
plcuntiff,  as  a  composition  for  his  tithes,  (which  for  two 
years  before  had  been  taken  in  kind),  a  sum  of  604  per  anr 
**«oii,  for  a  term  of  three  years,  to  be  computed  from  Old 
J^ichaelmas  Day,  1823;  and  the  plaintiff  consented  to 
>>iake  an  allowance  out  of  the  first  COL  in  respect  of  such 
tithes  as  he  had  actually  taken  in  kind,  between  the  pe- 
^od  when  the  agreement  was  made,  and  the  previous  time 
from  which  it  was  to  take  effect.     On  the  13th  October^ 

1SS3,  the  defendant  wrote  to  the  plaintiff  in  the  following 

^Cfins: — 

"  Mr.  Bearbhcky 
**  Tithe  of  potatoes  in  the  nine  acres  have  been  set  out 
•*nce  Monday  week;  I  have  not  heard  of  your  having 
■^n  to  see  it.  I  think  of  taking  up  to-morrow,  "&c.  &c. 
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It  was  proved,  that  before  old  Michaelmas^  the  potatoes 
Bearblock  in  question  had  been,  what  is  called,  "  boughed  out,"  that 
Hancock.  ^®'  boughs  had  been  placed  in  the  field,  to  mark  out  the  dif- 
ferent proportions  of  the  farmer  and  tithe  owner ;  but  it 
appeared,  that  they  had  not  been  dug  up  until  some  time 
after  Old  Michaelmas,  and  that  they  were  not  in  a  fit 
state  to  be  dug  up  at  any  earlier  period. 

Marryatty  for  the  plaintiff,  contended,  that  these  pota- 
toes, having,  been  set  eui  before  Old  Michaelmas,  be- 
came then  the  property  of  the  plaintiff,  and  were  not  to 
be  accounted  for  in  the  year  commencing  afterwards. 

Mirehouse^  for  the  defendant,  argued,  that  the  tenth 
part  of  the  potatoes  could  not  be  said  to  belong  to  the 
plaintiff  till  they  were  actually  dug  up  and  separated  £roin 
the  rest. 

Graham,  B. — I  am  of  opinion,  that,  in  point  of  law, 
potatoes  are  not  titheable  till  the  farmer  has  dug  them  up. 
The  parson  is  entitled  to  the  labour  of  the  fanner,  and 
cannot  take  the  tithe  away  till  it  is  laid  up  for  him  in 
heaps.  The  preparatory  step  of  "  houghing  out/'  is  oot 
the  actual  pernancy  of  the  tithe.  A  farmer  could  not 
have  an  action  brought  against  him  fi>r  not  digging  up  his 
potatoes  at  a  certain  time,  if,  in  the  common  course  of  good 
husbandry  he  ought  to  wait  a  fortnight  longer,  or  move* 
I  am  of  opinion,  that  the  parson's  right  does  not  attach  ti 
after  the  digging  up. 

Verdict  for  the  defendant. 

Marryat  and  Abraham,  for  the  plaintiff. 
Mirehouse  and  Round,  for  the  defendant. 

[Attomies— ^ytm-y,  T.,  <J-  S,,  and  Stone  Sr  B.^ 


Marryat f  in  the  ensuing 'Easter  Term,  moved  to 
aside  the  verdict,  but  the  Court  refused  a  rule. 
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OXFORD  SUMMER  CIRCUIT. 

1826. 


BEFORE    MR.  JUSTICE  BURROUQH  AND  MR.  BARON  GAR  ROW. 


BERKSHIRE  ASSIZES. 
(Crown  Side.) 

BEFORE  MR.  BARON  GARROW. 

Rex  r.  Priscilla  Skerrit  and  Eliza  Skerrit.  July  sd. 

JL  xlE  prisoners  were  jointly  indicted  for  uttering  a  coun-  if  t«ro  prisoners 
terfeit  shilling,  having  another  counterfeit  shilling  in  their  Bering  a  wun- 
possession.  ^^^V^  shilling, 

^  ^  having  another 

It  was  proved,  that  the  prisoner  Eliza  Skerrit  went  into  counterfeit  shii- 
the  shop  of  James  George,  and  there  purchased  a  loaf,  for  session ;  ?b^ 
which  she  tendered  a  counterfeit  shilling  in  payment,  he  ^°l^^^^^^  *^ 
secured  her,  but  no  more  counterfeit  money  was  found  on  tainty  which  of 
her.  The  other  prisoner,  who  had  come  with  her,  and  was  the  one  uttered, 
Waiting  at  the  shop-door,  then  ran  away,  but  was  immedi-  Jj^d'^^^ 
ately  secured,  and  fourteen  other  bad  shillings  were  found  unuttered,  if 

,  .  X  ^  A        1        both  the  pieces 

on  her,  wrapped  in  gauze  paper.    James  George,  after  tlie  of  money  are 
prisoners  were  secured,  put  the  counterfeit  shilUng  utter-  ^nterfeit;  and 
ed  by  EUza  Skerrit,  into  a  packet  with  the  fourteen  others ;  [[»'  *PP«af  that 

^  ^        ^  .       .  'the  two  prison- 

and,  in  his  cross  examination,  he  stated,  that  he  could  not  en  went  to  a 
SM^ear  which  was  the  particular  piece  of  money  that  was  one  of  them  went 
txttered,  but  he  was  sure  that  the  fifteen  pieces  of  coun-  {he*bad  nf^Mv 
terfeit  coin  produced  by  him,  consisted  of  the  one  utttT-  !**^°8  »<>  ™ow 

^  ^  m  her  posses- 

sion, and  the 
other  sttyed 

^tA^ide  the  shop,  having  otlier  bad  pieces  of  money,  both  may  be  convicted ;  the  uttering  and  the 

~  being  both  joint. 
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1826.        cd  by  Eliza  and  the  fourteen  afterwards  found  on  Pris- 
Rfx         cilia ;  the  whole  fifteen  were  proved  to  be  counterfeit. 


0. 

S&SRRIT. 


Carrington,  for  the  prisonerSi  objected ;  1^/.,  that  it  was 
mcumbent  on  the  prosecutor  to  shew  what  identical  piece 
of  counterfeit  money  was  uttered  by  the  prisoners^  and  to 
shew  with  certainty  some  other  identical  piece  of  counter- 
feit money,  which  they  had  in  their  possession ;  and  that,  i 
this  case,  an  identification  of  the  particular  piece  uttered  wi 
necessary,  in  the  same  way  as,  in  a  case  of  uttering  a 
note,  it  was  necessary  to  show  the  very  note  uttered,  or  i 
a  prosecution  for  a  libel  to  show  the  identical  libel  pu 
lished,  and  not  another  unpublished  copy,  which  might  b-^^t 
found  on  the  prisoner.     And  2ctfy,  he  objected,  that  tk^e 
complete  offence  was  not  proved  against  either  of  the  pn^ 
soners;  as  the  one  who  uttered  the  piece  of  money  hadm 
other  counterfeit  coin  in  her  possession,  and  the  other  who 
had  the  coin,  was  not  guilty  of  any  uttering.     It  might  be 
said,  that  the  one  who  stayed  outside  the  shop,  was  guilty 
of  a  joint  uttering  with  the  other  who  was  in  it;  like  the 
case  of  two  thieves,  one  inside  the  shop  and  the  other  out- 
ode  ;  but  the  case  of  the  thieves  differed  from  the  present 
in  this  respect,  viz.  that  the  thief  outside  might  be  there 
to  co-operate^  by  the  removal  of  the  stolen  property  or  the 
like.    Now  the  prisoner  Priscilla  Skerrit,  by  stajring  out- 
side the  shop^  could  not  by  possibility  be  considered  as  aid- 
ing her  sister  in  the  act  of  paying  for  a  loaf  inside  the 
shop.     And  in  the  case  of  Rex  v.  Else  (a),  it  was  held,  that 
if  one  person  utter  a  bad  piece  of  money,  having  no  more, 
in  conjunction  with  another,  who  had  more  bad  money,  but   ^ 
who  was  absent,  and  did  not  utter,  neither  was  guilty  of  this  ^ 
offence :  however,  in  that  case,  the  persons  were  much 
ther  asunder  than  the  prisoners  had  been  in  the  present 


Garrow,  B. — With  regard  to  the  second  objection, 
think  that  the  two  prisoners  coming  together  to  the  shop 


(a)  Ru8B.  &  Ry.  0.  C.  R.  142. 
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one  staying  outsidci  they  must  both  be  taken  to  be 
gpilty  of  the  uttering ;  and  it  will  be  for  the  Jury  to 
lether  the  possession  of  the  remaining  pieces  of  bad 
was  not  joint.  The  first  objection,  although  it 
with   it  an  appearance  of  considerable  weight, 

0  me  also  to  be  not  well  founded.    The  indictment 

1  that  they  uttered  one  piece  of  counterfeit  money, 
one  other  in  their  possession.  Now  we  have  evi* 
hat  they  had  originally  fifteen  pieces  of  bad  money, 
y  uttered :  it  certainly  cannot  be  shewn,  which  of 
ien  it  was  that  they  uttered ;  but  if  it  was  either  of 
ieces,  they  must  have  been  guilty  of  uttering  one 
f  counterfeit  coin,  having  another  piece  in  their 
ion,  which  is  exactly  what  they  are  charged  with, 
g  the  whole  number  of  pieces,  there  had  been  but 
;le  piece  of  good  money,  the  objection  would  have 
oanswcrable ;  because  then  the  good  piece  might 
en  the  one  uttered.  In  the  present  case,  I  must 
le  the  objection. 

Verdict^ — GruOty. 

\ton  and  Shepherd^  for  the  prosecution. 

J* 

ington,  for  the  prisoners. 

[^AiioTnie»^ChippendaU,  and  PrankHm.'] 

Stat  16  Geo.  2,  c.  28,  8.  persons,  or  shall,  at  the  time  of 
lactedy  *'  that  if  any  per-  such  uttering  or  tendering,  ha?e 
ioever  shall  utter  or  ten-  about  him,  or  her,  in  lus  or  her 
fment  any  false  or  coun-  custody,  one  or  more  piece  or 
oney,  knowing  the  same  pieces  of  counterfeit  money,  be- 
jse  or  counterfeit,  to  any  sides  what  was  so  uttered  or  ten- 
persons,  and  shall,  either  dered,  then  such  person  so  utter- 
day,  or  within  the  space  ing  or  tendering  the  same  shall  be 
rs  then  next,  utter  or  ten-  deemed  and  taken  to  be  a  com- 
yment  any  more  or  other  mon  utterer  of  false  money,  and 
lounterfdt  money,  know-  being  thereof  convicted,  shall  suf- 
ime  to  be  false  or  coun-  fer  a  year's  imprisonment,  and 
» the  same  person  or  per-  shall  find  sureties  for  his  or  her 
to  any  other  person  or  good  behaviour  fortwo  years  more. 
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to  be  computed  from  the  end  of 
the  raid  ye«r;  and  if  any  person 
having  been  once  so  convicted  as 
a  common  utterer  of  false  money 
shall  afterwards  again  utter  or 
tender  in  payment  any  false  or 
counterfeit  money,  to  any  person 
or  persons,  knowing  the  same  to 
be  false  or  counterfeit,  then  such 
person  being  thereof  convicted, 


shall,  for  sudi  second  oflfdice,  be 
and    is  hereby  a^odged  to  be 
guilty  of  felony  without  benefit  o 
clergy. 

By  the  5th  sect,  of  the  same  sta 
tutCy  the  prosecution  must  be 
menced  witlun  ax  months 
the  offence  committed.    See 
modem  cases  on  tlus  subjeet 
lected  in  Garr.  Supp.  G.  L.  219 


WORCESTER  ASSIZES. 


(Civil  Side.) 


BEFORE  MR.  BARON  GARROW. 


July  13th,  Doe,  on  the  demise  of  Nutt,  Widow,  v.  Nutt. 

eJ'^^Ue  for     -■■  HIS  ejectment  was  brought  by  the  lessor  of  the  plain* 


does 


dower  which  has  tiff,  who  was  the  widow  of  a  person  who  had  been  seised 

not  been  as-  *^ 


signed. 


in  fee  of  the  premises  in  question.  She,  in  the  first  in- 
stance, reUed  on  her  husband's  will  in  her  favour;  but,  in 
answer  to  this,  the  defendant  shewed  a  conveyance  in  fee 
by  the  husband,  in  hid  Ufe-time,  to  him. 


> 


Campbellf  for  the  lessor  of  the  plaintiff* — 'I  submit,  tha. 
AS  the  husband  could  only  convey,  subject  to  hi«  wife's  ii 
choate  right  to  dower,  we  are  still  entitled  to  recover  oni 
third  of  the  estate. 


Garrow,  B. — I  am  clearly  of  opinion,  that  anej 
does  not  lie  for  dower  before  it  is  assigned. 

Nonsuit 

Campbell  and  Godson,  for  the  lessor  of  the  plaintiff. 

Russell,  for  the  defendant. 


[Attomies— CVoarf, an<l  Holdsworth'i 
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^)6C(meiit  caa  only  be  mam- 
tainfid  where  the  party  has  a  right 
of  entry;  and  if  such  party  either 
has  np  right  of  entry,  or  it  has 
been  toDed,  an  ^ectment  cannot 
be  supported.  Lord  Coke  says,  1 
Inst.  32(b)  '' TMs  great  disadvan- 
tage the  wife  hath,  that  she  can- 
not enter  into  her  dower  by  the 
common  law,  but  is  driven  to  her 
writ  of  dower  to  recover  the  same." 

The  mode  of  recovering  dow- 
ef  ai  lam  is  by  a  writ  of  dower  ufi- 
Ae  nihil  habet,  or  by  a  writ  of 
right  of  dower;  but,  if  either  of 
these  remedies  is  resorted  to,  the 
writ  of  dower  unde  nihil  habet  is 
much  to  be  preferred,  because,  by 
the  Stat  of  Merton,  the  dowress 
recovers  damages  for  the  non-as- 
agnment  of  her  dower,  which  da- 
mages may  be  assessed  either  by  the 
Jury  trying  the  case,  or  on  a  writ 
of  inquiry.  Ca.  Temp.  Hard.  19. 
In  Jenk.  Cent.  1,  Ca.  85,  it  is  laid 
down^  that,  **  Regularly,  where 
a  husband  die  seised,  the  wife 
shall  recover  her  dower  with  da- 
mages, for  the  whole  time  after 
her  husband's  death,  but,  if  he 
does  not  die  seised,  after  her  de- 
mandt  and  the  tenant's  refusal  to 
assign  her  dower,  she  shall  reco- 
ver damages  from  the  time  of  the 
refusaL"  However,  in  1  Inst. 
33  (b).  Lord  Coke  says,  **  It  is  ne- 
cessary for  the  mfe,  after  the  de- 
cease of  her  husband,  as  soon  as 
Ehe  can,  to  demand  her  dower,  be- 
fore good  testimony;  for,  other- 
wise*  she  may,  by  her  own  default, 
lose  the  ;value  after  the  decease 
of  her  husband,  and  her  damages 
for  detaining  of  her  dower;  for  if 
she  bring  a  writ  of  dower  against 
^  heir,  and  the  heir  cometh  into 


the  Court  upon  the  summons  on 
the  first  day,  and  plead  that  he  has 
been  always  ready,  and  yet  is,  to 
render  dower,  &c.  if  the  wife  hath 
not  requested  her  dower,  she  shall 
lose  the  mesne  values  and  her  da- 
mages; but  if  she  hath  requested 
her  dower,  she  may  plead  it,  and 
issue  may  be  thereupon  taken." 
And  the  case  of  Dobson  v.  Dobson, 
Ca.  Temp,  Hard.  19,  and  2  Bar- 
nard. K.  B.  180,  accords  mth  that. 
"  The  damages  in  these  cases  are 
according  to  the  value,  not  of  the 
land,  but  of  the  rent."  Hale,  MSS. 
Co.  Litt.  32(b)  note  5. 

If  the  demandant  recovers  da- 
mages in  a  writ  of  dower  unde  ni- 
hit  habet,  she  recovers  costs;  but 
if  no  damages  are  recovered, 
she  is  not  entitled  to  costs,  2 
Wms.  Saund.  45.  The  learning 
on  tUs  subject  will  be  found  at 
large  in  2  Wms.  Saund.  42  m,  et 
seq.,  and  the  Precedents  in  3  Chit- 
ty  Plead,  tit.  Proceedings  in 
Dower.  In  a  writ  of  right  of  dow- 
er, no  damages  are  recoverable. 
Co.  Ldtt.  32  (b).  These  are  the 
modes  of  recovering  dower  at  law. 

In  equity,  biUs  are  filed  by  dow- 
resses  to  obtidn  their  dower ;  but,  to 
avoid  objection  to  the  jurisdiction, 
it  is  prudent  also  to  pray  a  disco- 
very of  deeds  or  the  Uke.  That  was 
so  in  the  case  of  Moor  v.  Black, 
Cas.  Temp.  Talb.  126;  and  Lord 
Chancellor  Talbot 'compelled  the 
discovery  and  the  assignment 
of  dower.  In  the  case  of  Cur^ 
tis  V.  Curtis,  2  Bro.  Ch.  Ca. 
620,  where  the  title  to  the  dow^ 
er  was  denied,  the  Lord  Chancel- 
lor Bathurst,  ordered  the  bill 
to  be  retained,  with  liberty  to  the 
pUdntiff  to  try  her  right  to  dower 
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at  law ;  and  the  widow  having  es- 
tablished  her  right  at  law^  Lord 
Alvanley  decreed  her  the  relief 
prayed.  In  the  case  of  Mundy 
V.  Mundy,  2  Ves.  junr.  129»  Lord 


Loughborough  lays  down,  that  if  a 
legal  title,  such  as  dower,  is  con- 
troverted, it  must  be  made  out  at 
law;  but  a  Court  of  Equity  will 
act  in  aid  of  the  title. 


July  13<A.     Powell  and  Wife  v.  Hodoetts,  Cutler,  Chetwyn,  and 

Underhill. 


If  A.  imprison 
B.,  and,  in  con* 
tinuation  of  that 
imprisonment, 

A.  deUver  B.  in- 
to the  charge  of 
€.,  who  keeps 

B.  in  custody, 
the  acts  and  de- 
cUurations  of  C. 
are  eridence 
against  A.,  in 
an  action  for 
iklse  imprison- 
ment 


Assault,  and  false  imprisonment :  Plea — ^Not  Guilty. 

It  appeared  that  the  defendants,  Cutler  and  Chetwjrn, 
seeing  the  plaintiff's  wife  digging  potatoes  in  a  field,  went 
up  to  her,  saying,  that  she  had  no  right  to  dig  there;  they 
then  took  her  into  custody,  and  deUvered  her  over  to  the 
defendant  Underhill,  who  was  a  constable,  by  whom  she 
was  detained  for  two  days,  and  then  allowed  to  depart. 

The  plaintiff's  counsel  proposed  to  give  evidence  of  the 
declarations  of  the  defendant  Underhill. 

Ludlow  J  for  the  defendants. — I  submit,  that  as  the  plain- 
tiff has  proved  a  distinct  imprisonment  as  against  Cutler 
and  Chetwyn,  he  can  only  recover  as  against  them ;  and 
that  being  so,  he  cannot  go  into  any  thing  that  is  either 
said  or  done  by  Underhill  in  their  absence. 

C.  Phillips,  and  Godson,  contra,  argued,  that  they  were 
at  liberty  to  go  through  the  whole  of  the  facts  of  the  im- 
prisonment, as  long  as  the  imprisonment  continued,  al- 
though they  could  only  recover  against  particular  parties. 

Garrow,'B. — It  is  quite  clear,  that  a  plaintiff  who  brings 
an  action  for  false  imprisonment,  against  several  defend- 
ants jointly,  may  either  recover  against  aU  for  any  joint 
act  of  imprisonment  committed  by  the  whole  of  them,  or 
may  give  evidence  of  an  act  of  imprisonment  committed  by 
one,  two,  or  more  of  the  number,  and  recover  against  such 
defendant  or  defendants  only ;  but  it  has  been  truly  stated 
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by  the  counsel  for  the  defendantSi  that  if  a  plaintiff  proves 
a  distinct  imprisonment  by  two  only  of  the  defendants,  he 
cannot  go  on,  after  that,  to  affect  the  others,  and  recover 
against  the  whole  number;  and  for  this  reason,  the  dama- 
ges being  joint  against  all,  the  latter  defendants  would  be 
liable  to  pay  for  an  act,  with  the  commission  of  which  they 
had  nothing  to  do.   I  therefore  think,  in  the  present  case, 
that  the  plaintiff,  having  proved  a  distinct  imprisonment 
by   Cutler  and  Chetwyn,  cannot  recover  against  either 
of  the  others :  but  I  think  the  acts  and  declarations  of  Un- 
derbill are  evidence  in  this  way.    The  defendants  Cutler 
ai^  Chetwyn,  when  they  had  themselves  taken  and  im- 
prisoned the  plaintiff's  wife,  delivered  her  over  to  Under- 
iiill.     Now  that  was  a  mere  continuation  of  the  imprison- 
ment by  them,  and  being  so,  I  am  of  opinion,  that  the  acts 
and  declarations  of  Underbill  are  evidence  against  them; 
and  I  take  it,  that,  in  all  cases,  where  one  person  puts  a 
party  into  the  custody  of  another,  what  is  said  and  done 
Vy  that  other,  is  evidence  against  the  person  placing  the 
party  in  custody,  though  said  or  done  in  his  absence. 
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The  evidence  was  received. 

Verdict  for  the  plaintiffs,  against  Cutler  and 
Chetwyn, — ^Damages,  10/. 

Verdict   for  the  defendants,  Hodgetts    and 
Underbill. 

C  Phillips,  and  Godson,  for  the  plaintiffs. 

Ludlow,  for  the  defendants. 

[Attomies— E/AiN^tofi,  and  JBoyef .] 


See  the  case  of  Wright  v.  Court,  ante,  p.  2^2. 
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(Crown  Side.) 


BEFORE  MR.  BARON  6ARR0W. 


July  \bth.  Rex  V  James  Hassall  and  Sarah  Hassall. 

ifamanand  X  HE  prisoners  Were  indicted  (the  latter  as  a  single  wo- 

i^*i^i^  fo^a  n^)  for  stealing  a  20/.  bank  note,  and  a  5/.  bank  note, 

Urccny,  the  lat-  the  property  of  Edward  Fetherstone.     It  appeared,  that 

vomon;— it  is  the  prosecutor  met  the  two  prisoners  ^on  the  road  leading 

entide  her  to  ^  Wolverhampton,  and  after  proceeding  a  short  distance, 

an  acquittal  on  jhe  prosccutor  and  the  female  prisoner  retired  tojrether  in- 

the  ground  ^^  ,    ,    ,  . 

coercion,  to  to  an  adjoining  field,  where  the  prosecutor  had  an  impro- 

^intiycom-  P^  Connexion  with  her.    The  male  prisoner,  who  was 

feiwe*^  a*nd  that  ^P^ken  of  both  by  the  prosecutor  and  herself  as  her  hus- 

she  had  lived  band,  Waiting  all  the  while  in  the  road.    On  their  return, 

with  the  man  for 

two  years,  and  the  prosccutor  Said,  that,  on  their  return,  he  *'  paid  the  hus- 

wiferbut*such*  band  a  shilling,  which  was  his  charge."  The  parties,  after 

evidence  must  be  jij^t,  supped  together;  and  the  prosecutor  lost  his  money, 

fy  the  Jury  that  of  which  the  51,  note  was  found  on  the  male  prisoner,  and 

inlfact  married^  ^^  ^'«  i^ote  on  the  female.     On  the  cross-examination  of 

thou* h^it^inot  *^^  prosecutor,  and  the  constable  who  apprehended  them, 

absolutely  ne-  it  appeared  that  the  prisoners,  during  the  time  they  were 

cessary  to  prove  ,  .  lo-i  111 

the  actual  mar-    secn  by  those  Witnesses,  spoke  of  and  treated  each  other 
tief^^  ^^^^^^'  as  husband  and  wife;  but  those  witnesses  never  saw  them, 

except  on  the  present  transaction. 

For  the  prisoners,  a  witness  was  called,  who  had  known 
them  for  two  years,  and  he  proved,  that  during  that  time 
they  lived  together,  and  passed  as  husband  and  wife,  and 
were  reputed  to  be  so.  But  this  witness  stated,  on  his  cross- 
examination,  that  he  did  not  know  when  or  where  they 
had  been  married. 


Carrington,  for  the  prisoners,  contended,  that  on  thiar^ 


V. 
HA88ALL. 
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evidence  the  female  prisoner  must  be  acquitted.  The  proof 
was  dear  that  the  felony  was  committed  by  them  jointly ; 
and  if  this  evidence  adduced  was  sufficient  proof  that  they 
were  husband  and  wife,  the  female  prisoner,  as  the  wife, 
was  entitled  to  be  acquitted,  on  the  ground  of  coercion. 
In  the  case  of  Morris^  Esq.  v.  MiUer,  Esq.  (a),  it  was 
laid  down  by  my  Lord  Mansfield^  that  the  only  cases  in 
which  it  was  necessary  to  prove  an  actual  marriage,  were 
prosecutions  for  bigamy,  and  actions  for  criminal  conversa- 
tion; and  that,  in  all  other  cases,  evidence  of  reputation  and 
cohabitation  were  sufficient  presumptive  proof  of  marriage. 

Garrow,  B. — These  parties  are  not  indicted  as  hus- 
band and  wife;  and  I  think,  under  the  whole  of  the  circum- 
stances of  this  case,  that  the  evidence  of  the  marriage  is 
by  no  means  sufficient.     I  quite  agree  with  my  Lord 
3iat^fields  that  the  two  cases  mentioned  are  the    only 
cases  in  which  it  is  necessary  to  give  direct  proof  of  an  oc- 
iuid  miEurriage;  but  it  should  be  observed,  that  what  evi- 
dence would  be  sufficient  in  other  cases  was  not  the  point 
directly  to  be  determined  in  the  case  of  Morris  v.  Miller* 
Indeed,  if  the  doctrine  now  contended  for  by  the  learned 
counsel  were  to  prevail,  it  would  be  a  never  failing  recipe 
for  all  the  hedge-tinkers  about  the  country ;  for,  without 
passing  themselves  off  as   being  married,  such  persons 
would  hardly  find  admission  into  the  meanest  lodging- 
house  in  the  kingdom.     And  I  take  it,  that  though,  in 
cases  of  this  kind,  it  is  not  absolutely  necessary  to  give 
^ect  proof  of  an  actual  marriage,  yet    such  evidence 
njust  be  adduced  as  to  satisfy  the  Jury  that  the  parties 
^^  in  fact  husband  and  wife,  in  the  same  way  as  to  con- 
^nce  them  of  any  other  fact  which  they  are  to  find.    With 
J'egard  to  the  evidence  in  the  present  case,  the  testimony 
of  the  constable  and  the  prosecutor  is  only  that  of , two 

(a)  4  Burr.  2058. 
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strangersi  who  are  wholly  ignorant  on  the  subject;  and  die 
other  witness  only  provesi  that  these  two  persons,  of  whose 
morals  we  have  had  a  specimen,  were  living  together, 
and  thought  proper  to  pass  as  husband  and  wife.  If  the 
parties,  however,  be  really  married,  and  will  make  a  proper 
application  to  the  Secretary  of  State,  supported  by  proof 
of  the  marriage,  they  will  sustain  no  injury  by  the  want  of 
evidence  before  me. 

Verdict — Guilty. 

McUe^  for  the  prosecutor. 


Carringtang  for  the  prisoners. 


[Attornies — 


',  and  Paunuoi,'] 


The  case  of  Morris,  Esq.  v. 
Miller,  Esq.  4  Burr.  2057>  was 
an  action  for  criminal  convert 
tion  with  the  plaintiff's  ^e,  and 
the  actual  marriage  of  the  plun- 
tiff's  wife  could  not  be  proved';  a 
verdict  was  found  for  the  plaintiff: 
and  a  motion  had  been  made  to 
enter  a  nonsuit  on  that  ground : 
Sir  Fletcher  Norton  and  Mr. 
Stowe,  on  shewing  cause*  said, 
**  We  proved  articles  between  the 
man  and  his  wife,  made  after  mar- 
riage,  for  the  settling  of  the  wife's 
estate,  with  the  privity  of  relations 
on  both  sides;  we  proved  cohabi- 


tation, name,  and  receptiom  of  her 
by  every  body  as  his  wife,  thou^ 
we  did  not  indeed  prove  it  by  any 
register,  or  by  witnesses  who  were 
present  at  the  marriage.  In  ^ee(- 
ment,  four  months  ago,before  Loid 
Mansfield,  this  sort  of  evidence 
was  offered  and  received.**  Lord 
Mansfield.—'*  It  certunly  may  be 
done  so  in  all  cases  except  two. 
One  is  in  prosecutions  for  bigamy, 
and  this  case  is  the  other.**  If 
the  female  prisoner  had  been  in- 
dicted as  the  wife  of  James  Has- 
sall,  no  evidence  of  the  marriage 
would  have  been  necessary. 


Rex  v.  Thomas  Abgood  and  Others. 

X  HE  indictment  stated,  that  the  prisoners  "  did  felo— ^ 
niously  and  maUciously,  with  intent  to  extort  money,  charg^-^ 


July  \7th. 

An  indictment 

charging  that  a 

priioner  "  did 

ielonionaly  and 

malidoosly  with  intent  to  extort  money,  charge  and  aeaue  A.  B.  with  having  committed  the 

rible  and  detestable  crime,  &c  and  feloniously,  &c.  menace  and  threaten  to  prosecute  the  said  A. 

frc"  is  not  good  under  the  stat  4  Geo.  4,  c  54,  s.  5. 

Bat  if  the  indictment  follow  the  statute,  and  the  evidence  be  of  a  threat  to  prueeute,  the 
will  leave  it  to  the  Jury  to  say,  whether  that  was  not  a  threatening  to  aeeute. 
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^md  accuse  Joseph  Nock,  with  having  committed  the  hor- 
rid and  detestable  crime,  &c«  not  to  be  named,  &c.  with 
a  certain  mare,  and  did  feloniously  and  maliciously,  with 
intent  to  extort,  &c.  menace  and  threaten  to  prosecute  the 
said  Joseph  Nock  for  the  said  pretended  offence. 

Ludlow,  for  the  prisoners. — I  submit,  that  the  charge 
and  accusation  alleged  to  have  been  made  by  the  prisoners, 
and  the  threat  to  prosecute  on  that  charge,  are  not  an  of- 
fence within  the  terms  of  the  stat.  4  Geo.  4,  c.  54,  s.  5.  It 
is  not  within  the  words  of  that  act  of  parliament,  and  is  in 
substance  a  different  offence.  That  act  of  parUament 
applies  only  to  threatening  to  accuse  prospectively,  and 
not  to  a  threat  to  prosecute,  a  charge  or  accusation  which 
liad  antecedently  been  made. 

Garrow,  B.,  (having  conferred  with  Burrouoh,  J.) — 
Af  y  learned  brother  and  myself  are  both  of  opinion,  that 
this  objection  must  prevail.  If  the  indictment  had  follow- 
ed the  terms  of  the  statute,  and  it  had  been  proved  that 
tli€  prisoners  threatened  to  prosecute  Mr.  Nock,  I  should 
have  left  it  to  the  Jury  to  say,  whether  that  was  not  a 
threatening  to  accuse  him;  but  we  think,  that  the  offence 
laid  in  this  indictment  is  not  sufficiently  charged  under 
the  statute.     The  prisoners  must  therefore  be  acquitted. 

Verdict— Not  Guilty. 

Corbet  and  Talfourd,  for  the  prosecution. 

JLudlow  and  Whateley^  for  the  prisoners. 

[Attomie8 ,  luid .] 


By  the  8tat.  4  Geo.  4,  c.  54,  s.  crime   punishable    by  law   with 

^»  it  is  enacted,  that  "  if  any  per-  death,  transportation,  or  pillory, 

^Oix  shall  maliciously  threaten  to  or  of  any  infamous  crime,  with  a 

^coiue  any  other  person  of  any  view  or  intent  to  extort  or  gun 
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moneyy  tioctaky  for  money*  goods 
or  chatteb^  wares  or  merchandize, 
from  the  person  so  threatened^  or 
shali  procure,  counsel,  aid  or  abei 
ibe  comndnion  of  thef  M6  of^ 
fences,  or  of  any  of  tbekn^  every 
person  so  offending  bein}^  thereof 
lawfully  con^ctod,  shall  be  ad- 
judged guilty  of  fdohy,  and  shall 
be  Bable,  at  ttte  disd^edotf  ^ibe 
Oourl,  to  be  trsnsported  beyond 
the  seas  for  Hfe,  or  for  such  term 
not  less  than  seven  years,  as  the 
Court  shall  adjudge,  or  to  be  im- 
prisoned and  kept  to  hard  labour 
in  the  common  gaol  or  house  of 
c<Mrrecdon,  for  any  term  not  ex- 
ceeding seven  years.    And  by  the 
Stat.  6  Geo.  4,  c.  19,  it  is  enacted, 
"  that  as  well  every  crime  now 
by  law  deemed  infionoiH^  as  also 
every  assault  with  intent  to  com- 
mit any  rape,  or  the  abominable 
crimes  of  sododny  or  bdggery,  or 
other  of  thOMi  drtmes,  and  every 
attempt  or  endeavour  to  commit 
any  n^,  or  the  said  abominable 


crimes^  or  other  of  tlieiv;  and 
also  every  soMdtation,  persuadon, 
promise,  threat,  or  menace,  offer- 
ed or  made  to  any  person,  where- 
by to  niovitf  6r  ib6a^  audi  ptt^ 
aon  to  commil^  or  to  penait  te 
sud  abominable  crimes,  or  etdier 
of  them,  shall  be  deemed  and  tak- 
en io  be  an  infamous  crime,  widi- 
intfeiAeaiih^of  the  Stat  4  0M. 
4, 6.  M" 

This  latter  statute  passed  in  con- 
sequence of  the  dedsion  in  Hick- 
manU  case,  in  wtiich  it  was  held, 
by  the  twelve  Ju^es,  ihnt  Ae 
making  of  overtures  Io  eoanil 
sodomy  was  not,  before  this  acty 
an  infamous  crime,  becanse  it 
did  not  subject  the  party  to  an 
infieunous  punishment,  or  prevent 
his  bdng  a  ^tneas. 

Having  been  engaged  in  the 
avil  Comrt  at  th6  time  tMi  c«ie 
was  tried,  we  are  indelrted  for  tlit 
note  to  the  kindness  of  one  of  tht 
counsel  in  the  cause. 


Jfdy  nth. 

If  an  inttniment 
hu  been  origin- 
aUy  anstamped, 
but  has  been 
•tamped  on  pay- 
ment of  the  pe- 
nalty ;  it  is  ad- 
missible in  eTi- 
denoe,  though 
the  receipt  for 
the  penalty  has 
been  erased; 
prorided  it  be 
proved  that  such 
receipt  had  been 
indorsed  on  it 
It  is  not  necessary 


The  Apothecaries'  Company  v.  Fernyhough. 

JLf  EBT  for  penalties,  for  practising  as  an  apothecary, 
without  a  certificate  from  the  Apothecaries*  Company. 

The  practising  was  proved.    The  defence  wrs,  that  th 
defendant  was  in  practice  on  the  1st  of  August,  1815. 

To  prove  this,  articles  of  copartnership,  between  tb 
defendant  and  an  apothecary,  named  Sutton,  executed  o\ 
the  1st  of  June,  181S^  were  offered  in  evidence;  these 
tides  of  copartnership,  had  not  been  originally  s 
but  they  had  dince  been  stamped  at  the  Stamp  Office,  a 

to  prove  the  commissioner's  signature  to  such  a  receipt 
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payment  of  the  penalty .  It  was  proved,  that  they  were 
sent  to  London  for  the  purpose  of  being  stamped,  and 
were  sent  back  stamped,  and  with  the  receipt  for  the  pe- 
nalty indorsed ;  but  when  the  deed  was  put  in,  something 
that  had  been  written  on  it,  had  been  evidently  erased/ 
and  no  receipt  for  the  penalty  appeared. 

It  was  stated,  that  the  defendant  had  himself,  incau- 
tiously, erased  the  receipt. 


439 


1826. 


Apotheca- 
ries' Co. 

V. 

Ferny- 
hough. 


Taunton,  for  the  Company,  objected,  that  this  instrument 
was  not  admissible  in  evidence,  for,  by  the  terms  of  the 
stamp  acts,  instruments  before  inadmissible  in  evidence, 
for  want  of  a  stamp,  were  rendered  admissible  by  the  stamp 
being  affixed,  and  the  receipt  for  the  penalty  being  pro- 
duced. Now,  as  in  this  case  no  such  receipt  was  produc- 
ed, the  instrument  was  not  receivable  in  evidence.  He 
further  objected,  that  even  if  the  receipt  did  appear  on 
tlie  back  of  the  instrument,  the  handwriting  of  the  signa- 
ture of  the  commissioner  of  the  stamps  should  be  proved* 

BuRROUGH,  J. — If  there  is  proof  that  there  was  a  receipt 

for  the  penalty,  and  for  any  sufficient  reason  it  cannot  be 

produced,  I  am  of  opinion  that  secondary  evidence  of  it 

may  be  given ;  and  in  the  present  case,  after  the  evidence 

that  has  been  given  relative  to  the  receipt,  I  shall  admit 

the  articles  of  copartnership  in  evidence.     As  to  the  proof 

of  the  commissioner's  signature  to  such  a  receipt,  I  have 

never  heard  it  asked  for,  in  the  great  number  of  years  I 

have  been  connected  with  Courts  of  justice. 

The  evidence  was  received. 


Verdict  for  the  defendant. 

Taunton,  Russell,  and  Field,  for  the  Company. 
<^ervis,  Campbell,  and  J.  Jervis,  for  the  defendant. 

[Attomies — Hore  ^  Bacot,  and  Bedson  <5r  Co,'] 
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SHROPSHIRE  ASSIZES. 
(Civil  Side*) 

BEFORE  MR.  JUSTICE  BURROUOH, 

C  Who  sat  for  Mr.  Baron  Garrow^.J 


Doe  on  the  demise  of  Lloyd  v.  Passingham. 

to  a  wiut^"  Ejectment  to  recover  one  moiety  of  the  manor 
than  thirty  yun  estate  of  HendwF  m  the  county  of  Merioneth.     This 

olab&ngreadin  ^  -r^  •     i*  j 

eyidence,  that     perty  had  belonged  to  Grwin  Lloyd,  Esq.  m  fee,  and     H^ 
norfoUowedit,    question  really  to  be  tried  was,  whether  Mrs.  Passingtft^Q^ 
^ofk^r^  the  mother  of  the  defendant,  Colonel  Passingham,  wae  the 
how  the  win  di-  legitimate  daughter  of  Gwin  Lloyd. 

recti  theposief-       c?  o 

lion  to  go,  tiu  it  The  case  as  opened  on  the  part  of  the  lessor  of  tbe 
qiuUnted^with  plaintiff,  was  this,  that  Gwin  Lloyd,  having  married  ft  lady 
£e  wm**b^ite  "*^^  ^^»  ^^^  without  any  legitimate  child,  and  that,  on 
being  read.  his  decease,  his  estates  passed  to  his  sisters  Catherine  and 
1794,  the  pre-  Mary  Lloyd  in  fee.  The  present  ejectment  was  brought 
iS"je^^e^ob-  *^  recover  the  moiety  which  had  belonged  to  Catherine 
teined  a  verdict  Lloyd ;  who  died  in  the  year  1789,  and  by  her  will  devised 

for  the  premiiei  .  ,     "  .  ■«»Tiii.i:iL 

inqneition;  and  the  property  m  qucstiou  to  her  sister  Mary  Lloyd  for  liie> 
sor  o?i^pia^-  ^^  remainder  to  John  Lloyd  for  life,  with  remainder  to 
tiff  (who  wai      his  eldest  son  (the  lessor  of  the  plamtiff)  m  tail.     After  the 

neither  a  party  ^  x-  / 

to  that  trial,  nor  decease  of  Catherine  Lloyd,  her  sister  Mary  Lloyd  was  m 
anyone whowai  posscssion  of  the  whole  estate;  and  she  so  continued  tiO 

what^p*i^Tat  *®  y^*^  ^"^^^  ^^^^  ^  ejectment,  in  which  the  present 
that  trial,  and  go  defendant  was  lessor  of  the  plaintiff,  and  Mary  Lloyd  dc- 

on  to  shew  that 

the  verdict  then  fendant,  was  brought  to  recover  the  whole  of  the  manor 
prrae^videntt';  ^^'^  estates  of  Hendwr,  Colonel  Passingham  then  claiming 
after  thii,  Uie      ^^  jjg  ^jjc  legitimate  grandson  of  Gwin  Lloyd.    At  the 

now  defendant  .  .  . 

may  give evi-      trial  of  that  ejectment,  a  register  of  Fleet  marriages  was 
ceaiedwitneisei  produced,  by  which  it  appeared,  that  Gwin  Lloyd  had 

proved  at  that 
trial,  with  a  view 

that  verdict  wai       *  ^^^  had  formerly  been  counsel  in  a  case  inroMng  the  iame 


a  correct  one. 


question. 


OXFORD  CIRCUIT,  7  GEO.  IV. 

married  a  person  named  ElUzabeth  Taylor ;  and  also  the 
examined  copies  of  two  entries  from  the  parish  registers 
of  the  parish  of  St.  PancraSj  one  of  which  purported  to  con- 
tain the  entry  of  the  burial  of  Elizabeth  Taylor^  under  the 
name  of  Lloyd^  and  the  other^  the  entry  of  the  baptism 
of  Elizabeth^  the  daughter  of  Gwin  and  Elizabeth  Lloyd. 
This  Elizabeth^  the  daughter  of  Grwin  and  Elizabeth 
Uoyd^  was  the  same  person  who  afterwards  married  Mr. 
Passingham^  and  was  the  mother  of  the  now  defendant 
Colonel  Passingham.  On  the  trial  of  that  case  at  Shrews- 
bury, before  Mr.  Justice  Heathy  at  the  Siunmer  Assizes  of 
1794,  a  verdict  was  found  for  the  lessor  of  the  plaintiff, 
the  Jury  thereby  finding  in  favor  of  the  legitimacy  of  Col- 
onel Passingham.  A  short  time  before  Michaelmas  Term, 
1794,  a  deed  was  executed  by  Mrs.  Mary  Lloyd,  Mr.  John 
Lloyd,  Colonel  Passingham,  and  his  brother,  Mr.  Robert 
Passingham,  by  which,  (after  reciting  that  Colonel  Passing- 
bain's  legitimacy  had  been  established  by  the  verdict),  the 
two  former,  for  certain  considerations  therein  stated,  con- 
Snued  the  manor  and  estates  to  Colonel  Passingham,  who 
ha^  continued  in  possession  of  them  down  to  the  present 
dmle.  John  Lloyd  died  in  the  year  1825,  and  the  title  of  the 
leaaor  of  the  plaintiff  then  accruing,  the  present  ejectment 
was  brought.  The  lessor  of  the  plaintiff  now  contended, 
that,  at  the  trial  in  1794,  the  Fleet  register  was  improperly 
admitted  in  evidence, — that  the  two  entries  in  the  regis- 
ters of  St.  Pancras  were  forged,  and  that  the  mother  of 
Colonel  Passingham  was  not  the  legitimate  daughter  of 
Gwin  Lloyd. 

For  the  lessor  of  the  plaintiff,  who  claimed  as  the  devi- 
see of  Catherine  Lloyd,  her  will  was  tendered  in  evidence. 
It  was  dated  7th  February,  1785. 

Copley i  A.  6.,  for  the  defendant. — The  execution  of 
this  will  must  be  proved ;  I  admit  that  it  is  more  than 
thirty  years  old ;  but  the  case  of  Lord  RancUffe  y.  Par^ 
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kins  (a),  only  decides  that  the  possession  under  a  wiO 
more  than  thirty  years  old,  renders  it  unnecessary  to  proive 
the  execution  of  the  will  by  witnesses.  Now  here,  I  con* 
tend,  that  the  possession  was  not  under  the  will,  for  tbe  es- 
tate has  been  in  the  possession  of  Colonel  Passingham;  and 
besides  that,  it  is  opened  that  an  agreement  was  entered 


(a)  6  Dow,  202.  In  this  case. 
Lord  Eldon,  in  giving  judgment 
in  the  House  of  Lords,  speaking 
of  the  will  of  Sir  T.  Parkyns, 
made  in  1 7^>  says,  "  there  is  a 
circumstance  with  respect  to  the 
attestation,  which  descrvoe  to  be 
attended  to;  for  your  Lordships 
know,  that  it  is  necessary  that  the 
three  witnesses  should  sign  in 
presence  of  the  testator.  They 
state  here,  .that  the  testator  sign- 
ed it  in  their  presence,  but  not 
that  they  signed  in  presence  of 
the  testator.  But  if  it  is  prov- 
ed, that  they  did  actually  sign  in 
the  presence  of  the  testator,  the 
not  recording  that  circumstance 
will  not  vitiate  the  will ;  but  when 
the  vnll  is  produced  in  a  Court  of 
justice,  it  is  necessary  that  the 
proof  should  be  made;  and  if  it 
were  necessary  for  the  decision  of 
the  question,  it  would  be  sent  to 
a  Court  of  law,  whereawiU^  thirty 
yean  old,  if  the  possession  has  yone 
under  it,  and  sometimes  without 
the  possession,  but  always  with  the 
possession,  if  the  signing  is  suffid" 
enily  recorded,  proves  itself.  But 
if  the  signing  is  not  sufficiently 
recorded,  it  would  be  a  question 
whether  the  age  proves  its  validi- 
ty ;  and  then  possession  under  the 
%vill,  and  claiming  and  dealing 
with  the  property  as  if  it  had  pass- 
c<l  imder  the  will,  would  be  cogent 
evidence  to  prove  the  duly  signing, 


though  it  should  not  be  recorded.** 
In  the  case  of  M^KenirM  ▼. 
Frazer,  9  Ves.  6,  a  will  was,  by- 
its  date,  more  than  tlurty  yean 
old,  and  the  testator  had  beea 
dead  more  than  twenty  yearn  h 
had  been  proved  on  Ms  death,  and 
not  since  acted  on.  The  hand- 
writing of  two  of  the  witnesses  was 
proved,  but  no  account  ooidd  he 
given  of  the  third.  Sir  WiUim 
Grant,  M.  R.,  said,  *'  I  do  not  tee 
how  a  will  can  be  distingindied 
from  adeed,  only  tSiat  the  fbnmr, 
not  having  effect  till  die  doMh, 
wants  a  kind  of  authenticatioa, 
which  the  other  ha8«  That  is  finom 
the  nature  of  the  subject;  hut  I 
think  the  proof  sufficient  in  ttis 
case.** 

In  the  case  of   CaUkarpt  y. 
Govyh,  heard  at  the  Rolls,  1789, 
4  T.  R.  707  (n.  h),  and  709  (n.  t), 
the  will  was  not  proved  by 
nesses :  and  it  was  said  at  dw  bar, 
that  it  was  not  necessary  that  i 
should  be  proved,  it  bdng  abor^^ 
thirty  years  old;  and  the 
mentioned  a  case  of  MenAery 
Newbolty  in  which  Sir  Lloyd 
yon,  M.  R.  decided,  that  a 
above  thirty  years  old,  should 
read  without  proof,  although 
testator  had  Aed  very 
The  point,  however,  was  not 
cided  in  the  case  of  Caltharyi 
Gonyh,  because  the  hdr  at 
admitted  the  will. 


T. 
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iBto^  by  whidi  k  mafi  admitted,  <kat  ISatiieiine  liayd's  pofr^ 
«eMi<m  «ras  a  |X)sse8sUNi  by  ivBong.  Q99 

Mmuett,  :Oii  tJnc  aaine  6ide.Tr-The  agreement  ofMned  ad-  v. 

»ut8  tba  possesflim  of  jGathenne  lioyd  to  be  wnwg^,  PA«ftim9M>. 
and  wr  objecdon  161  /that  if  you  propose  io  rea4  a  wUl, 
wil&out  ealliag  the  aubsdafaiag  (witness,  you  muitabev 
possession  in  conformity  with  it.  Now  here,  Mary  Ljk^.d 
had  only  a  possession  for  five  years,  which,  by  the  agree- 
VMDtj  jshe  admits  4;o  have  been  {k  ^congful  one. 

nnmicmt  cmira.s--iiow  is  at  to  be  ahewn  diat  die  pes- 
Marion  boa  not  ^gone  mai&t  the  will?  lisieBM  the  sriU  be 
read,  you  cannot  say  how  it  directs  the  possession  to  go. 
If  the  will  isj  thirty  years  old,  and  comes  from  a  pro- 
per ispositnnjT;  I  Aake  it,  ibat  it  is  not  ^eceeeai^  to  ^call 
any  attesting  vwknesa^  but  anpposing  'that  it  were  nec^ssa-  . 
rj^MQ/iAeAAe  opei^ng  on  tbe  pavt  of  liie  lessor  of  the 
plaintiff  is  to  be  itsi^fin  as  conreot,  even  tiien  it  atands^JMis : 
Galiiefine  Lloyd  left  »the  property  /to  Mary  Lloyd  and 
Qthosaforiife,  andthen^iunder  Idiat disposition,  Mary  Lloyd 
is  in  possession  for  five  yeara;  that  was  fi  pos^essionunder 
Aew^;  and  neither  ahe  nor  Jobn  Lloyd^  <the  next  tenant 
iCbr  life,  fcoidd,  by  any  act  of  :1iicnr*s,  prejudice  the  remain* 
der-man,  and  if  it  were  .otherwise,  tenants  for  'life,  ior  a 
sum  of  money,  might  give  up  the  possession,  and  the  re- 
TOMfiJkyHiipan  be  bacced. 

fClimpb^iOfi  4be  same  >aide..'^We  4ippear  (for  the  ^bssor 
of  :tiieiplidntiff,<whoseitiile  (fidnot4K)criie  till 'the  year  If^, 
and  die  question  now  is,  whether  the  will  ,of 'Catherine 
jUoyd  ean  bea*ead.  it  thouldi\>e  observed,  that  the  de- 
fendant'a  possession  is  not  adverse  to  the  wiH,  because -he 
was  let  into  possession  by  those  who  toiok  under  it;  and 
if  a  uniform  possession  under  a  will  were  necessary,  a 
HiSl  wo^ld  jiever  be  pf  ^any  use,  as  tthe  party,  instead  of 
wanting  tofiro^iebifittide^tO'SupptNTt  an  ojoctoient,  would 
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be  in  possession  of  the  estate.    The  question  in  the  pie-  «^ 
sent  case  stands  thus :  the  tenants  for  life,  under  diis  will,^ 
agree  among  themselves  to  let  Colonel  Passingham  inl 
possession^  that  they  do  by  the  deed ;  his  possession 
Passingham.  Qjj]y  yxaier  thern^  is  still  a  possession  under  the  will. 

is  clear,  that  as  long  as  they  lived,  the  possession  of 
defendant  is  only  their  possession,  and  he  is  in  as 
assignee. 

Taunton. — One  fact  appears  to  be  decisive.     In  ^^ 
deed  of  compromise  it  is  stated,  that  Catherine  Lloyd  «/e. 
vised  the  estates,  and  the  defendant  thereby  admits  tlie 
will,  and  then  takes  a  conveyance  irom  two  of  the  deviseei 
under  it. 

The  Attomey-Genercd. — A  will  thirty  years  old  does 
not  prove  itself,  unless  possession  has  followed  it.    The 
part  of  the  deed  last  aUuded  to  by  Mr.  Tauniamf  only 
3tates  that  Catherine  and  Mary  Lloyd  entered  on  the  estates 
as  coheiresses  of  Gwin  Lloyd,  and  that  whereas  Cathe- 
rine  made  her  will,  and,  considering  herself  coheiress,  de- 
vised to  Mary  Lloyd  and  John  Lloyd  as  therein  mentioned. 
There  is  nothing  here  to  shew  that  possession  followed 
the  will;    indeed,  at  Catherine  Lloyd's  decease,  Mary 
might  have  entered  as  heiress  at  law. 

BuRRouGH,  J.  — The  law  appears  to  be  laid  down  very 
strangely.  After  the  will  is  read,  it  may  be  seen  whether 
possession  followed  it,  but  that  can  hardly  be  known  till  it  b 
read.  Indeed,  I  don't  see  how  the  question  can  be  raised, 
whether  the  possession  of  the  estate  has  followed  the  will, 
till  the  Court  is  made  acquainted  with  the  contents  of  the 
will,  by  its  being  read ;  therefore,  it  must  be  read. 

The  will  was  read. 

The  counsel  for  the  lessor  of  the  plaintiff  then  proceed- 
ed to  shew  what  had  occurred  at  the  former  triaL 
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Evidence  was  given  that  the  Nisi  Prius  record  of  the  1826. 
trial  in  1794  had  been  searched  for  at  the  of&ce  of  the  As- 
sociate of  the  Circuity  (which  was  considered  as  the  of&ce 
where  it  would  remain)^  but  that  no  judgment  having  been 
entered  up  by  reason  of  the  compromise,  it  could  not  be 
found. 

Mr.  Pownall,  who  was  attorney  for  Mrs.  Mary  Lloyd,  the 
defendant  on  that  trial,  put  in  the  issue  delivered  in  that 
cause:  and 

Mr.  Sandys,  the  then  attorney  of  Colonel  Passingham,  be- 
ing examined  on  the  part  of  the  lessor  of  the  plaintiff,  stat- 
ed, that  on  the  trial  in  the  year  1794^  two  papers  were  proved 
and  read,  which  purported  to  be  examined  copies  of  entries 
in  the  parish  registers  of  St.  Pancras,  of  the  baptism  of 
Elizabeth,  the  daughter  of  Grwin  Lloyd,  and  of  the 
burial  of  Elizabeth  Lloyd,  the  supposed  wife  of  Gwin 
Uoyd. 

The  Attomey-Genercd  wished  to  ask  him,  whether,  on 
-that  trial,  Mr.  Emanuel  Williams,  who  was  a  witness  for 
Colonel  Passingham,  did  not  depose  to  a  declaration  made 
"by  Ghrin  Lloyd,  relative  to  the  legitimacy  of  Colonel  Pas- 
nngham's  mother. 

Taunton,  for  the  lessor  of  the  plaintiff. — I  must  object 
'^o  what  deceased  witnesses  proved  at  the  former  trial  be- 
given  in  evidence  now.  That  case  was  not  between 
;he  same '  parties ;  for  it  was  between  Colonel  Passing- 
and  Mary  Lloyd,  who  was  a  tenant  for  life;  and  the 
^present  case  being  between  a  remainder-man  and  Colonel 
^ft^assingham,  the  evidence  of  deceased  witnesses  given  on 
-^lie  former  trial  is  not  admissible  now. 

Cafftpbell, — If  the  lessor  of  the  plaintiff  was  either  par- 
ty or  privy,  the  evidence  would  be  admissible;  but  our 
cUent  was  clearly  not  a  party,  nor  is  he  a  privy,  as  he  does 
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i»ste. 


not  take  by  descent,  but  as  a  purchaser.     Mary  LV^ 
was  a  mere  tenant  Ibr  IMe,  and  die  lessor  of  the  plaintiff  ha 
a  distinct  estate.  Where  the  record  would  not  be  evidence 
statements  like  the  present  would  not^  and  die  record  ^ 
only  admissible  against  parties  or  privies. 


^d 


The  Attwney-Generedy  <xm§ra.  — f  f  we  are  not  enti 
to  go  into  what  took  place  on  the  former  trial,  (^e 
injustice  will  follow.     The  other  side  introduce  the 
mer  trial  fer  'dieir  own  purposes,  and  wtiMe  they  impe^^ 
the  fonner  vjerdict  by  dbewing  certain  bad  evidence,  m 
which  they  say  it  proceeded,  they  would  sbat  o«t  the 
other  evidence,  which  would  explain  and  suppoit  A^ 
findnig  of  that  Jury.    I  wfU  take  it,  that  we  eafmot  ^le 
evidence  of  the  fonner  tna),  indess  therecord  would  beevi^ 
dence.    But  in  cases  wltere  two  parties  daira  under  Ae- 
same  deed,  a  record,  which  is  for  or  against  one 
der-man,  is  evidence  for  or  against  another  remainder-man 
daiming  under  thc'same  deed.  This  was hdd  in  die  ease  o! 
Pyke  y. Crouch  (a);  and  it  is  so  laid  down  in  -Cimi.  Dfg^ 
tit«  Evidence  (A.  S)i^)\  andi  therefore  coirteiid,  thai 
lessor  of  the  plaintiff  is  privy  tn  estate  te  Mary  Lloyd 
John  Lloyd,  because  they  all  claim  under  die  aame 


lUtsseil, — T4ie  counsel  for  the  lessorof  thepSaintiff'cpeiajc^ 
diat  there  was  « -former  trial,. and  that  the  verdi^rt  wealhcBff 
found  on  improper  evidence,  and  "he  goes  into  proof  <]^AaEt; 


(a)  ]  Ld.  Baym.  7dO(,  it  was  re- 
solved, on  a  trial  at  bar,  that^  **  if 
several  estates  in  remainder  be 
limited  in  a  deed,  and  one  of 
the  remainder-men  obtains  a  ver- 
dict for  him  in  an  action  brought 
agunst  him  for  the  same  land,  that 
verdict  may  be  fpven  in  evidence 
for  the  subsequent  remainder- 
man, in  an  action  brought  against 
him  for  the  same  land,  though 
he  doc8  not  claim  any  estate  un- 


der .^e  fy^  remfijUif|ev-jp#iv  Im- 
Qiiuse  th^  cdlf^aiin  under  ih^  sfoe 
deed." 

C6)  It  is  there  stated,  that  t  nr- 
diet  for  ISaa  in  remainder  liiaB4e 
evidence  for  a  subsequent  remaia- 
der-man  in  the   same  deed;  for 
though  he  does  not  ^daim  nader 
him  Jfor  whom  the  verdict  wi^ 
yet  he  claims  by  the  same  deed. 
Aud'for  this,  1  Ld.  Raym.  730,  is 
cited 
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BOW,  that  most  create  a  very  unfair  prejudice,  unless  we 
go  into  the  whole  of  what  appeared  at  that  trial. 

BuRRouGH,  J.  — You  cannot  cross-examine  Mr.  Sandys 
as  to  the  whole  of  the  evidence  given  on  that  trial,  as  all 
the  witnesses  may  not  be  dead. 

Russell. — We  should  be  able  to  get  at  the  whole  of  the 
evidence  by  giving  this  sort  of  proof  as  to  the  evidence  of 
those  who  are  dead,  and  by  calling  the  living  ones  to  give 
evidence  now. 

Taunton,  in  reply.  — We  tender  the  evidence  of  the  pa- 
pers produced  at  the  former  trial,  as  of  an  act  done  by 
Colonel  Passingham,  who  is  the  defendant  on  the  present 
xecord;  but  oiu:  doing  so  does  not  let  the  other  side  into 
^ving  evidence  of  all  his  other  acts.     As  to  the  other 
2>oint,  the  case  of  Pifke  v.  Crouch  goes  only  to  this,  that, 
Ijetween  two  successive  remainder-men,  a  verdict  for  or 
against  one  is  evidence  for  or  against  the  other.    But  there 
iB  a  great  difference  between  the  evidence  of  a  deceased 
^witnessand  a  verdict;  snd  there  is  also  the  greatest  dif- 
ference between  the  case  of  one  remainder-man  in  tail  and 
another,  and  the  case  of  a  tenant  for  life  and  a  remainder- 
man.   The  latter  can,  by  no  act  of  his  own,  destroy  the 
remainder,  while  the  former,  by  levying  a  fine,  or  suffering 
a  recovery,  can  get  the  whole  interest,  and  bar  the  other 
remainders. 

BuRRouGH,  J. — I  think  there  is  very  great  diflSculty 
in  the  question,  but  I  shall  receive  the  evidence.  At  the 
former  trial.  Colonel  Passingham  was  lessor  of  the  plain- 
fiffj  and  produced  the  witness,  Emanuel  Williams,  in  sup- 
port of  his  title.  His  possession  is  now  attacked ;  and  the 
oAer  side  introduce  the  former  trial,  to  shew  that  at  that 
tmie  a  verdict  was  improperly  obtained.  As  they  have  in*- 
troduced  a  part  of  the  evidence  given  at  the  former  trial, 
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I  must  allow  Mr.  Sandys  to  be  asked  what  the  deceased 
witness  then  sidd  on  his  oath. 

The  evidence  was  received. 

On  the  part  of  the  defendant,  the  settlement  made  by 
Gwin  Lloyd  on  his  marriage  with  Miss  Hill,  was  put  in. 
This  settlement  was  dated  on  the  13th  March,  1746,  and 
was  between  Gwin  Lloyd  of  the  first  part,  Sarah  Hill  of 
the  second  part.  Sir  Rowland  Hill  and  John  Grwynne,  of 
the  third  part,  and  Sir  Watkyn  Williams  Wynne,  and  Ed- 
ward Lloyd,  of  the  fourth  part.  By  this  settlement, 
which  recited  the  intended  marriage,  the  manor  and  es- 
tates in  question  were  conveyed  to  Sir  Watkyn  Williaiiis 
Wynne  and  Edward  Lloyd  in  fee,  **  To  have  and  to  hold 
the  same  (after  various  limitations  not  material  to  this  case) 
unto  the  said  Sir  W.  W.  Wynne  and  Edward  Lloyd, 
their  heirs  and  assigns,  to  the  only  proper  use  and  behoof 
of  the  said  Sir  W.  W.  Wynne  and  Edward  Lloyd,  their  • 
heirs  and  assigns,  to  the  use  of  the  said  Chvin  Lloyd,  his  ^ 
heirs  and  assigns/or  ever  J' 

The  defendant's  counsel  contended,  that,  under  th^.^ 
terms  of  this  settlement,  Grwin  Lloyd  was  only 
at  the  time  of  his  decease,  of  an  equitable  estate,  the 
estate  being  in  the  trustees. 

This  point  was  reserved,  the  learned  Judge  giving 
opinion  upon  it;  and  the  case  proceeded  upon  the  sim 
question  of  the  legitimacy  of  Colonel  Passingham. 

Verdict  for  the  lessor  of  the  plaintiff^ZI 


Taunton,  Campbell,  and  Richards,  for  the  lessor  of 
plaintiff. 

The  Attorney-General,  RusseU,  and  E*  V.  Willimns^     £o 

the  defendant. 

[Attornies— Potc;ita^«  and  RoarheJ] 
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In  the  ensuing  Michaelmas  Term,  Russell  moved  for 
leave  to  enter  a  nonsuit,  on  the  ground,  that,  under  the 
marriage  setdement,  executed  before  the  marriage  of  Gwin 
Lloyd  with  Miss  Hill,  he  was  only  seised  of  an  equitable 
estate;  but  none  of  the  points  ruled  by  the  learned  Judge 
at  the  trial  were  questioned. 

The  Court  granted  a  rule  tusi  on  that  point. 


SBB 


GLOUCESTER  ASSIZES. 
r  Civil  Side.) 

BEFORE  MR.  JUSTICE  BURROUGH. 


Rex  r.  William  Smith,  Thomas  Smith,  and  Sarah 

Smith. 

The  first  count  of  the  mdictment  stated,  "  that  the  ^here  is  no  ic- 

,  ...        gal  obligation  on 

defendants,  unlawfully  and  maliciously  contriving  and  in-  one  brother  to 
tending  to  hurt  and  injure  one  George  Smith,  being  an  ^^^^^  ^  ^' 
idiot,  and  under  the  care,  custody,  and  control  of  the  said  *®  T.^®  ^*  ^ 

'  '  i7 '  omission  indict- 

William  Smith,  Thomas  Smith,  and  Sarah  Smith,  on  the  able. 
first  day  of  January,  1825,  and  on  divers  other  days,  &c.  idiot  brother, 
with  force  and  arms,  at,  &c.  in  and  upon  the  said  George  ^**an"iMnate  hi' 
Smith,  then  and  there  beinff  such  idiot,  and  under  the  care,  hw>o«»e.  and 

'  o  '  omits  to  supply 

custody,  and  control  of  the  said  W.  S.,  T.  S.,  and  S.  S.,  as  him  with  pro- 
aforesaid,  did  make  divers  assaults;  and  that  the  said  W.  warmth/  &c.  he 
S.,  T.  S.,  and  S.  S.,  during  all  that  time,  at,  &c.  cruelly,  bie7o,^h^JomU. 
unnecessarily,  maliciously,  and  unlawfully,  did  keep,  con-  sio»> 

,  ,  If  one  has  an 

^ne,  and  imprison  the  said  George  Smith,  so  being  an  idiot  brother, 
idiot,  and  under  the  care,  custody,  and  control  of  the  den  in  his  house, 
said  W.  S.,  T.  S.,  and  S.  S.,  in  a  certam  dark,  cold,  and  f^^  |5««P»  ^^' 

'  '  '  ^  m  a  dark  room, 

unwholesome  room,  part  and  parcel  of  a  certain  dwelling-  without  suffid- 

•         1  •!«  "■•!•  11     t_  •  j»j    ^^^  warmth  or 

house,  in  the  pansh,  &c.  and  durmg  all  that  time,  did  clothing,  this 

will  not  be  an  as- 
sault or  an  im- 
pritonment,  nor  will  proof  of  this  support  an  indictment  for  an  assault  or  an  imprisonment. 
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1M6.        cruelly,  unnecessarily,  maliciously,  and  wdmirfulhf  neglect 
and  refuse  to  give  and  administer,  or  permit  to  be  givea 
and  administered  to  him-  the  said  George  Sknith,  being  sa 
confined  and  imprisoned  as  aforesaid,  suflScient  meati 
drink,  victuals,  clothes,  and  other  necessaries  propei  aad 
requisite  for  the  sustenance,  support,  maintenance^  aid 
clothing  of  the  body  of  him,  the  said  George  Smith^and  did 
then  and  there  keep  the  said  George  Smith,  without  suffieienS 
and  proper  air,  warmth,  and  exercise,  necessary  for  the 
health  of  the  said  George  Smith;  by  means  of  which  said 
confinement  and  imprisonment,  and  also  for  want  of  such 
sufficient  meat,  drink,  victuals,  clothes,  and  other  necessi- 
ries,  warmth,  air,  and  exercise,  as  were  proper  and  requi- 
site for  the  sustenance  and  support,  &c.  of  the  said  Greorge 
Smith ;  he,  the  said  George  Smith,  on,  &c«  at,  &c  be- 
came, and  was  for  a  long  time,  to  wit,  &c.  weak,  sick,  ill, 
&c.  and  other  wrongs,  &c.  against  the  peace,  &c.'* 

The  second  and  third  counts  were  similar,  except  ibsX 
the  former  stated  George  Smith  to  be  "  a  lunatic,"  and 
the  latter,  ^^  a  person  of  unsound  intellect/* 

The  fourth,  fifth,  and  sixth  counts  were  precbely 
lar  to  the  first,  second,  and  third,  except  that  they  st 
Greorge  Smith  to  be  "  in  the  care,  custody,  and  control     ^ 
William  Smith." 

The  seventh,  eighth,  and  ninth  counts,  were  like 
fourth,  fifth,  and  sixth,  except  that  they  omitted  the 
gation,  that  George  Smith  was  *'  in  the  care,  custody, 
control  of  William  Smith,"  and  did  not  state  that  he 
in  the  care  of  any  person. 

The  tenth  count  was  for  a  common  assault.     Ph 
General  issue. 

Taunton,  for  the  prosecution,  opened,  that  he  wasa^  a 
in  a  condition  to  prove  an  actual  assault  by  beating,    —bu 
he  should  shew  gross  mal-treatment ;  and  it  had  been  bzmdkl, 
that  exposure  to  the  inclemency  of  the  weather,  and  (pt^ber 
ill  treatment  of  that  sort,  was  sufficient  to  support  an  w» 
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dietmettt  ibr  an  assavh;  and  he  cited  the  case  of  Rea  v. 
Ridley  {a). 

r 

From  the  etidence  on  die  part  of  the  prodecution,  it 

appeared,  that  George  Smith,  who  waa  upwards  of  forty 

y^ttrs  of  age,  had  always  been  an  idiot,  and  had  beeii  bed** 

lidden  for  sonie  years;  and  that  his  fath^,  at  bid  decease, 

had  left  hha  an  annuity  charged  on  his  real  property.    The 

defendants  were  the  brothers  and  sister  of  George  8mith ; 

and  in  consequence  of  some  information,  the  Rev*  W.  D* 

Bi'Ougfiton,  a  magistrate,  and  other  persons,  went  to  the 

hou^  of  William  Smith,  in  the  month  of  January,  18%, 

and  saw  the  other  defendants;  they  asked  to  see  the  idiot, 

and  were  told  by  Sarah  Smith,  in  the  presence  of  Tho- 

ittas  Smith,  that  he  was  locked  up,  and  that  W.  Smith, 

trho  was  absent,  had  the  key.    However,  Mr*  Broughton, 

and  those  who  accompanied  him,  went  up  stairs,  and  on 

opening  a  door,  which  was  not  locked,  they  found  George 

Smith  on  a  bed  of  chaff,  covered  with  a  blanket  and  a 

gteat  eoat«    The  window  of  the  room  was  bricked  up  and 

the  floor  of  it  in  a  filthy  state ;  and  though  the  weather 

waa  extremely  cold,  there  was  no  appearance  that  there 

liad  b6«)  any  fire  in  the  room«     From  this  place,  he  was 

<oilveyed   to    the  Stafford   Lunatic  Asylum,  where  his 

limbii  were  found  to  be  in  a  contracted  state,  so  that  be 

could  not  stand  or  move  about. 


(a)  2  Camp.  650.   In  that  case, 
^le   m^ctment  was   for  wilful- 
ly omitting  to  provide  sufficient 
Aod,  &c.  for  £.  W.,  the  said  E.  W. 
^Hmff  a  servant  of  the  defendant, 
«nd  for  exposing  the  said  £.  W. 
to  the  inclemency  of  the  weather. 
^^Mmrenee,  J.,  held,  that  the  in- 
^^Bdment,  so  far  as  regarded  the 
^smitdng  to  provide  sufficient  food» 
^K.  could  not  be  supported,  as  it 
^dad  not  allege  £.  W.  to  be  often. 
tf  yearsy  and  under  the  control 


and  dominion  of  the  defendant. 
And  his  Lordship  cited  a  case  which 
had  been  tried  before  Le  Blane,  J. 
where  a  majority  of  the  Judges  had 
been  of  that  opinion;  but  Mr.  Jus- 
tice Lawrence  said,  that  as  to  the 
exposure  to  the  weather,  that  was 
an  act  in  the  nature  of  an  assault, 
for  which  the  defendant  might  be 
liable,  whatever  the  age  of  the 
servant  might  be.  However,  that 
part  of  the  charge  could  not  be 
made  out  in  evidence. 
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^26.^  Qwipbellf  for  the  defendants* — I  submit  that  this  indict- 

ment is  not  supported.  There  is  no  actual  assault  proved. 
It  should  be  observed^  that  the  indictment  in  the  case  of 
Rex  ▼•  Ridley f  did  not  charge  any  thing  like  an  assault; 
but  only  a  maHcious  non-feasance,  and  a  positive  expos- 
ure to  the  inclemency  of  the  weather,  contrary  to  the 
defendant's  duty.  But  here,  the  assault  which  is  charged 
is  not  proved,  and  all  the  rest  of  the  indictment,  is  mere 
matter  of  non-feasance.  The  present  indictment  states,  that 
this  idiot  was  in  the  care,  custody,  and  control  of  the  de- 
fendants. Now  a  child  is  in  the  care  of  its  parent,  and  that 
raises  a  duty  to  provide  for  it;  but  the  relation  of  brother 
and  brother,  does  not  raise  any  such  duty,  and,  for  this 
purpose,  the  parties  were  absolute  strangers.  How  can 
Greorge  Smith  be  said  to  be  under  the  care,  custody,  or 
control  of  cither  of  the  defendants?  An  idiot  may  be  as 
helpless  as  a  child  of  tender  years ;  but  Greorge  Snuth  was 
more  than  twenty-one  years  of  age;  and  there  is  nothing 
to  shew,  that  there  was  a  duty  raised  in  any  other  to 
care  of  him.  The  indictment  alleges,  that  they  kept  himrsKSi 
in  a  dark  unwholesome  room,  and  neglected  and 
to  administer  to  him  sufficient  meat,  drink,  &c.  for  his  su] 
port,  and  did  keep  him  without  proper  air,  &c.  All. 
is  non-feasance,  and  there  is  not  the  slightest  evidence  c^»  of 
mal-feasance,  and,  certainly,  no  evidence  of  any 
There  may  be  evidence  that  he  was  not  properly  taki 
care  of.  If  he  had  been  found  a  lunatic,  and  the  defpn>  airf- 
ants  had  been  his  committees,  that  would  raise  a  duty  id 

them  to  take  care  of  him.    But  if  a  person  is  alleged  to 

be  an  idiot,  it  may  be  the  duty  of  his  .nearest  relations         to 

take  care  of  him;  but  that  would  be,  what  the  moral! sts 

call,  a  duty  of  imperfect  obligation.     To  support  any of 

the  counts  except  the  last,  it  must  be  shewn,  that  dtlKi^ier 
by  contract  or  by  law,  there  was  a  duty  in  the  defend& — 3Dts 
to  maintain  and  take  care  of  their  brother.  If  they  ^ilid 
not  maintain  their  brother,  could  any  action  be  brou^^ght 
against  them?  Certainly  not.     Now,  can  there  be  a  cas^^  ^^ 


V. 

Smith. 
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any  breach  of  duty,  where  no  action  is  maintainable.  1826. 
The  duty  can  only  arise  by  contract  or  by  act  of  law.  p^x 
The  former,  there  is  no  pretence  for,  and  as  to  the  latter, 
he  was  not  their  child,  nor  were  they  his  committees. 

Whatelej/j  on  the  same  side. — To  support  this  indict- 
ment, it  is  not  sufficient  that  there  should  be  a  moral  ob- 
ligation in  the  defendants  to  maintain  this  unfortunate 
person,  but  there  must  be  a  legal  one,  such  as  arises  from 
the  relation  of  parent  and  child,  or  husband  and  wife,  or 
master  and  servant. 

Tauntofij  for  the  prosecution. — ^This  indictment  states, 
that  Greorge  Smith  was  an  idiot,  and  was  under  the  care, 
custody,  and  control  of  the  defendants.     Now  that  is  a 
question  of  fact ;  and  if  so,  must  be  left  to  the  Jury.     This 
prosecution  is  not  founded  on  the  case  of  Rex  v.  Ridley, 
but  on  the  common  law.     In  the  case  of  Rex  v.  Ridley , 
Lawrence f  J.  held  the  indictment  bad,  for  want  of  the  al- 
legation that  the  servant  was  of  tender  years.     Now,  here 
it  is  alleged,  that  the  party  was  an  idiot;  and  an  idiot  is 
as  much  in  the  care  and  protection  of  others,  as  a  child  of 
tender  years.    With  respect  to  the  indictment  not  being 
supportable,  because  it  charges  only  acts  of  omission,  has 
JMLr«  Campbell  forgotten  the  case  of  Charles  Squires,  who 
>7a8  tried  for  murder,  caused  by  omitting  to  give  an  ap« 
prentice  food.     He  was  found  guilty,  and  executed  for 
"tiiat  omission.     It  is  said,  in  this  case,  that  there  was  no 
legal  obligation  on  the  defendants.     I  submit  that  there 
^^was;   and  unfortunate  would  be  the   situation  of  such 
'wretched  beings  if  there  were  not.    A  brother  may  not  be 
"bound  to  take  care  of  a  brother,  if  the  father  be  living; 
"but  if  two  brothers  and  a  sister  have  received  as  an  in- 
xnate,  another  brother  who  is  an  idiot,  and  havo,  in  point 
of  fact,  that  brother  under  their  care  and  control,  though 
this  was  in  the  first  instance  voluntary,  the  law  throws  on 
them  the  necessity  of  taking  proper  care  of  him.     The 

VOL.  n.  H  H 
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13tC,  facts  Iie?e  shew,  that  ^Ub  idiot  was  in  the  eaie,  eustodyy 
and  control  of  the  defendants,  because  he  was  secnzed  in 
a  room  in  their  house,  which  he  could  not  get  out  of;  and 
it  is  ii)  evidence,  that  two  of  the  defendants  said,  they 
had  him  locked  up  there.  This  was  a  positive  act,  and 
more  than  an  act  of  omission.  It  proved  literally,  that  he 
was  in  their  custody  and  control.  If  having  him  in  that 
room  fastened  up,  is  not  a  having  him  in  their  control,  it  is 
bard  to  say  what  would  be.  This  is  like  the  case  of  a  volun- 
tary bailee.  He  would  not  be  compellable  to  take  charge 
of  the  goods  at  all,  but  if  he  did  become  a  bailee,  he  would 
be  liable,  if  they  were  lost  through  his  neglect.  We  do 
not  indict  them  for  neglecting  to  maintain  him,  but  we 
charge,  that  they  have  had  him  in  their  custody,  and  have 
not  treated  him  properly. 


Bu0seU,  on  the  same  side. — The  indictment  states, 
Greorge  Smith  was  in  the  care,  custody,  and  control  of  th^^^ 
defendants.     The  question,  therefore,  is,  whether  that 
proved.    It  appears  that  he  was  helpless,  and  secured  iih. 
room,  and  when  persons  wanted  to  see  him,  they  looked 
the  key  of  his  room.   If  a  man  cannot  take  care  of  himsftl^ 
he  must  be  in  the  care  of  some  one.     Now,  in  whose  emxe 
was  this  person?   In  the  care  of  those  in  whose  house  lie 
was  locked  up.    Mr.  Campbell  has  said,  that  there  is  no 
legal  obligation  between  brother  and  brother.     Suppose 
a  father  to  die  and  leave  two  sons,  one  thirty  yearn  ok^ 
the  other  two ;  and  if,  by  the  neglect  of  the  elder,  the 
younger  died  while  residing  in  his  house,  would  he  not  be 
answerable  for  murder?  Indeed,  if  it  were  not  so,  any  one 
on  whom  the  care  of  a  lunatic  or  infiuit  brother  devohed, 
might  get  his  money  improperly,  and  then  starve  has 
to  death  with  impunity.    The  seventh,  eighth,  and  nind 
counts,  at  all  events,  are  proved.    They  are  for  aasaoki 
and  to  constitute  an  assault,  it  is  not  necessary  that  the 
should  be  a  striking.    That  was  held  in  the  cases  of  J? 
v.  Nichol,  and  Rex  v.  Rosimki^  which  were  cases  of  b 
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cent  conduct  of  the  prisoners  towards  females  (a) ;  and  the  1 SH. 

case  of  Rex  v.  Ridley  was  more  like  the  present,  as  a  rbx 

part  of  the  charge  there  was,  for  depriving  the  party  of  q  *^ 
proper  warmth. 

Campbell. — RidUtfi  case  was  not  for  depriving  the  par« 
tj  of  warmth,  but  was  for  a  malfeasance  in  exposing  her 
tx>  cold. 

Taui§iotu — From  the  whole  context  it  appears,  that  the 
exposure  in  that  case  was  not  by  an  act  done,  but  only  by 
omission. 

Russell. — I  shall  further  contend,  that  if  a  person  is  fas* 
tened  up  in  a  room,  that  is,  in  law,  an  assault 


Campbell,  in  reply. — The  question  is,  whether  there 
w^M  a  legal  obligation  on  the  defendants ;  for  mere  non- 
feasance is  only  indictable  when  there  is  a  liability  and  a 
neglect  of  a  duty.  In  mal-feasance,  a  positive  act  is  done. 
Mr.  Justice  Latorence  made  the  distinction  in  the  broad- 
est way,  in  the  case  of  Rex  v.  Ridley.  In  that  case,  there 
was  nourfeasance  and  mal-feasance,  and  the  learned  Judge 
expressly  distinguishes  between  the  two.  The  defend- 
ants are  said  to  have  had  George  Smith  in  their  care,  cus- 
tody^ and  control;  now  there  is  no  evidence  that  they 
were  his  committees,  or  that  they  were  imder  any  legal 
liability  to  maintain  him.     And  further,  how  does  it  at  all 


fm)  In  the  case  of  Rex  v.  Nichols 
Russ.  &  Ry.  C.  C.  R.  130,  the 
prisoner  was  indicted  for  an  as- 
sault :  he  was  a  schoolmaster,  and 
took  indecent  liberties  with  a  fe- 
male scholar,  of  the  age  of  thir- 
teen, without  her  consent,  though 
she  did  not  resist;  and  the  twelve 
Judges  held,  that  this  was  suffi- 
^ent  to  support  a  count  for  a 
common  assault. 


The   case   of  Rex  y.  Rosintki, 

Ry.  &  M.  C.  C.  R.  19,  was  that  of 
a  person  who  pretended  to  be 
able  to  cure  all  disorders;  and 
being  consulted  by  a  female, 
he  took  off  all  her  clothes,  (she 
being  unwilling  that  he  should 
do  so),  under  pretence  of  cur- 
ing her  of  fits;  and  the  twelve 
Judges  held,  that  this  was  an 
sault. 
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1326.  appear,  that  they  had  any  right  to  prevent  his  going  away? 
If  the  people  at  the  Lunatic  Asylum  had  persuaded 
Greorge  Smith  to  leave  the  house,  the  deSendants  could 
have  brought  no  action  against  them  forgetting  him  away.' 
So  far  from  that,  could  not  the  defendants  have  carried 
him  to  the  workhouse  ?  Nay,  if  they  had  been  hard  heart- 
ed enough,  they  might  have  insisted  on  his  going  there  (a). 
In  the  present  case,  there  is  nothing  like  an  assault 
proved.  The  cases  of  Nichol  and  Rosinski  were  bodi 
cases  of  an  act  done ;  but  here  there  is  not  the  slightest 
evidence  of  any  act  done  by  the  defendants;  and  mere  non- 
feasance can  only  become  a  crime  when  there  is  a  breach 
of  a  legal  duty. 

BuRROUGH,  J. — I  am  clearly  of  opinion,  that,  on  the 
facts  proved,  there  is  no  assault  and  no  imprisonment  in 
the  eye  of  the  law,  and  all  the  rest  of  the  charge  is  non- 
feasance. In  the  case  of  Squires  and  his  wife  for  s 
the  apprentice,  the  husband  was  convicted,  because  it 
his  duty  to  maintain  the  apprentice,  and  the  wife  was 
quitted,  because  there  was  no  such  obligation  on  her 
expected  to  have  found  in  the  will  of  the  &ther,  that 
defendants  were  bound,  if  they  took  the  Other's  proper^j^ 
to  maintain  this  brother ;  but,  under  the  will,  they  are  ocal^ 
bound  to  pay  him  50/.  a-year,  and  not  bound  to  maintgdh 
him.  William  Smith  appears  to  have  been  the  owner  of 
the  house,  and  Thomas  and  Sarah  were  mere  inmates  of 
it,  as  their  idiot  brother  might  be :  as  to  these  latter,  there 
could  clearly  be  no  legal  obligation  on  them ;  and  hoiiv 

(a)  It  is  worthy  of  remark,  that  so,  does  not  extend  to  one  Ur^o- 

the  Stat.  43   Eliz.  c.  2,   which  ther  muntaining  another.        ^^ 

enacts,  that  the  father,  grandfather,  that,  if  a  man  were  in  a  work- 

mother,  grandmother,  and  children  house,  hb  brother  would  not  tie 

of  a  poor  person  being  of  suffident  compellable    to  contiibute    ^^T 

ability,  shall  maintain  such  poor  thing  towards  his  support,  hc^^' 

person,  under  penalty  of  20«.  for  ever  able  to  do  so. 
erery  month  they  shall  fail  to  do 
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can  I  teU  the  Jury  that  either  of  the  defendants  had  such 
a  care  of  this  unfortunate  man  as  to  make  them  criminally 
liahle  for  omitting  to  attend  to  him.  There  b  strong 
proof  that  there  was  some  negligence;  but  my  point 
is,  that  omissioni  without  a  duty,  will  not  create  an  in- 
dictable offence.  There  is  a  deficiency  of  proof  of  the 
allegation  of  care,  custody,  and  control,  which  must  be 
taken  to  be  legal  care,  custody,  and  control.  Whether 
an  indictment  might  be  so  framed  as  to  suit  this  case,  I 
do  not  know;  but  on  this  indictment,  I  am  clearly  of  opin- 
ion, that  the  defendants  must  be  acquitted. 

Verdict— Not  Guilty. 

Taunton  and  Russell,  for  the  prosecution. 
Campbell,  Whateley,  and  Talfourd,  for  the  defendants. 

[Attornies — Keetij  and  Flint,'] 
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BEFORE  LORD  CHIEF  JUSTICE  BEST  AND  MR*  JUSTICE  BAYLEY. 


BUCKS  ASSIZES. 


BEFORE  MR.  JUSTICE  BAYLEY. 


Two  persons 
were  indicted 
on  the  6  Geo.  3, 
c  36,  for  lop- 
ping and  top- 
jdng  an  ash 


Rex  r.  Hazy  and  Collins. 

Indictment  on  the  stat.  6  Oeo.  s,  c.  se  (a),  for 

lopping  and  topping  an  ash  timber  tree^  **  without  the  con- 
sent of  the  owner."    The  owner  (Sir  J.  Aubrey)  had  died 
before  the  triaL    The  offence  was  committed  at  1 1  o'clock 
without  the'con-  ^^  night  on  the  18th  February.  Sir  J.  Aubrey  died  on  thi 
Mnt  ®^*^^^  1st  of  March  following,  having  given  orders  for  apprehend 

ing  the  prisoners  on  suspicion. 

The  land-steward  was  called  to  prove,  that  he  himsd: 
never  gave  any  consent;  and,  from  aU  he  had  heard 
the  prisonerson  niaster  say,  he  believed  that  he  never  did. 

sospiaon.    The  *' ' 

offence  was 

11  o'clock  at  Bayley,  J.,  told  the  Jury,  that  they  must  be 

pilwnCTs^^en  satisfied  that  the  prisoners  had  not  obtained  the  consent 
detected,  ran      the  owner  of  the  tree,  (namely,  Sir  J.  Aubrey),  that  thi 

a^ray*     x  ne 

land-steward  of  the  owner  proved,  that  he  had  not  given  any  consent,  and  did  not  beliere  that 
master  had:— Held,  that  this  was  evidence  from  which  the  Jury  might  infer,  that  no  conaent 
been  given  by  the  owner. 


died  before  the 
trial,  having 
first  given  or- 
ders for  the  ap 
prehension  of 


(a)  The  statute  enacts,  "that 
every  person  who  shall,  in  the 
night  time^  lop,  top^  cut  down^ 
break,  throw  down,  bark,  bum, 
or  otherwise  spoil  or  destroy,  or 
carry  away  any  oak,  beech,  ash, 
elm,  fir,  chesnut,  •r  asp  timber- 


tree,  or  oiha  tree  standing 
timber,  or  likely  to  become 
ber,  foithout  the  eonteni  of 
owner  or  owners  thereof  firei 
and  obtained^"  shall  be 
guilty  of  felony,  and  pnmshed 
transportation  for  seven  yean. 
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might  lop  and  top  it;  and  left  it  to  them  to  say,  whether 
they  thought  there  was  reasonable  evidence  to  shew  that 
in  fact  he  had  not  given  any  such  permission.  His  Lord- 
ship adverted  to  the  time  of  night  when  the  offence  was  com- 
mitted, and  to  the  circumstance  of  the  prisoners*  numing 
away  when  detected,  as  evidence  to  shew,  that  the  consent 
required  had  not  in  fact  been  given. 

Verdict — Guilty. 
Dover y  for  the  prosecution. 


Rex  f  • 


Larceny.  —Goods,  which   had    been    lost   sixteen    ^^f *•  ^l  ^ 

•▼laence  agamft 

months  before,  were  found  in  the  house  of  the  prisoner,  a  prisonerln- 
This  was  the  whole  of  the  evidence  against  him.  ny^,  diai  Ae 

goods  were 
found  in  his  pot* 

Bayley,  J. — The  rule  of  law  is,  that  if  stolen  property  session  sixteen 
be  found,  recently  aftier  its  loss,  in  the  possession  of  a  per-  they  had  been 
son,  he  must  give  an  account  of  the  manner  in  which  he  ^u*dir«rt  an^ 

became  possessed  of  it,  otherwise,  the  presumption  at-  acquittal,  with- 
out calling  on 

taches,  that  he  is  the  thief;  but  I  think,  that  after  so  long  him  for  his  de- 
a  period  as  sixteen  months  had  elapsed,  it  would  not  be 
reasonable  to  call  upon  a  prisoner  to  account  for  the  man- 
ner in  which  property  supposed  to  be  stolen  came  to  his 
possession. 

Verdict— Not  Guilty. 
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CAMBRIDGE  ASSIZES. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


July  1  \ih,         Percival,  Clerk,  r.  Cooke  and  Others^  Executors  of 

Maule,  Clerk. 

Dilapidations.  f^ASE  for  dilapidations.  Plea — General  issue. 
of aVeceasedin-  This  action  was  brought  by  the  plaintiff,  as  Rector  of 
nTbound  to  Horsheath,  in  the  county  of  Cambridge,  against  the  de- 
put  the  rectory  fendants  as  the  executors  of  the  late  incumbent,  who  died 
nuhed  state  of  ou  the  25th  of  January,  1825.  The  plaintiff  claimed  784^ 
ioX*  bound  to*  ^^^  *^®  dilapidations  of  the  rectory-house,  A  witness,  caD- 
restore  what  is  ^^  for  the  plaintiff,  stated,  that  considerable  repairs  had 

actually  m  de-  *  ^  ^     ^     "^ 

cay,  and  to  been  made  since  the  incumbency  of  the  plaintiff;  but,  on 
pairs  as  are  ab-  l^is  cross-examination,  it  appeared,  that  those  repairs  had 
'^T}\^r'^'  been  so  made  with  timber  to  the  value  of  60i  or  70t  which 

ry  for  tiie  pre- 

serrotion  of  the  had  been  cut  down  by  the  plaintiff,  but  which  had  been 

premises.    If 

the  present  in-    growing  on  the  glebe  in  the  time  of  the  late  incumbent. 

cumbent  has 
repidred  with 

^w  on  A?  ^^^  ^^^  ^^%  contended,  that  the  defendants 

glebe,  the  exe-   entitled  to  be  allowed  for  this,  because,-  if  the  late  i 

cutors  of  the 

late  incumbent    bent  had  effected  these  repairs  in  his  lifetime,  he  wo 

bTaUowed  for     ^^^^  ^^^  entitled  to  have  cut  down  this  timber,  and  ha 
thevaiueofsuch  uggj  j^-  j^  ^^0  repaurs. 

timber,  in  the  ^ 

estimate  of  di- 

irom  them.  Best,  C.J. — I  am  of  Opinion,  that  the  defendants  are 

titled  to  an  allowance  for  this  timber,  in  the  estimate  of  tb^ 
repairs. 

A  surveyor  proved,  that  he  had  examined  the  premises^ 
and  that  the  dilapidations  amounted  to  the  sum  of  784UL 
On  his  cross-examination,  he  said,  that  nothing  had  beeim 
pulled  down  on  the  premises  that  he  knew  of,  and  that  h^ 
had  made  his  valuation  on  the  principle,  that  the  premised 
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ought  to  be  put  into  thorough  repair,  fit  for  the  occupation 
of  a  gentleman.  He  further  stated,  that  he  had  included 
in  that  sum  the  expense  of  painting  the  rectory-house 
twice  in  oil  on  the  inside,  and  three  times  on  the  outside; 
and  also  the  expense  of  taking  off  and  renewing  the  old 
tiling,  and  old  lead  of  the  roof;  and  further,  as  the  win- 
dows were  all  in  bad  condition,  and  old  fashioned,  he  had 
included  the  expense  of  putting  in  new  windows  in  the 
modem  stile. 


461 
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Pkrcival 

V. 

Cooke. 


Best,  C.  J. — Did  you  make  yoiur  estimate  on  the  princi- 
ple, that  the  present  incumbent  was  to  walk  into  premises  in 
a  complete  and  finished  state  of  repair  ? 

The  witness. — I  did,  my  Lord. 

Best,  C.  J. — This  is  entirely  wrong.  The  surveyor 
has  gone  on  the  principle  that  the  representatives  of 
the  late  incumbent  are  bound  to  do  every  thing  to  the 
premises  which  an  in-coming  tenant  would  do.  That 
is  not  law.  They  are  bound  to  do  no  more  than  ought 
to  be  performed  by  an  out-going  tenant.  On  this  principle 
'the  valuation  ought  to  have  been  made.  The  present  es- 
timate is  worth  nothing. 

In  answer  to  a  question  by  his  Lordship,  what  would  be 
^he  difference  between  valuations  made  on  those  two  prin- 
c^les,  the  witness  stated  about  300/. 


Best,  C.  J.  (to  the  plaintiflf 's  counsel.) —You  had  better 
noake  some  arrangement,  otherwise  it  will  be  my  duty  to 
tell  the  Jury  that  the  defendants  are  not  bound  to  pay  that 
part  of  the  estimate  which  relates  to  the  putting  of  the 
premises  into  vl  finished  state  of  repair.  The  executors  of 
A  deceased  incumbent  are,  in  fact,  bound  to  do  nothing 
more  than  to  restore  what  is  actually  in  decay,  and  to 
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make  such  repairs  as  are  absolutely  necessary  for  the  pre^ 
servation  of  the  premises. 

Verdict  for  400/.  by  consent^  being  384/.  less 
than  the  sum  claimed. 

Storks  and  Pryme,  for  the  plaintiff. 

Dover  and  KeUy^  for  the  defendants. 

[Attomies —  — ,  and  Bgan  9f  IF.] 


For  the  report  of  this  case^  we  are  indebted  to  the  kindaesi  of  o 
of  the  Counsel  engaged  in  it. 


SUFFOLK  ASSIZES. 


BEFORE  MB.  JUSTICE  BATLEY. 


In  ejectment 
by  an  heir  at 
law,  against  a 
defendant  who 
daims  under  a 
lease  granted  by 
an  ancestor  of 
the  lessor  of  the 
plaintiff;  ifsuch 
lease,  being  hi 
the  hands  of  the 
lessor  of  the 
plaintiff,  be  pro- 
duced at  the 
trial  by  him 
on  notice,  it 
may  be  gi^en  in 
evidence,  with- 
out proof  of  its 
execution  by 
the  subscribing 
witness. 


Doe,  on  the  demise  of  Tindale,  r.  Hemmino  and  AnoCheflHC 

E)  JECTMENT  by  an  heir  at  law,  agauist  the  defendant^M 
who  were  stated  to  be  the  tenants  of  a  person  who  claimessB^^ 
as  devisee  under  a  will ;  and  this  ejectment  was  brought  fcjv^ 
the  purpose  of  trying  the  validity  of  that  will. 

The  lessor  of  the  plaintiff  having  proved  s,  prima  faemf 
title,  as  heir  at  law,  the  counsel  for  the  defendants  stated, 
that  a  lease  had  been  granted  by  the  devisor  (who  was  an 
ancestor  of  the  lessor  of  ihe  plaintiff,  and  through  wlraki 
he  derived  his  title,)  to  the  defendants,  whidi  was  stiD  m* 
expired;  and  as  that  lease  took  the  right  of  possession  out 
of  the  lessor  of  the  plaintiff,  it  would  preclude  him  from 
recovering  in  tfans  action,  whether  the  will  were  valid  or 
invalid.    It  was,  howev^,  suggested,  that  the  lease  had 
foundits  way  into  the  hluids  of  thelessor  of  ^le  plainti£P»  idbo 
being  called  upon  to  produce  it,  (notice  having  been  duly 
given),  did  accordingly  produce  it.     The  instrument  ap- 
peared to  have  been  executed  in  the  presence  of  a  juIk 
scribing  witness,  who  was  not  in  attendance. 
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The  counsel  for  the  defendants  proposed  to  read  the 
lease^  without  proving  it  by  the  subscribing  witness. 

Storks  and  Robinson^  for  the  lessor  of  the  plaintiff^  ob- 
jected to  the  reading  of  the  instrument  without  such  proof. 

Dover  and  Kelly,  for  the  defendants,  contended,  that 
the  lease  coming  out  of  the  hands  of  the  heir  at  laW| 
who  claimed  an  interest  in  the  land,  must  be  taken  to  be 
good  as  against  him,  so  as  to  dispense  with  proof  of  its 
execution. 

Bayley,  J.— I  am  of  opinion,  that  an  heir  at  law  pro- 
ducing a  lease  granted  by  an  ancestor^  under  whom  he 
daimsi  although  it  is  to  be  used  as  evidence  against  his 
right  to  present  possession  of  the  land,  is  estopped  from 
disputing  the  due  execution  of  the  instrument.  It  is 
therefore  unnecessary  for  the  defendant  to  call  the  sub- 
scribing witness. 

Nonsuit. 

Storks  and  Robinson,  for  the  lessor  of  the  plaintiff. 

Dover  and  Kelly,  for  the  defendants. 


V. 

Hbmmimo. 


In  the  ensuing  Term,  Storks  moved  to  set  aside  the  non- 
suit; but  the  Court  of  King's  Bench  refused  the  rule. 
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NORFOLK  ASSIZES. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Sly  r,  Stevenson. 
A  wartant       X  RESPASS  for  breaking  and  entering  the  plaintiff's 
e'oeo.  4!c!?6,  house,  and  seizing  his  goods.     Plea — General  issue. 
i.  29,  to  8«rch        Thg  defendant  was  a  constable,  and  havinir  been  direct- 

for  the  goods  of  a  ^  • 

bankrupt  in  the  ed  by  the  assignee  under  a  commission  of  bankrupt  against 

house  of  a  third     i_i*i_/iii**/v* 

person,  u  not  ^he  tather  of  the  plamtin^  to  procure  a  warrant  to  seareh 
to!iny^STx^  the  plaintiflP's  house  for  property  of  the  bankrupt,  sup- 
cept  the  mes-      poscd  to  be  fraudulently  concealed  there,  went  to  the  of- 

•enger  under  the 

commission.  ficc  of  a  magistrate  at  Norwich,  and  obtained  in  hia  ab- 
who  delivers  a  ^Rcc  from  ouc  of  his  clcrks  an  old  warrant  issued  for  a 
mftoA^  artv  ®™^*^'  purpose,  about  a  month  previously,  directed  to 
grieved,  cannot  another  Constable,  and  by  him  executed  and  returned. 
chai^  himself,  The  defendant  having  struck  out  the  name  of  the  former 
has  thereby^^  Constable,  and  inserted  his  own  in  the  warrant,  without  -^ 
(f^^^  *^'**ri^  ^°y  authority  from  the  magistrate,  proceeded  to  the  house 
warrant  illegal)  of  the  plaintiff,  and  committed  the  trespass  in  question. 

against  the  ma- 
gistrate under 

whom  he  acts.        jRobinson,  for  the  defendant,  having  proved  a  si 

case  of  fraud  between  the  plaintiff  and  his  father, 
bankrupt,  and  shewn,  that  most  of  the  goods  seized 
been  secretly  conveyed  from  the  bankrupt's  house, 
mixed  up  with  the  stock  of  the  plaintiff,  contended, 
the  defendant  on  the  whole  of  the  facts  was  entided  to  ^  a 
verdict,  behaving,  before  action  brought,  given  the  plaintK=^ff 
a  copy  of  the  warrant,  pursuant  to  the  S4  Greo.  2,  c.  44. 


Kelli/  and  Gunning,  for  the  plaintiff,  submitted, 
the  clause  of  the  new  bankrupt  act  (6  Geo.  4,  cl  5,  s.  S9)  (i^^^X 


(a)  That  section  is  as  follows :  property  of  the  bankrupt  is  c» 

"  That  in  all  cases  where  it  shall  cealed  in  any  house,  premises,  or 

be  made  to  appear  to  the  satisfac-  other  place  not  belonging  to  § web 

tion  of  any  justice  of  peace  in  bankrupt,  such  justice  of  pescr  ^is 

England  or  Ireland,  that  there  is  hereby  directed  and  authoiiieK^  to 

reason  to  suspect  and  believe  that  grant  a  search  wanrant  lo  the 


) 
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under  which  the  warrant  had  originally  been  obtained,  au- 
thorised a  magistrate  to  grant  such  a  warrant  to  no  other  *  Sly 
person  than  the  messenger  under  the  commission,  and  c^y^'^g^^^ 
consequently,  that  the  defendant  could  not  protect  himself 
under  the  bankrupt  act,  even  supposing  the  warrant  to 
have  been  regularly  issued.  But  they  also  urged,  that 
this  warrant  had  been  obtained  under  circumstances,  which, 
assuming  it  to  be  illegal^  gave  no  right  of  action  against 
the  magistrate;  and  consequently,  that  the  defendant  was 
liable^  although  a  constable,  and  acting  under  a  warrant 
defacto. 

Best^  C.  J.  —  I  am  of  opinion^  that  on  both  grounds  tlie 
plaintiff  is  entitled  to  recover. 

Verdict  for  the  plaintiff,  with  nominal 
damages. 

His  Lordship  refused  to  certify,  to  deprive  the  plaintiff 
of  his  costs,  in  consequence  of  the  misconduct  of  the  de- 
fendant in  obtaining  the  warrant. 

Kelly  and  Gunnings  for  the  plaintiff. 

Robinson  and  Evans,  for  the  defendant. 

son  so  deputed  hy  the  commimoiv-  warrant  for  property  reputed  to 

€n  as  aforesaid.    And  it  shall  be  be  stolen  and  concealed."    From 

lawful  for  such  person  to  execute  s.  27»  it  appears,  that  the  person 

the  same  in  like  manner;   and  alluded  to  as  the  person  ''  deput- 

mdi  person  shall  be  entitled  to  ed  by  the  commissioners,''  is  the 

the  same  protection  as  is  allowed,  messenger. 
l>y  law,  in  execution  of  a  search 


Back  v.  Stagey. 
[Special  Jury.] 

X  HIS  was  an  issue  directed  by  the  Lord  Chancellor  to     To  constitute 
try.  First,  whether  the  ancient  lights  of  the  plaintiff  in  his  "^JJ?J^  ^ 
^wellinff-house  in   the  city   of  Norwich  had  been    iUe-  building,  of  the 

*  ^  plaintiff's  an- 

^dent  lights,  it  is  not  sufficient,  that  the  plaintiff  has  less  light  than  he  had  before;  but  there  must 
!«  such  a  privrntion  of  light  as  will  render  the  occupation  of  his  house  uncomfortable,  and  prevent 
liiiB,  If  in  trade,  firom  carrying  on  his  bu^ess  as  beneficially  as  he  had  previously  done. 
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golly  obstructed  by  a  certain  buOding  of  the  definidanU 
And,  Secondly,  If  the  first  issue  should  be  found  in  the  a£5r- 
mative,  what  damage  the  plaintiff  had  sustained  in  respect 
of  the  injury. 

A  great  many  witnesses,  including  several  surveyors  of 
eminence,  were  examined  on  both  sides ;  and  it  was  evi- 
dent, that  the  quantity  of  light  previously  enjoyed  by  the 
plaintiff,  had  been  diminished  by  the  building  in  question. 
Under  these  circumstances,  it  was  contended  finr  the 
plaintiff,  that  he  was  at  all  events  entitled  to  a  verdiet  on 
the  first  issue,  any  obstruction  of  ancient  lights  beipg 
wrongful  and  illegal. 


Best,  C.  J.,  told  the  Jury,  who  had  viewed  the  premi- 
ses, that  they  were  to  judge  rather  from  their  own  ocular 
observation,  than  from  the  testimony  of  any  witnesses, 
however  respectable,  of  the  degree  of  diminution  which 
the  plaintiff's  ancient  lights  had  undergone.     It  was  no 
sufficient,  to  constitute  an  illegal  obstruction,  that  the  plain — . 
tiff  had,  in  fact,  less  light  than  before;  nof  that  his 
house,  the  part  of  his  house  principally  affected,  could 
be  used  for  all  the  purposes  to  which  it  might  otherwise 
been  applied.     In  order  to  give  a  right  of  actioBf 
sustain  the  issue,  there  must  be  a  substantial  privation 
light,  suffici^tto  ]:«nder  the  occupation  of  the  house 
Jbrtable^  and  to  prevent  the  plaintiff  from  carrying  oa 
accustomed  business  (that  of  a  grocer)  on  the  prenuflesy 
beneficially  as  he  had  formerly  done.    His  Lordship 
ed,  that  it  might  be  difficult  to  draw  the  line,  but  the 
must  distinguish  between  4  partial  inconvenience 
real  injury  to  the  plaintiff  in  the  enjoyment  of  the 
mises. 

The  Jury  found  for  the  defendant  on  both  issues* 

Storks,  Robinson,  and  Rolfe,  for  the  plaintiff. 

Kelly  and  Gunning,  for  the  defendant. 
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COURT  OF  KINGS  BENCH. 

^econd  Sittings  at  Westminster,  in  Michaelmas 

Term,  1826. 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


1826. 

Wilson  v.  Gallatly.  2^o».  soM. 

SSUMPSIT  for  work  and  labour.     Plea — General  is-    j^  j„  n^umprft 
.     For  the  plaintiff  it  appeared  that  he  had  done  work  ^  «^ork  and 

Ubour,  the  de* 

;  glazier  at  the  house  of  die  defendant;  and  that  the  fencebetiHitA. 
ndant  had  promised  to  pay  him.       ^  ^  teTdo^dle  ^' 

he  defence  was,  that  a  person  named  Flewer  had  •f®*  ■?*??* 

^  ,  theplointiiE 

employed  to  do  this  work,  and  that  the  plaintiff  was  A.  B.  u  a  coniF- 

)yed  by  him  and  not  by  the  defendant;   and  that  toprove^hbT 

\r  having  become  bankrupt,  his  assignees  had  been  ***^|Jf^i22iJ^ 

ly  the  defendant  for  the  work  in  question.  bankrupt,  and 

irove  this  Flewer  was  called.  He  stated  that  he  had  have  received 

^4dned  his  certificate.  t'S'^V"' 

work  at  work 
done  by  him. 

gham  for  the  plaintiff. — He  is^  I  submit,  not  a  com- 
fitness,  because  if  the  plaintiff  recovers  in  this  ac- 
witness  having  no  certificate,  will  be  liable  to  re- 
defendant,  on  the  ground  that  the  amount  has 
ady  paid  to  his  assignees  by  mistake. 

1 1 
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Abbott,  C.  J. — I  don't  see  how  that  money  could  be 
recovered  back;  and  further,  I  think  that  the  judgment  in 
this  action  would  not  be  evidence  in  an  action  agamst  his 
assignees,  to  recover  back  the  money,  because  it  is  be- 
tween other  parties. 


The  witness  was  examined. 


Verdict  for  the  plaintiff. 


Brougham  and  Thestgetj  for  the  plaintiff. 
Denman  and  Archbold,  for  the  defendant. 
[Attomies. — Hooper  and  BrQnscomh!\ 


Nov.  20th, 

If  after  a  bill  of 
exchange  has 
been  dishonour- 
ed and  notice  of 
dishonour,  duly 
given,  the  hold- 
er take  part  of 
the  amount  of 
the  acceptor^ 
and  offer  to  take 
a  warrant  of  at- 
torney to  secure 
the  payment  of 
the  residue  by 
ifistahnents, 
which  offer  is 
not  accepted — 
This  b  not  such 
a  giving  of  time 
to  th6  acceptor 
as  will  discharge 
the  drawer. 
But  if  the  hold- 
er had  disabled 
himself  from 
suing  OB  the 
bill,  it  is  other- 
wise. 


Hewet  and  Another  t?.  Goodrick. 

Assumpsit  by  the  plaintiffs  as  payees  of  a  bill  of  ex-^=- 
change  for  110/.  drawn  by  the  defendant  and  accepted  hj^^'^ 
a  person  named  Poole.    Plea — General  issue. 

The  defence  was^  that  after  the  bill  had  been  diBhonour^i^ET- 
ed,  and  notice  of  the  dishonour  given  to  the  defendantd^^t; 
the  plaintiffs  had  agreed  to  give  time  to  the  acceptor, 
to  take  the  amount  by  instalments^  and  that  therefore 
defendant  as  drawer  was  discharged. 

To  substantiate  this  it  was  proved,  that  before  the 
honour  of  the  bill,  the  acceptor  said  he  could  not  take 
up ;  and  that  Mr.  Ford,  one  of  the  plaintiffs,  said  he 
pay  as  much  as  he  could;  and  that  several  days  after 
dishonoiur  of  the  bill,  the  acceptor,  at  the  desire  of 
Ford,  paid  30/.  which  was  written  off  the  bill ;   and 
Ford,  two  or  three  days  aft;er,  told  the  defendant  that  i 
warrant  of  attorney  was  given,  they  would  take  it  by  i 
stalments;  however,  no  warrant  of  attorney  was  given. 


it 


r. 


Abbott,  C.  J. — This  is  not  giving  time  to  the  acceptor* 
giving  time  is  where  the  party  disables  himself  from  suits  ST 


MICHAELMAS  TERM,  7  GEO.  IV. 

on  the  biD ;  but  giving  the  acceptor  indulgence  after  no- 
tice of  dishonour^  and  the  holder  getting  all  he  can  from 
the  acceptor^  is  highly  beneficial  to  the  drawer.  If  the 
holder  disables  himself  from  suing  on  the  bill,  that  dis- 
charges the  drawer;  but  taking  part  of  the  amount  from 
the  acceptor,  after  the  drawer  has  had  notice  of  dishonour, 

does  not. 

Verdict  for  the  plaintiffs. 

F.  Pollock^  for  the  plaintiffs. 
Scarlett,  for  the  defendant. 

[Attomies. — Gray  and  Wrentmore  4r  C] 


469 

1826. 
Hewbt 

qoodrick. 


Second  Sittings  in  London,  in  Mich.  Term. 


Foster  and  Others,  Asssignees  of  Fowler,  a  Bankrupt, 

V.  Frampton. 

1  KOVER  for  three  hogsheads  and  twenty  lumps  of 
sugar.     Plea — General  issue. 

It  appeared  that  the  bankrupt  was  a  grocer  at  Birming- 
ham, and  that  the  defendant,  who  carried  on  business  in 
LfOndon,  sold  the  goods  in  question  to  the  bankrupt,  on 
the  SOth  of  August,  1825,  and  that  they  were  sent  to 
Birmingham  by  a  carrier  named  Corbet,  accompanied  by 
die  following  invoice : 


Nov.  22(/. 


London,  SOth  August,  1825. 


Mr.  Michael  Fowler, 

3  H.Hhds.  raw  sugar 
20  Lumps 


-    £148    S    4 
31  19  10 

£180    3    2 


If  goods  be  sold 
by  A.  to  B.  and 
sent  by  C.  a  car* 
rier,  and  on 
their  arrival  at 
the  town  in 
which  B.  re- 
sides, be  takes 
samples  of  them, 
and  having  no 
warehouse  of 
his  own,  lets 
them  remain  in 
the  warehouseof 
C.  They  cannot, 
afler  that,  be 
stopped  tfi  tran" 
iiiu. 


It  was  proved  that  on  the  5th  of  September  the  goods 
^'rtved  at  Corbet's  wharf,  in  Birmingham,  and  that  the 

ii2 
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bankrupt  not  having  warehouses  capable  of  containing 
Foster       hogsheads,  his  practice  was  to  keep  the  more  bulky  part 
Fbampton     ^^  ^^^  stock  at  Corbet's  wharf.     On  the  6th  of  September 
the  bankrupt  took  a  sample  from  each  of  the  hogsheads, 
and  carried  the  lumps  to  his  shop*    The  bankrupt  com- 
mitted an  act  of  bankruptcy  on  the  4th  of  October,  1826, 
on  which  a  commission  of  bankrupt  was  sued  out.    The 
hogsheads  of  sugar  remained  at  Corbet's  wharf  till  the  12th 
of  October,  when  Corbet  received  notice  from  the  defend- 
ant, as  the  vendor  of  the  goods,  to  stop  them^  and  not  de- 
liver them  to  the  bankrupt ;  and  the  goods  were  afterwards 
deUvered  up  to  the  defendant  under  an  indemnity*    I 
was  further  proved  that  the  bankrupt  had  a  q 
account  of  carriage  with  Corbet,  on  which  the  credit 
not  expired  at  the  time  of  the  bankruptcy,  and  that 
might  have  taken  the  sugars  away  at  any  time  he 
chosen  to  send  for  them. 

Gumeffi  for  the  defendant,  contended,  that  aa  the  goc^nb 
had  not  been  delivered,  and  were  in  the  hands  of  the  C'^^ 
rier,  the  transiius  was  still  subsbting,  and  the  ven^br 
might  stop  them. 

Abbott,  C.  J. — The  warehouse  of  the  carrier  was,! 
think,  the  warehouse  of  the  bankrupt,  exclusive  of  the 
circumstance  of  the  samples  being  taken,  which  is  ft  lict 
much  relied  on  in  one  of  the  cases.  I  am  therefore  of 
opinion  that  the  iransiius  was  at  an  end. 

Verdict  for  the  plaintiffs,  damages  14bSI* 

Scarlett  and ,  for  the  plaintiffs. 

Gumey,  for  the  defendant. 

[Attomies. — Adlington  4r  Co.,  and  Few  4r  Co.] 
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Sittings  at  Westm.  after  Mich.  Term,  1826, 

BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


CoBBBTT,  Executor  of  BoxALL,  17.  Glutton  and  An-      Dec.  5th. 

other,  Gents,  two,  &c. 

J.  llOVER  for  a  box  and  deeds.     Plea — General  issue,  if  A.  hat  in  hit 
It  appeared  that  the  testatrix,  Mrs.  Boxall,  died  in  the  J^Jlt^S°g*pa-* 
month  of  August,  1825,  and  that  abox  containing  deeds  and  i»"*  belonging 

®       '  '  ^  to  a  penou  de- 

other  papers  belonging  to  the  testatrix,  was  at  the  house  ceused.andsend 

of  Mr.  William  Glutton,  of  Hartwood,  a  relation  of  the  contents  to  hit 

defendant  Glutton.     The  box,  with  its  contents,  was  sent  dtwi^JJi  I'^^di- 

by  him  to  the  office  of  tlie  defendants  to  be  delivered  to  i>^"  ^e  ^^^ 

.      .    „       .    .  *"*^  papers  to 

the  plaintiff  as  her  executor,  on  the  plaintiff's  giving  a  the  executor,  on 

schedule   of  the  deeds   contained   in  the   box.     It  was  in^e^tory  of 

proved  that  the  plaintiff  demanded  the  box  and  its  con-  ^«'J.»  Hrid°tSt 

tents  of  the  defendants ;  but  they  refused  to  deliver  it  up,  tro^  lies 

onless  the  plaintiff  would  give  them  a  schedule  of  its  con-  dton,ifcheyre- 

^     |.  fuse  to  deliver 

*®"''^'  the  box  and  pa- 

pers to  the  exe- 
.  cutor,  he  refuf- 

Marryatf  for  the  defendants. — The  defendants  received  ing  to  give  an 

this  box  from  Mr.  William  Glutton,  as  his  agents;  and  l!^^^'^i[i. 

they  had  it  delivered  to  them,  on  the  special  trust  to  de-  ^^^^^^ 

liver  it  to  the  plaintiff  on  his  giving  an  inventory.     Now,  gJ^e  them  up  if 

*  .  .  .         the  executor 

if  they  had  dcUvered  the  box  over  against  their  authority,  would  give  an 
they  would  have  been  doing  wrong.  A  demand  and  re-  J^^^ 
fiisal  are  evidence  of  a  conversion,  but  if  it  appears  that 
the  refusal  was  on  a  fair  ground,  that  is  no  conversion. 
William  Glutton  was  interested  in  the  property,  and 
without  an  inventory  he  could  have  no  check  on  the 
executor,  who  might  do  what  he  chose  with  the  papers  in 
the  box.  And  further,  it  is  the  daily  practice  when  papers 
are  delivered  up,  for  the  party  delivering  them  to  take  a 
receipt  specifying  what  papers  are  delivered  up. 


COBBETT 

Cjuutton. 


CASES  AT  NISI  PRIUS. 

Abbott,  C.  J. — It  is  in  evidence  that  Mr.  William 
Glutton  desired  it;  but  I  am  of  opinion  that  the  defendants 
had  iio  right  to  insist  upon  an,  inventory  before  they  deK- 
vered  up  the  box.  The  plaintiff,  as  executor,  was  entitled 
to  the  possession  of  the  papers  of  the  deceased,  and  that 
being  so^  he  is  entitled  to  recover  in  this  action. 

Verdict  for  the  plainti£ 
Chitty  and  Patiison,  for  the  plaintiff. 

Alarryat  and  Comyn,  for  the  defendants. 

[Attoniies.— FoirA/ii//,  and  Guiton  ^  Carter^] 


Dec.  6th. 

If  tht  importa- 
tion of  certain 
goodi  be  pro- 
hibited, and  the 
plaintiff  sell 
sucli  goods  in 
tiiis  country  to 
A.,whoindonefl 
abUlofei- 
change  to  him 
inpayment — 
The  plaintiff 
cannot  recover 
on  that  bill 
against  the  ac- 
ceptor, although 
there  was  no 
evidence  that 
the  plaintiff  was 
the  importer  of 
the  prohibited 
goods. 


BiLLAKD  and  Another  v.  Hayden  and  Ajiother. 

Assumpsit  by  the  plaintiffs  as  indorsees,  agunst 
defendants  as  acceptors  of  a  bill  of  exchange,  drawn 
person  named  Fiestall,  for  73/.  lOs,  payable  to  the  dra* 
er*s  order,  and  by  him  indorsed  to  the  plaintiffs. 

The  defence  was,  that  the  bill  had  been  indoned  to 
plaintiffs  for  the  price  of  a  quantity  of  French  silks,  scrsld 
by  them  to  Fiestall  the  drawer  of  the  bill.     This  sale  Tje- 
ing  antecedent  to  the  stat.  6  Geo. 4,  c.  Ill,  which  allows 
the  importation  of  French  silks,  it  was  contended  tha.^  H 
was  void  under  the  stat.  50  Geo.  3,  c.  55,  s.  1  (a). 


(a)  By  the  stat.  50  Geo.  3,  c.  55, 
s.  1 ,  it  is  enacted,  "  that  no  foreign 
silk,  crapes,  or  tiffanies  of  any 
description  whatever,  (except  of 
China  or  the  East  Indies,  im- 
ported for  exportation),shall,  from 
and  after  the  passing  of  this  act, 
be  imported,  brought,  or  convey- 
ed into  the  kingdom  of  Great 
Britain,  or  the  islands  of  Guern- 
sey, Jersey,  Alderney,  Sark  or 
Man;  and  if  any  such  foreign  silk, 
crapes,  or  tiffanies,  shall  be  found 


in  the  custody .  or  possesaozm  of 
any  person  or  persons  in  Ontf 
Britain,  or  the  islands  aforesi^ 
and  which  shall  not  have  beex&  in^ 
ported,  brought,  or  conveyed  into 
the   same   respectively,   anci  ^^ 
which  the  proper  duty  of  cu»*^OQ* 
shall  not  have   been   pud     ^'^ 
fore  the  passing  of  tlus  act,    ^ 
same  shall  be  forfeited; 
case  any  such  foreign  silk, 
or  tiffanies*  shall,  at  the  tiixi^ 
the  importation,  be  mixed  vi^^»*» 


ia 


of 
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this^  the  drawer  stated  that  the  plamtiffs  were 
nts,  [having  a  silk  m^ufactory  in^Paris,  and 
rsed  this  bill  to  them  in  payment  for  a  quanti- 
ictured  silk  goods^  which  one  of  the  plaintiffs 
French,  though  the  witness  could  not  posi- 
that  they  were  so. 


Billaud 


V. 

Hatdbn. 


:  the  plaintiffs. — The  stat.  50  Geo.  3,  c.  55,  only 
3  importation  of  foreign  silks,  and  it  does  not 
*  that  the  silks  were  imported  by  the  plaintiffs, 
does  not  make  the  sale  of  them  void;  and  I 
it,  that  as  there  is  no  evidence  that  the  plain- 
ed them,  they  are  still  entitled  to  recover  on 


C.  J. — This  transaction  arose  before  the  late 


:  up  in  any  apparel, 
muture,  or  other 
Buch  foreign  silk, 
anies,  and  also  the 
ent,  or  furniture, 
srials,  in,  with,  or 
same  shall  be  mix- 
made  up,  shall  be 
le  importer  and  im- 
e  person  and  per- 
custody  or  posses- 
pes,  or  tiffanies,  or 
at,  or  furniture,  or 
s,  shall  be  found; 
nd,  utter,  sell,  or 
or  otherwise  dis- 
ch  crapes,  or  tiffa- 
il,  garment,  fumi- 
materials,  or  who 
:,  or  make  up  any 
tifianies  in  Great 
i  islands  aforesidd, 
jpon  any  garment, 
arel,  shall  be  sub- 
to  the  like  penal- 


ties, to  whidi'  the  importers  and 
person  having  in  tiieir  cnstodj  or 
possession,  or  vending,  uttering, 
selling,  or  expodng  to  sale,  or 
otherwise  disposing,  or  sewings 
working,  or  making  up  any  foreign 
wrought  silks  or  velvets,  are  sub- 
ject and  liable  by  an  act  passed  in 
the  sixth  year  of  the  A'eign  of  his 
present  Majesty,  for  prohibiting 
the  importation  of  foreign  wrought 
silks  and  velvets."  But  the  pro- 
hibition contained  in  that  section 
is  repealed  by  the  stat.  6  Geo.  4, 
c.  165,  s.  277»  and  by  the  stot.  6 
Greo. 4,  c.  Ill,  a  duty  is  laid  on 
the  importation  of  foreign  silks, 
which  was  altered  in  some  respects 
by  the  stat.  7  Geo.  4,  c  63. 

Although  this  case  is  thus  ren- 
dered  less  important  as  to  ibrdgn 
silks,  it  appears  equaUy  to  apply 
to  any  other  species  of  goods,  the 
importation  of  which  is  prohib- 
ited. 


CASES  AT  NISI  PRIUS» 

act.    The  stat.  of  the  50  Geo.  8,  c.  55,  prohibits  the  fan- 
BiLLARD      portation  of  all  foreign  silks,  and  I  have  no  hesitation  in 
"•  saying  that  if  these  were  foreign  silks,  and  the  bill  was 

given  in  payment  for  them,  the  plaintiffs  cannot  recover; 

Verdict  for  the  defendants. 

ComyUf  for  the  plaintiffi. 

Chitty,  for  the  defendants. 

[Attornies.— Grt^cfi,  and  B.  A.  Cottle.'] 


Dec,  7th,  Mayelston  v.  Lord  Viscount  Palmerston. 

Variance.    If  CoVENANT.  The  declaration  Stated,  that  on  the  2fth 

*^"mlSlhcdL  day  of  November,  1803,  "  by  a  certain  indenture  thco 

^^"  »^®  and  there  made  between  the  said  plaintiflT,  (therein  de- 

was  made  be-  scribed),  of  the  first  part;  James  CooIl  and  Hannah  hii 

tiir^the  fim*  ^^<^9  of  the  second  part ;  and  John  Champain,  (therdsde- 

SfiindMrt;  scribed),  of  the  the  thh-d  part ;  one  part  of  which  said  in- 

and  A.  B.  of  the  denture,  sealed  with  the  seal  of  the  said  John  Champaioi 

deed,' when  pro-  the  Said  plaintiff  now  brings  here  into  Court,  the  date 

onThe'  f^e"f  thereof,  &c.  he  the  said  plaintiff  did  demise  and  kaie 

ofittobeby  unto  the  said  John  Champain,  &c.  three  several  coacb 

the  plaintiff  as  '^ 

trustee  of  J.  c.  houses,  &c.  for  twety-onc  years.    It  then  stated  covenants 
G.  c!oflhe  se-  ^Y  Champain  and  his  assigns  to  keep  the  premises  in 

B °^f  h"*di^rd  P**^'  ^^^  ^^  ^^^  ^P  *^®  premises  and  fixtures  at  the 

part;  and  the  of  the  term;  that  Champain  assigned  the  term  to  the  de-*"^ 

cuted  by  G.  c.  fcudaut ;  and  breaches  were  assigned,  that  the  defendanl^ 

^Smce*  a*^  ^^^  "^^  iiee^  the  premises  in  repair,  &c.     Plea,  non  edf^ 

though  the  factum ;  and  specif  pleas  traversing  all  the  breaches.    Tbie^ 

breaches  asngn*  . 

ed  do  not  in  any  cxecution  of  the  lease  was  proved. 

way  affect  the 
party  who  is  in- 

I^ted  M^f  Ac       Marryat,  for  the  defendant,  (having  looked  at  %he  deed)^  < 
aeocAd  part       submitted  that  the  plaintiff  must  be  called.  The  lease  is  de-^ 

scribed  in  the  declaration  as  an  indenture  of  the  plaintifF^ 
of  the  first  part;  James  Cook  and  Hannah  his  wife»  of  tb 
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second  part ;  and  John  Champain,  of  the  third  part.  Now, 
ia  point  of  fact,  the  deed  itself  states  the  plaintiff  as 
the  trustee  of  James  Cook,  and  Hannah  his  wife,  to  be 
of  the  first  part;  and  that  George  Cook  and  Hannah  his 
wife  are  of  the  second  part ;  and  John  Champain,  of  the 
third  part;  and  the  deed  is  executed  by  George  Cook; 
so  that  he  is  called  George  in  one  part  of  the  deed,  James 
in  another,  and  he  executes  as  George.  Now,  I  submit 
that  in  the  declaration  it  should  have  been  stated  to  be 
made  by  George  Cook,  because  he  executes  it  by  that 
name ;  and  if  in  the  body  of  the  deed  he  was  called  James, 
it  should  be  stated  to  be  made  by  George  Cook,  but  pur- 
porting to  be  the  deed  of  James. 


MaYEItSTON 

V. 
PALMERSTeN. 


Praed,  on  the  same  side. — ^The  allegation,  that  the  deed 
was  made  by  certain  parties^  must  be  taken  to  mean,  that 
it  was  executed  by  them;  and  in  the  case  otHallv.  Caze- 
have,  4  Ea.  477,  the  correct  form  of  declaring  will  be 
found  (a).     There  the  deed  was  sealed  on  a  day  different 


(a)  In  the  case  of  Hall  v.  Coze- 
hove,  the  declaration  stated  that^ 
^  whereas  by  a  charter  party  of 
affrdghtment,  purporting  to  be 
indented,  made  and  concluded,  in 
London,  on  the  6th  of  February, 
1801,  between  the  plaintiff  as 
owner  of  the  ship  Argo,  then 
lying  In  the  River  Thames,  and 
bonnd  for  Demerara,  on  the  one 
part ;  and  the  defendant  and  one  J. 
B.  of  London,  merchants,  on  the 
other  part;  but  which  charter  party 
1BVU  in  fncty  first  indented^  made^ 
and  concluded  after  the  6th  day  of 
February,  to  wit,  on  the  15th  of 
March,  ISOI,  and  not  on  the  6th 
of  February,  or  at  any  time  be- 
fore, and  was  also  in  fact  sealed 
end  delivered  by  the  plaintiff  and 
defendant  only,  and  not  by  the  said 
J.  B.  one  part  of  which  charter 


party  sealed,  &c.the  pUdntiffnow 
brings  here  into  Court,  the  date 
whereof  is  the  said  6th  day  of 
February,  1801,  it  was  witnessed 
that  the  owner,**  &c.  The  defend- 
ant craved  oyer  of  the  charter 
party,  and  demurred,  and  shewed 
for  cause  that  it  did  not  appear 
that  the  charter  party  was  first 
indented,  made,  and  concluded, 
after  the  6fh  of  February,  1801, 
but  that  it  appeared  by  the  char- 
ter party,  that  the  same  was  in- 
dented, made,  and  concluded  on 
the  said  6th  of  February,  in  the 
year  aforesidd,  and  that  the  plain- 
tiff was  by  law  estopped  from 
making  the  allegations.  But  the 
Court  overruled  the  demurrer, 
and  gave  judgment  for  the  plain- 
tiff. 


CASES  AT  NISI  ^Ul 
act.  The  Stat  of  the  50  Geo.  3,  c.  55 
portation  of  all  foreign  silks,  and  1 1 
saying  that  if  thcBc  were  foreign  c.  ^ 
given  in  payment  for  them,  the  plL  "a   1 

Comynt  for  the  plaintifi^  ^  c  |,  ^ 
Chilly,  foi  the  ilefen^  I  ^  !■  f   s 


cotenuillia  de- 


Covens 

day  of  N/ 
and  Uir 


Matbl  i  f 


AW 


put)  J.C.  cf      I 
thtncDDdpnt; 
•nd  A.  B.  «f  thi    I 


.ji  plaintl 

^ah  his  wife,  i 

iiiird.     By  one  part  ( 


tiie  COM  of  Cordon  v. 
.  ud  Otben,  4T.B.611. 
jt  pliintiff  sued  on  a  promiM»- 
■y  note,  msdebythe  firm  of  Aiutin, 
'  StTobell,  and  ShirtUff.  who  were 
declared  agunst  by  the  uamci  of 
WiUiain  Austin,  TuAat  StrobcU, 
and  WiUUm  Shirtliff,  the  two 
but  of  wbou  were  stated  to  be 
outlawed,^the  defendant  Aiutui 
pleaded  the  general  isnie.  At  the 
trial,  it  appeared  that  the  note  wm 
rifled  by  the  name  of  the  finn, 
M  fini  mentioned!  tmd  it  was 
proved  that  the  partnemhip  con- 
uated  of  ^^^lUam  Austin,  Daiuel 
Strobell.>ndVrilliamShirtUS:  It 
wat  objected  that  the  plcuutiff 
ought  to  be  nonnuted,  on  the 
ground  of  variance  between  the 
contract  declared  upon,  uid  tiiat 
;  to  be  be- 


tween difii 
amfra,  cm 
fendant  « 
he  could 

named  oft 
ing  alone  ] 
sue,  the  I 
would  onlj 
miaed  or 
held,  that 
written  101 
did  not  pn 
ed  on.  A 
sejd— It  It 
declared  u 
three  per* 
and  the  a 
vrai  made 
The  evidei 
support  Ihi 
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pears  to  be  correct,  but  by  another  part  of  the  deed,  it  is         1^56. 
made  uncertain  whether  it  is  the  deed  of  James  Cook,  or  of   Mayelston 
George;  and  when  we  come  to  the  execution,  we  find  that  p    ^  J*  ^|, 
that  is  by  George  Cook.    Now,  the  plaintiff  states  it  to  have 
been  made  by  James  Cook,  and  I  am  of  opinion  that  it  was 
made  by  George  Cook ;  and  I  think  the  plaintiff^  must  be 

called. 

Nonsuit. 

Gumey  and  Taljburd^  for  the  plaintiff. 

Marryat  and  Praed,  for  the  defendant. 

[Attornies.— Eoft  Sf  Co.,  and  C.  WUtonJ} 


Greaves  v.  Huntbh.  Dec.  fAth, 

JHONEY  had  and    received*      Plea — General  issue,  ifapenon 
To  prove  a  letter  to  be  of  the  defendant's  handwriting,  f"^®  that  he 

*  ^     has  never  wen 

Mr.  Holdsworth,  the  plaintiff's  attorney,  was  called;  he  the  defendant 

said,  I  know  the  defendant's  handwriting  from  having  seen  never  corres- 

other  papers  in  the  Master's  office,  which  were  admitted  h^^^ut'hai 

to  be  of  his  handwritinsr  by  the  defendant's  attorney,  secnpapewin 

°       "^  "^      the  master's  of- 

and  I  have  frequently  acted  on  those  papers  so  ad-  fice,  which  the 
mitted  to  be  of  his  handwriting;  but  I  never  saw  the  de-  ^any'iidinitted^ 
fendant  write,  nor  did  I  ever  correspond  with  him.  imndwritin 

and  the  person 

Abbott,  C  J. — This  is  not  sufficient.  The  witness  these  papers  so 
cannot  be  allowed  to  compare  tlie  paper  he  is  called  to  fg^^n'^t^.fch  ™' 
prove  with  those  he  speaks  of  at  the  Master's  office,  which  \nowicdge  of 

;        ,    ,  .  the  party's 

is  all  that  this  amounts  to.  handwriting  as 

will  enable  the 
person  to  prove 

The  plaintiff  made  out  his  case  by  other  evidence.  Lm'Sl^t? 

be  in  his  hand- 

Verdict  for  the  plaintiff.       ^'**^"»- 

Brougham  and  Talfourd,  for  the  plaintiff. 

Scarlett,  for  the  defendant. 

[Attoniies.^//fi^cAtiMon  4*  H.,  and  Rotser.'] 


CASES  AT  NISI  PRIUS, 


j^  ^^^f^  Cooke,  Esq.  v.  Banks  and  Another. 

On  the  quesUon    Jl  RESPASS  for  taking  the  plaintifTs  goods.     Plea — 
vrhethcr  a  place  General  issue.     The  defendants  were  parish  oflScers  of 

18  parcel  of  a  '^ 

ceruin  parish,    St.  Andrew,  Holbom ;  and  the  real  question  to  be  tried 
made  by  a         in  this  case  was,  whether  the  Stone  Buildings  in  Lincoln's 

^abook^ty*     '™^*  ^®^  ^  P*'^  ^^ *^®  parish  of  St.  Andrew,  Holbom. 
which  he  does         The  taking  of  the  goods  was  admitted;  and  among 

not  charge  him-  <•  -r  • 

sell;  but  in         great  deal  of  other  evidence  to  shew  that  this  part  of  Lm- 

ly  maka  statT  coln*s  Inn  was  a  part  of  this  parish,  and  that  the  inhabitant^^s 

mentH  relative     ^f  Lincohi's  Inn  had  a  chapel  in  St.  Andrew's  ChuTch— th< 

to  repairii  sc  *^ 

done  to  a  chapel  defendants'  counsel,  having  proved  that  a  person 
dmich,  alleged  Bentley  was  churchwarden  of  the  parish  in  the  year  1584=^, 
piiwefa^quefH*    wished  to  read  several  entries  in  a  book,  produced  firoi 
^^2^"<**       among  the  parish  books,  written  in  a  handwriting 

Queen  Elizabeth's  reign,  the  title  of  which  was  " 
Sacristary  Register  or  Vestry  book,  containing  the 
and  years,  and  names  of  such  temporal  officers  beloi 
ing  to  the  church  and  parish,  as  yearly  are  to  be  chooc— .^, 
by  order,  within  the  parish  of  St.  Andrew,  in  Holbo: 
at  the  vestry ;  as  also  all  such  rates,  ordinances, 
statutes,   arbitraments,    and  agreements,  as   have 
had,  made,  and  done,  by  the  parson,  churchwardens, 
assistants,  from  time  to  time,  since  the  year  of  our  L»  ^urd 
1581,  at  their  several  sittings,  to  the  glory  of  Grod,       the 
peace  of  the  church,  and  wealth  of  the  parish,  now  ^Erst 
collected  and  reduced  into  a  register  or  book  for  good  o^Brder 
sake,  and  a  precedent  to  be  followed  and  well  contir^Bued 
and  kept  of  his  successors,  by  Thomas  Bentley,  chu. 
warden,  A.  D.  1584." 

Near  the  end  of  the  book  was  this  title,  "  Some 
ments  of  antiquities  worthy  memory,  collected  and  ga^Ki^li^- 
ed  out  of  sundry  old  accounts,  had  and  made  by  chLJi^rci^- 
wardens,  night  wardens,  and  such  like  officers  of  the  pa^^rali, 
since  the  time  of  king  Henry  the  sixth,  by  Thomas  "^^CDt- 
ley,  Gent,  sometime  an  unprofitable  member  and  chaaiv/i* 
warden  of  the  parish,  in  the  year  of  our  JLiord,  1584.** 
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Under  this  title  was  the  following  entry,  which  the  de- 
fendants* counsel  proposed  to  read : — 

-.  "  Item,  the  first  three  pews  in     ^^  „„ 

The  pews  in  '  '^28  Elii. 

liDcoin's  Inn   "  Lincoln's  Inn  Chapel,  were  made 
Ch»p«^  a  jjy  Balian,  carpenter,  at  the  assignment  of 

"  Mr.  Heryn,  then  churchwarden,  and  cost  the  parish  SL 
**  which  eight  pews  cost  in  all  10/.  Ifo •  and  better,  as  ap- 
"  pears  in  Mr.  Roper's  accounts. 

Ajsbott»  C.  J. — (Having  read  the  entry).    This  b  mat- 
ter of  history,  and  therefore  is  not  evidence. 

Scarlett 9  for  the  defendants. — I  sulnnit  it  to  your  Lord- 
■hip  as  matter  of  reputation,  and  therefore  evidence. 

Abbott,  C.  J. — Greneral  reputation  may  perhaps  be 
evidence^  but  not  a  statement  of  particular  fieusts. 

Scarlett. — I  wish  to  shew  a  reputation  that  Lincoln's  Inn 
bad  a  chapel  in  St.  Andrew's,  Holbom. 

Abbott,  C.  J. — I  think  that  this  entry  is  not  admissi- 
ble as  evidence  of  that  fact. 


\ 


Scarlett  then  proposed  to  read  the  entry  which  was  in 
the  same  book  next  but  one  to  the  preceding*     It  was  as 
fidlows: 
AH  -1^  -J  "  Memf^'  That  this  year  al-      ^.  _,. 

AH  die  ffau  ^  25  Ehz. 

windowi  in  the   *^  SO,  in  the  month  of  July y  1583, 

broken  £th  ihi  "  ^^  ^^^  S^^  windows  in  the  church,  especi- 
Jyj^fi^P®^-  "  ally  the  windows  in  LitwoMs  Inn  chapel,  a 
Sko9  Lme.  Mr.  ''  little  before  new  glazed  with  many  fitir  coats 
■STup^in ^S^  "  ^^  scutcheons  of  arms,  emblazoned  at  the 

0dIk'«  Am  cha-  "  only  charges  of  Mr. •iKfai0ar</,thatmar- 

1580,  BKdefac-  '^  "cd  Mrs.  Compion,  of  this  parish,  and  late 
td  and  broken.  «  deceased,  were  pitifully  shaken,  rent,  and 
**  broken  down,  as  all  the  houses  round  about  that  part  of  the 


Cooks 
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parish  alsmost  were,  with  the  monstrous  and  ruge  blast 
*'  of  the  gunpowder,  that  lately  was  set  on  fire  and  blew 
"  up  all  the  gunpowder  house,  and  other  tenements  in 
"  Fetter  Lane,  to  the  destruction  of  many  houses  and 
"  spoil  of  much  goods  thereabouts,  yea,  and  to  the  death 
"  of  one  or  two  men," 


it 


Scarlett. — We  submit,  that  this  entry  is  evidence,  be- 
cause, at  this  time,  Bentley  was  churchwarden;  and  as  this 
entry  goes  to  admit  that  the  parish  were  bound  to  repair  the 
windows,  it  is  an  admission  of  a  right  against  themselves. 

Abbott,  C.  J. — Does  the  writer  of  the  book  charge 
himself  by  this  entty. 

Scarlett, — No,  my  Lord. 

TindalfS.  G. — The  title  in  the  book  under  which  these 
entries  are  placed,  is  **  Some  monuments  of  antiquities  wor- 
thy of  memory,  collected  by  Thomas  Bentley,  churchwtf- 
den,  in  the  year  1584,**  and  the  running  title  of  that  part 
of  the  book  is, ''  Memorable  Antiquities.*' 

Abbott,  C.  J. — (Having  read  the  entry).  It  is  the  hii- 
tory  of  blowing  up  a  house  in  Fetter  Lane,  by  gunpowder, 
and  the  effect  it  had  on  the  parish  church. 

Scarlett. — ^We  don't  use  it  as  evidence  of  the  fact  of  tite 
blowing  up  of  the  house,  but  as  the  reputation  of  tb^ 
limits  of  the  parish ;  and  we  submit  that  this  entry  wouU 
be  evidence  if  the  question  were  whether  the  churchwBt- 
dens  were  bound  to  keep  this  window  in  repair, 

Abbott,  C.  J. — The  entry  speaks  of  the  glazing  be**** 
done  by  a  particular  individual.    I  think  it  is  not  evideO^^ 


The  defendants'  counsel  then  otBsred  an  entry,  im 
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same  book  next  after  the  entry  above  set  forth.     It  was  as 
follows: — 


"A/ew*""-  That  the  new  door  of 

Tiie  new  stone  .  .   --r  i  ^6  Eliz. 

door  in  Lincoln's      stone  and  wamscot  in, Lincoln  8 

m'^t!^^^'       "  '™  ^^»Pe^»  leading  to  the  south  church  yard, 

**  was  made  this  year  by  consent  of  the  vestry, 
**  for  the  ease  of  the  parishioners,  gentlemen,  and  others, 
"  lately  placed  in  the  new  pews,  the  chancel  and  aisles ; 
"  which  alone,  all  charges  received,  stood  the^  parish  in 
"4/1,  3s.  lltff.  as  appeareth  more  partlarly  in  the  book 

"  of  accounts.*' 

• 

Tbe  four  new  *'  -^««**""'  That  the  two  pews 
pewsin  Lincoln's  "  wherein  Mrs.  Payne  and  Mrs. 
Umchmpei, first   «  gartlctt  now  are  set,  together  with  the 

"  two  wainscot  pews,  where  Mrs.  Aylworth 

"  and  Mrs.  Cowper  are  placed,  were  this  year  also  new 

"  added  to  Mr.   Peryn's  pews,  made  in  his  first  time, 

'*  and  now  first  made  for  Mrs.  Aylworth,  at  the  charges 

"  of  the  parish  for  the  most  part,  save  that  Mr.  Aylworth 

''  gave  towards  his  wife's  pew  fifty  shillings.     The  charges 

*'  of  these  four  pewsj  as  appeareth  by  the  accounts,  was 

**  above  7/.,  whereofFMr.  Aylworth,  as  I  said,  paid  fifty 

"  shiQings  for  his  wife's  pew;  so  they  stood  the  parish  but 

<'  in  4^  IGs. 


20  Elii. 


Abbott,  C.  J. — These  entries  profess  to  speak  only  of 
particular  facts ;  and  entries  of  particular  facts,  are  not  re- 
ceivable unless  the  party  making  them  charges  himself; 
that  is  the  general  rule. 


Scarlett — That,  my  Lord,  is  undoubtedly  the  general 
rule.  But  I  submit,  that  this  is  in  the  nature  of  a  public 
book;  and  if  the  question  was,  whether  a  particular  part  of 
the  parish  had  a  right  to  a  certain  pew  in  the  church,  would 
not  an  entry,  stating  that  the  parish  had  repaired  it,  be  evi- 
dence against  the  parish. 
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Abbott,  C.  J. — This  entry  does  not  go  near  that.  If 
you  feel  confident  that  it  ought  to  be  received,  I  will  receive 
it,  but  my  present  opinion  is,  that  it  is  inadmissible. 

The  defendants'  counsel  then  withdrew  the  book. 

Verdict  for  the  defendants  (a). 

Tindalf  S.  G.,  Nolan,  and  Campbell,  for  the  plaintiff. 

Scarlett,  Gumey,  Merewether,  and  Coleridge,  for  the 
defendants. 

[Attomies Green,  P.  4-  C,  and  J.  S.  Tayhr:\ 


Tindal,  S.  G.  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 


(a)  Entries  in  private  books 
are  in  general  not  evidence,  un- 
less the  party  making  them  charge 
himself  by  so  doing;  but  entries 
in  the  books  of  deceased  rectors, 
vicars,  &c.  are  evidence  as  to 
qyestions  of  tithe,  because  these 
entries  can  only  benefit  their  suc- 
cessors. In  the  case  of  BuLUn  v. 
Michel,  4  Dow,  297,  and  2  Price, 
399,  where  the  question  was,  whe- 
ther certun  fiBirms  were  covered 
by  moduses,  the  defendant,  having 
shewn  that  search  had  been  made 
in  the  registries  of  the  diocese  for 
the  endowment  of  the  vicarage, 
vrished  to  read  as  secondary  evi- 
dence of  it,  certain  entries  from  a 
book  called  the  Chartulary  of 
Glastonbury  Abbey,  to  which  ab- 
bey the  advowson  had  belonged. 
This  Chartulary  was  produced 
from  the  muniment  room  of  the 
Marquis  of  Bath,  into  whose  hands 
some  of  the  lands  of  the  Abbey 
had  passed.  This  book  contained. 


berides  the  entries  in  question, 
several  others  relative  to  the  rights 
of  the  Abbey,  an  account  of  the 
grants  who  originally  inhabited 
the  British  Island,  a  genealogy  of 
the  Kings  of  England,  beginning 
vrith  Adam,  something  depomdtrt 
Lan^f  a  calendar,  a  list  of  balls 
and  licenses,  &c.  The  handwrit- 
ing was  proved,  from  its  style, 
to  be  of  the  end  of  the  13th,  or 
the  beginning  of  the  14th  cen- 
tury. These  entries  were  objects 
ed  to,  and  Chambre^  J.  held  them 
to  be  inadmissible;  but  the  Court 
of  Exchequer  (Wood  diueniientc) 
granted  a  new  trial,  conceiving 
that  they  ought  to  have  been  ad- 
mitted; Bayley,  J.  at  the  second 
trial  admitted  them;  and  a  verdict 
being  found  for  the  defendant, 
the  plaintiff  afterwards  i^peakd 
to  the  House  of  Lords;  and  it  was 
there  held  that  the  entries  were 
righUy  admitted  in  evidence. 
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Wemys,  Esq.  Executor  of  Wemys,  r.  Greenwood  Dec.  12M. 

and  Another. 

JMONEY  had  and  received.     Plea — General  issue.         Pwc/fce— 

This  action  was  brought  by  the  plaintiff,  as  executor  ^^*JJ  mS^oh 
of  the  late  General  Wemys,  to  recover  a  sum  of  200/,  a  questbn  of 
alleged  to  have  been  due  to  him,  as  a  balance  of  the  was'no&ctm 
off  reckonings  of  the  ninety-third  regiment  of  foot,  of  ^bl^p^Mtiearthe 
which  the  plaintiff's  testator  had  been  colonel.     There  L*  c.  J.  refused 

*.  to  certify  for  the 

was  no  fact  m  dispute,  and  the  case  turned  on  a  mere  special  Jury, 
question  of  law.     The  Jury  found  a  verdict  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  of  King's  Bench,  on 
a  special  case. 

JBrou^Aa^Tt  for  the  plaintiff,  applied  to  the. Lord  Chief 
Justice  to  certify  that  this  was  a  fit  case  to  be  tried  by  a 
special  Jury. 

Abbott,  C.  J. — I  cannot  certify  for  the  special  Jury : 
here  is  no  question  of  fact  in  dispute  between  the  parties, 
and  I  cannot  say  that  there  was  any  necessity  for  a  special 
Jury. 

Brougham  and  Parke^  for  the  plaintiff. 
Tindalf  S.  G.,  and  Curwood,  for  the  defendants. 
[Attomies —  Vizard  Sf  B.,  and  Fynmore  4*  Co.] 


Rex  v.  Cross.  J^-  13<*- 

-■•NDICTMENT  for  a  nuisance  in  keeping  a  house  for  if  a  party  setup 

•Jaughtering  horses,  at  a  pkce  called  Bell  Isle,  in  the  ^^^"^o^^' 

parish  of  St.  Mary,  Islington.    There  were  also  counts  haWtationi  and 

^  public  roads, 

,^^  aod  after  that 
^V^  liouteiare  built,  and  new  roads  constructed  near  it,  the  party  may  continue  Ui  trade,  although 
^  ^  nuisance  to  persons  inhabiting  such  houses  or  passing  aloDg  fvh  roads. 

•  II.  K  K 
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1826^  framed  on  a  private  act  of  parliament,  59  Geo.  3,  c.  39^ 
8.  88,  on  which  no  question  was  raised.  Plea — Not 
Guilty, 

It  was  proved  that  very  offensive  smells  proceeded  from 
the  defendant's  slaughtering  house,  to  the  annoyance  of 
those  who  lived  near  it,  and  also  of  persons  who  passed 
along  a  turnpike  road,  leading  from  Battle  Bridge  to  Hol- 
loway. 

The  defendant  put  in  a  certificate  and  license,  under 
the  statute  26  G«o.  S,  c.  71,  s.  1,  authorising^him  to  keep 
a  house  for  the  slaughtering  of  horses. 

Abbott,  C.  J. — This  certificate  is  no  defence;  and 
even  if  it  were  a  license  from  all  the  magistrates  in  the 
county  to  the  defendant  to  slaughter  horses  in  this  very 
place,  it  would  not  entitle  the  defendant  to  continue  the 
business  there,  one  hour  after  it  becomes  a  public  nuisance 
to  the  neighbourhood.  If  a  certain  noxious  trade  is 
already  established  in  a  place  remote  from  habitations 
and  public  roads,  and  persons  afterwards  come  and  build 
houses  within  the  reach  of  its  noxious  efiects ;  or  if  a  public 
road  be  made  so  near  to  it  that  the  carrying  on  of  the 
trade  becomes  a  nuisance  to  the  persons  using  the  road; 
in  those  cases  the  party  would  be  entitled  to  continue 
his  trade,  because  his  trade  was  legal  before  the  erection 
of  the  houses  in  the  one  case,  and  the  making  of  the  road 
iit  the  other. 

Verdict — Guilty. 

Scarlett,  Gumey  and  Adolphus,  for  the  prosecution. 

The  defendant  in  person. 

[Attomies — Timt  Sf  Scadding,  and  Coleman,'] 
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Indictment  for  a  nuisance,  in  carrying  on  the  trade  of  a  varnish   To  supi)ort  an 

maker,  at  Bell  Isle,  in  the  parish  of  St.  Mary,  Islington.    This  indict-  indictment  for  a 

1  .      *  ^  •  1         .  i.  ¥>    !•  nuisance,  it  is 

ment  also  contained  counts  framed  on  the  pnvatc  act  of  Parliament,  ^^^  necessary 

69  Geo.  3,  c.  39,  s.  88,  on  wWch  no  question  was  raised.  ^hat  the  sroelli 

For  the  prosecution  it  was  proved  that  offensive  smells  proceeded  Siouldbeinjuri- 
from  the  defendant's  manufactory,  to  the  annoyance  of  persons  passing  o^s  to  health,  it 
along  a  road  leading  from  Battle  Bridge  to  Highgatc.  tJie^lbToff  - 

The  defence  put  in  proof  was,  that  the  smells  that  proceeded  from  sive  lo  the 
the  defendant's  manufactory,  were  not  injurious  to  health ;  and,  se-  **^"**^*- 
condly,  that  at  Bell  Isle,  and  in  the  immediate  neighbourhood  of  the 
defendant's  manufactory,  there  were  several  houses  for  slaughter- 
ing horses,  a  brewery,  a  gas  manufactory,  a  mclter  of  kitchen  stufif, 
and  a  blood  boiler;  and  that  although  the  accumulation  of  all  the 
smeUs  was  offensive,  yet  that  the  defendant's  alone  would  not  have 
been  so,  and  therefore  was  no  nuisance. 

Abbott,  C.  J. — It  is  not  necessary  that  a  public  nuisance  should  be 
injurious  to  health ;  if  there  be  smells  offensive  to  the  senses,  that  is 
enough,  as  the  neighbourhood  has  a  right  to  fresh  and  piu-e  air.  It 
has  been  proved  that  a  number  of  other  offensive  trades  are  carried  on 
near  this  place,  knackers,  meltcrs  of  kitchen  stuff,  &c.  but  the  presence 
of  other  nuisances,  will  not  justify  any  one  of  them ;  or  the  more  nui- 
sances there  were,  the  more  fixed  they  would  be ;  however,  one  is  not  the 
less  subject  to  prosecution  because  others  are  culpable.  The  only 
question  therefore  is  this — Is  the  business  as  carried  on  by  the  defend- 
int  productive  of  smells  offensive  to  persons  passing  along  the  public 
Ughway? 

Verdict — Guilty. 

Scarlett f  Gumej/,  and  Adolphus,  for  the  prosecution. 

Denmatif  C.  S.,  and  Chitty,  for  the  defendant. 

[Attornies —  Tims  Sf  Scadding,  and  Martin,"] 

In  the  case  of  Rex  v.    White  that  the  smell  should  be  unwhoie- 

ond  Ward,  1  Bur.  337,  Lord  Mans-  wme,  it  is  enough  if  it  renders  the 

fi^id  lays  down,  that,  to  constitute  enjoyment   of  life  and  property 

ft  niusance^  "  it  is  not  necessary  uncomfortable. 
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1826. 

Dec.  Uth, 

If  by  a  private 
act  of  parlia- 
ment, all  faoiues 
finr  the  slaugh- 
ttfing  of  hones 
within  one 
thousand  yards 
of  a  certain 
workhouse,  are 
to  be  deemed 
pnbHc  nuisances 
and  removed ; 
but  if  they  ex- 
isted before  the 
act,  the  owners 
are  to  receive  a 
compensation : 
-iHdd,  that  if 
an  indictment  be 
framed  at  com- 
mon  law  with 
counts  on  that 
act,  the  defend- 
ant may  be  con- 
victed if  he  so 
carried  on  the 
trade  as  to  make 
It  a  public  nui- 
sance, and  that 
he  is  not  then 
entitled  to  any 
compensation. 


Rex  v.  Watts. 

Indictment  for  a  nuisance  in  using  a  certain  house  for  8lau;:li- 
tering  of  horses.  The  first  five  counts  were  framed  on  a  private  act  of 
Parliament,  59  Geo.  3,  c.39«  s.88,  for  keeping  a  slaughter  house  for 
the  kUling  of  horses,  within  one  thousand  yards  of  St.  Pancras  Work- 
house; the,  sixth  and  seventh  counts  were  for  a  nuisance  at  common 
law.    Plea— Not  Guilty. 

It  was  proved  that  the  defendant  kept  a  slaughter  house  for  the 
kilHng  of  horses,  within  eight  hundred  and  forty- four  yards  of  St.  PUi- 
cras  Workhouse,  and  it  was  also  proved  that  smells  proceeded  firom  it, 
which  were  a  great  nuisance  to  persons  passing  along  the  adjoimng 
highway. 

Holtf  for  the  defendant. — I  submit  that  the  defendant  ought  not  to  be 
convicted,  because  by  the  private  act  of  Parliament,  45  Geo.  3,  c.  99, 
s.  56  {a\  it  IS  enacted,  that  if  any  person  should  keep  a  slaughter  hoaie 


(fl)  By  the  private  act  of  Par- 
liament, 45  Geo.  3,  c.  99,  s.  56, 
after  reciting  that  **  whereas  it  is 
of  great  consequence  not  only  to 
the  preserving  of  the  health  of  the 
poor,  who  may  be  assembled  in 
the  ssdd  workhouse,  [of  the  parish 
of  St.  Pancras,]  but  to  the  pre- 
venting of  the  spreading  of  con- 
tagious disorders,  that  no  infec- 
tious, or  noxious,  or  unwholesome 
trade  or  business  should  be  car- 
ried on  near  to  ssdd  workhouse ; 
it  is  enacted  '  that  if  any  person 
or  persons  shall  keep  or  employ 
any  house  or  place  for  the  pur- 
pose df  slaughtering  or  killing  any 
horse,  mare,  or  gelding,  colt,  filly, 
ass,  mule,  bull,  ox,  cow,  heifer, 
calf,  sheep,  hog,  or  other  cattle, 
which  shall  not  be  killed  for 
butchers'  meat,  or  of  boiling  or 
preparing  varnish,  or  oil,  or  of 
carrying  on  any  other  infectious, 
noxious,  or  unwholesome  business, 
within  the  distance  of  one  thou- 


sand yards  from  the  workhonte, 
to  be  erected  by  virtue  of  this  act, 
every  such  house,  or  place,  kqit 
for  such  purpose,  shall  be  deem- 
ed and  taken  to  be  a  conunoD 
and  public  nuisance,  and  shall 
and  may  be  removed,  taken  down 
or  abated,  according  to  law,  with 
respect  to  nuisances ;  and  in  case 
any  person  or  persons,  who  before 
the  passing  of  this  act  shall  have 
erected,  kept,  used,  and  employ- 
ed any  house  or  place  for  any  ti 
the  purposes  aforesud,  shall  thiak 
himself,  herself,  or  themselviB  ag- 
grieved by  the  removing  or  Uiaag 
down  of  such  house,  or  the  abate- 
ment of  such  nuisance  as  afote> 
said,  it  shall  and  may  be  lawful  to 
and  for  the  said  directors,  aa^ 
they  are  hereby  required,  oo  ly* 
plication  to  be  made  to  themit 
one  of  their  meetings,  by  thepif' 
ty  or  parties  considering  hifliel( 
herself,  or  themselves  aggrieved 
as  aforesaid,  to  make  soch  coib- 
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for  the  slaughtering  of  horses,  vnthin  one  thousand  yards  of  the 
workhouse,  such  house  should  be  deemed  a  nuisance,  and  be  removed 
according  to  law:  but  that  section  further  enacts,  that  if  any  person  had 
kept  any  such  place  for  such  purposes,  before  the  passing  of  that  act, 
and  should  be  aggrieved  by  the  removal  of  it,  he  should  be  entitled  to 
a  compensation,  to  be  estimated  in  the  manner  there  pointed  out.  Now, 
the  defendant  carried  on  the  business  before  the  passing  of  that  act. 
It  is  true  that  the  88th  section  of  the  private  act  59  Geo.  3,  c.  39  (6), 
does  not  speak  of  any  compensation;  but  it  will  be  seen  that  that  sec- 
tion applies  only  to  persons  who  *'  shall  keep  or  use  any  house  or  place 
for  the  slaughtering  or  killing  any  horse,  &c."  which  clearly  relates 
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Watts. 


pensation  to  such  party  or  parties 
for  the  damage  by  him,  her,  or 
them  sustuned  as  above  mention- 
ed, as  to  the  said  directors  shall 
seem  reasonable;  and  in  case  such 
party  or  parties,  and  the  smd  direc- 
tors cannot  agree  as  to  the  amount 
of  any  such  compensation,  then 
and  in  every  such  case,  such  com- 
pensation shall  be  ascertained  and 
settled  by  a  Jury,  to  proceed  in 
like  manner  as  hereinbefore  dx- 
rected   with    regard  to  making 
satisfaction  and  compensation  to 
tenants  for  years,  of  any  ground 
or  buildings,  required  for  the  pur- 
pose of  this  act ;  and  for  the  pur- 
pose of  convening  such  Jury,  it 
shall  and  may  be  lawful,  to  and 
for  the  said  directors,  to  adopt  the 
same  form,  and  to  use  the  same 
powers  and  authorities  as  they  are 
hereinbefore  in  that  respect  au- 
thorised and  empowered  to  adopt 
and  use;  and  the  money  requisite 
for  such  satisfaction  and  compen- 
sation shall  be  paid  out  of  the 
monies  to  be  raised,  levied,  and 
eollected  in  execution  of  this  act. 
Or  which  shall  come  to  the  hands 
of  the  said  directors,  or  their  trea- 
surer by  virtue  thereof.' " 

(6)  The  private  act  of  Parlia- 
incut  59  Geo.  3,  c.  39,  s.  88,  which 


repeals  the  former  statute,  after 
reciting,  that  "  whereas  it  is  of 
great  consequence  not  only  to  the 
presen'ing  of  the  health  of  the 
poor  who  may  be  assembled  in 
the  said  workhouse,  but  to  the  pre- 
venting of  the  spreading  of  conta- 
gious disorders,  that  no  infectious, 
noxious,  or  unwholesome  trade  or 
business  should  be  carried  on  near 
to  the  said  workhouse,  enacts  'that 
if  any  person  or  persons  shall  ketp, 
use  or  emploj/  any  house  or  place 
for  the  purpose  of  slaughtering  or 
killing  any  horse,  ass,  mule,  bull, 
ox,  cow,  hdifer,  calf,  sheep,  hog, 
or  other  cattle,  which  shall  not  be 
killed  for  butchers'  moat,  or  of 
boiling  or  preparing  varnish,  or 
oil,  or  of  carrying  on  any  other 
infectious,  noxious,  or  unwhole- 
some business,  within  the  distance 
of  one  thousand  yards  from  the 
workhouse,  every  such  house  and 
place,  kept  for  such  purpose,  shall 
be  deemed  and  taken  to  be  a  com- 
mon and  public  nuisance,  and 
shall  and  may  be  removed,  taken 
down,  or  abated,  and  the  person 
or  persons  who  shall  keep,  use, 
or  employ  the  same  may  be  pro- 
ceeded agsdnst  by  indictment  or 
otherwise,  according  to  law,  with 
respect  to  nuisances.' " 
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to  persons  who  shall  begin  to  keep  such  houses  after  the  pasunf  of 
this  latter  statute.  The  former  statute,  46  Geo.  3,  is  indeed  now  repeal- 
ed by  the  stat.  59  Geo.  3 ;  but  I  submit  that  that  earlier  statute  would 
still  apply  to  all  cases  which  occiured  before  the  passing  of  the  stat. 
59  Geo.  3,  which  repealed  it. 

Abbott,  C.  J.— If  the  defendant's  slaughtering  house  was  so  con- 
ducted as  to  be  a  public  nuisance  at  common  law,  the  parish  nught  at 
any  time  have  caused  it  to  be  removed,  and  I  am  clearly  of  opimonthat 
in  this  case  it  was  so  conducted  as  to  be  a  nuisance  at  common  law, 
and  that  the  defendant  would  not  have  been,  and  is  not,  entitled  to  any 
compensation. 

Verdict— Guilty. 

Scarlett,  Gumey  and  Adolphtis,  for  the  prosecution. 

Uolt  and  Parke,  for  the  defendant. 

[Attornies— rtffu  ^  Scadding,  and  Smith  S^  Bueker^UL] 


Dec,  14M.      Tod  and  Others  v.  The  Earl  of  Winchelsea  and  Others* 

To  constitute  a  JISSUE  directed  by  Lord  Giffbrd,  late  Master  of  the 
SffwiuTfiand^  Rolls,  to  try  whether  the  late  Duke  of  Roxburgh  devised 
it  is  not  neces-    his  real  estates  or  not, 

lary  that  the 

testator  should        The  real  question  was,  whether  his  will  was  duly  attest- 

wito^sfes  rfgn  ^  ®^  under  the  statute  of  frauds. 

the  attestations ;       j|.  appeared  that  his  Grace  was  ill  at  his  house  in  St 

St  IS  suffiaent  if  *  •^ 

he  were  in  such  James's  Square,  and  that  Mr.  Dundas,  an  eminent  writer 

a  situation  that 

he  might  see  to  the  signet  at  Edinburgh}  drew  his  will.  Sir  Coutts 
^em  attest   is    'pj.Q|.jg,.^  ^Jjq  ^^  ^^^  ^f  |.jjg  subscribing  witnesses,  stated 

If  on  the  cvi-   that  on  the  19th  of  March,  1804,  which  was  the  night  be- 

dence  it  appear  ^  '  '     ^  °_ 

that  the  testator  fore  his  Grace's  death,  he  was  at  his  Grace's  house  in  St. 
get  out  of  bed,  James's  Square,  to  attest  the  will  in  question.  The  Duke 
JS^wh^ert^he  ^^®  '^  ^^^y  *"^  ^^^  ^^^^  ^^^  ^P®"  between  his  Grace's 

attestation    was 

signed  in  the  same  room  in  which  he  was,  or  in  the  next  room  the  door  being  open ;  it  will  be  Ar  tk 
Jury  to  say,  whether  the  will  was  attested  either  in  the  same  room,  or  in  such  a  part  of  the  oot 
room  that  the  testator  might  see  them  sign  the  attestation:  in  either  of  those  cases  the  atteitidoo 
is  good.  But  if  the  Jury  should  think  that  the  attestation  was  signed  by  the  witnesses  at  t  pirt 
of  the  next  room  where  the  testator  could  not  sec  them,  that  is  not  a  good  attestation,  notwithiW' 
ing  the  door  between  the  two  rooms  was  open,  and  the  testator  might  hear  what  the  wit 
said  in  the  next  room,  if  they  spoke  in  the  ordinary  tone  of  voice. 
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bed-room  and  a  room  called  the  writing-room.  The  Duke 
signed  the  will  in  bed,  being  supported  with  pillows;  he 
was  exhausted  by  signing  his  name  to  the  first  sheet,  but 
his  position  being  changed^  he  signed  the  others.  After 
his  Grace  had  signed  the  whole  of  the  sheets  of  the  will, 
Sir  Coutts  Trotter  stated,  that  as  far  as  he  recollected,  he 
took  leave  of  the  Duke,  and  himself  with  the  other  wit- 
nesses, and  Mr.  Dundas,  then  went  into  the  writing-room, 
thiB  door  between  the  rooms  remaining  open,  and  that  the 
witnesses  signed  their  names  to  the  attestation,  on  a  table  in 
the  writing-room,  but  what  sort  of  table  it  was,  or  where 
it  stood,  he  could  not  remember.  Sir  Coutts  Trotter  also 
could  not  say  whether  the  Duke  could  see  them  when 
they  signed  the  attestation ;  nor  did  he  then  know  that  it 
was  material  that  his  Grace  should  do  so ;  but  the  witness 
thought  that  a  person  in  one  of  the  rooms  could  hear  what 
passed  in  the  other,  if  the  persons  there  spoke  in  the  or- 
dinary tone  of  conversation. 

Mr.  Baptiste,  another  of  the  subscribing  witnesses, 
whose  deposition  taken  on  interrogatories  was  read,  he  be- 
ing too  ill  to  attend,  stated,  that  he  believed  the  will  was  at- 
tested in  the  room  where  his  Grace  was,  but  that  he  was  not 
positive.  It  however  appeared  that  when  that  witness  made 
deposition  as  to  the  Scotch  estates  of  the  Duke  of  Rox- 
burgh, he  then  thought  the  will  was  attested  in  the  adjoin- 
ing room.     The  other  subscribing  witness  was  dead. 

It  was  proved,  that  as  his  Grace  lay  in  bed,  he  could 
only  see  one  end  of  the  writing  room ;  and  that  there  were 
three  tables  in  it,  one  in  the  middle  of  the  room,  which 
as  he  lay  in  bed  he  could  not  see,  another  which  stood  in 
a  pier  between  two  windows,  which  he  could  see  as  he  lay 
in  bed,  and  a  third  which  was  a  moveable  table  running 
on  castors,  which  he  could  also  see  as  he  lay  in  bed,  if  it 
was  wheeled  near  the  door,  or  to  that  end  of  the  room 
where  the  pier  table  stood. 

Tindaly  S.  G.,  for  the  defendants. — Upon  this  evidence 
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it  must  be  taken  that  the  will  was  attested  in  the  room  ad- 
jacent to  that  in  which  his  Grace  lay  in  bed;  and  it  mu&t 
*•  be  proved  to  the  satisfaction  of  the  Jury,  that  the  will  was, 

BEA,  in  point  of  fact,  attested  by  the  witnesses  in  such  a  situa- 
tion that  the  testator  could  see  them  sign  their  names. 
Now  here,  at  the  most,  it  is  quite  doubtful,  because^  if  it 
was  attested  on  the  table  in  the  middle  of  the  room,  as  it 
most  likely  was,  it  was  quite  impossible  for  his  Grace  to 
see  them ;  and  if  the  Jury  cannot  say,  on  their  oaths,  that 
the  will  was  attested  where  he  could  see  the  witnesses  at- 
test it,  it  is  no  more  a  valid  will  than  if  it  had  been  attest- 
ed by  two  witnesses  instead  of  three. 

Scarlett^  in  reply. — I  submit  that  the  witnesses  might 
have  attested  the  will  on  the  pier  table,  or  the  moveable 
table,  or  that  the  testator  might  have  got  out  of  bed  and 
come  to  the  door  of  the  writing-room,  so  as  to  have  seen 
every  part  of  that  room.  But  I  don't  put  it  upon  that.  I 
contend,  that  although  the  attestation  must  be  in  the  tes- 
tator's presence,  yet,  that  the  word  "  presence,**  when  you 
depart  from  the  literal  meaning,  must  be  taken  to  mean 
this,  that  the  will  shall  be  attested  before  there  is  the  op- 
portunity of  fraud,  or  unfair  dealing,  and  that  ocular  pre- 
sence not  being  necessary,  if  it  is  an  unbroken  action,  and 
substantially  in  the  same  place,  that  is  enough.  If  that  is 
not  so,  to  what  extent  are  we  to  go  ?  If  all  the  parties  bad 
remained  in  the  same  room,  and  there  had  been  a  screen 
over  which  the  testator  could  have  looked,  or  if  the  bed 
curtains  had  been  drawn,  those  would,  either  of  them,  have 
been  sufficient.  Now  I  submit  that  the  witnesses,  in  this 
case,  were  virtually  in  the  presence  of  the  testator,  during 
the  whole  time ;  he  used  both  these  rooms  as  a  sick  man, 
and  none  left  the  place  till  the  whole  was  concluded.  If 
the  bed  curtains  were  drawn,  and  the  witnesses  had  re- 
mained in  the  room,  that  would  have  iieen  good;  why? 
because  the  testator  might  have  drawn  back  the  curtain: 
so  here  the  tiestator  might  have  got  out  of  bed  while  they 
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were  signing  the  attestation,  and  so  have  seen  them  at  any 
part  of  the  writing-room.  Eye-sight  is  just  as  much  ex- 
cluded by  a  curtain  as  a  wall,  and  the  testator  getting  out 
of  bed  and  looking  through  the  door,  is  just  as  possible  as 
drawing  back  the  curtain.  If  the  testator  might  see  the 
attestation,  that  is  enough,  no  matter  whether  he  did  or 
not ;  and  it  should  not  be  forgotten  that  Sir  Coutts  Trot- 
ter proves  that  they  were  within  hearing  during  the  whole 
of  the  time. 

Abbott,  C.  J,  (in  summing  up  to  the  Jury) — The 
question  is,  whether  this  will  was  attested  in  the  presence 
of  the  Duke  of  Roxburgh.  By  the  stat.  of  King  Charles 
the  Second,  it  is  required  that  the  witnesses,  who  attest  a 
will  of  lands,  shall  do  so  in  the  presence  of  the  testator, 
and  you  have  to  consider  whether  they  did  so  in  this  case. 
As  to  what  shall  be  held  to  be  'Mn  the  presence  "  of  the 
party;  it  cannot  be  necessary  that  it  should  be  in  his 
sight,  as  the  testator  might  have  lost  his  sight,  and  in  such 
cases  other  circumstances  have  been  held  to  be  sufficient. 
The  rule  to  be  drawn  from  all  the  decisions,  which  I  mean 
to  leave  to  you  as  the  law,  is  this :  was  or  was  not  the  will  at- 
tested by  the  witness  in  such  a  place  that  the  Duke  of  Rox- 
burgh might  have  seen  what  they  were  doing ;  I  don't  say 
that  it  is  necessary  that  you  should  be  satisfied  that  he  did 
see  them.  If  it  were  attested  in  the  room  in  which  he  was, 
it  is  clear  upon  the  cases  that  that  is  sufficient ;  if  a  table  was 
brought  to  the  door,  he  might  then  have  seen ;  but  if  it  was 
done  on  the  table  in  the  middle  of  the  room,  he  could  not. 
As  to  the  supposition  that  he  got  out  of  bed,  I  think  that  there 
18  no  foundation  for  that,  because  he  was  assisted  to  rise  in 
his  bed,  and  was  exhausted  by  the  writing  of  his  name  the 
first  time.  One  witness  says,  the  will  was  attested  in  the 
room,  but  Sir  Coutts  Trotter  thinks  otherwise ;  and  the  for- 
mer, on  another  examination,  said,  that  he  thought  the  will 
was  attested  in  the  next  room.  But  it  does  not  follow  that 
the  Duke  could  not  see  the  attestation,  because  it  was  at- 
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tested  in  the  adjoining  room.  If  it  was  executed  at  die 
pier  table  he  might  have  seen  it>  or  if  the  moveable  table 
was  placed  in  one  part  of  the  room,  he  might  also  have 
seen  it.  You  will  therefore  have  to  say,^  whether  the  wiU 
was  attested  in  the  bed-room;  if  so,  there  is  no  doubt;  but 
if  you  think  it  was  attested  in  the  other  room,  whether  it 
was  attested  in  such  a  part  of  that  room  that  the  testator 
might  have  seen  the  witnesses  attest  it:  in  either  of  those 
cases,  the  plaintiffs  are  entitled  to  a  verdict.  But  if  you 
think  otherwise,  I  am  opinion  that  in  point  of  law  you  ought 
to  find  a  verdict  for  the  defendants. 

Verdict  for  the  plaintiflb. 

Scarlett f  Gumey^  Jacobs  and  Jardine,  for  the  plaintifis. 

Tindal,  S,  G.,  Denman,  C.  S.,  Brougham,  S.  M.  PhU- 
lips  and  Stewart,  for  the  defendants. 

[Attomies— J?b«5  Sf  Co.,  and  Rogers  Sf  C] 

The  authorities  on    this  sub-      Powell  on  Devises,  (Jann.  Edit) 
ject  will  be  found  collected  in      from  p.  80  top.  112. 


j)cc,  15th.  HiCKENBOTHAM  t?.  Groves  and  Others. 

If  A.  let  a  house  TRESPASS  for  breaking  and  entering  the  plaintiflTs 
^vfilant  Aa't  house,  and  takuig  away  his  goods.  Plea— General  issue, 
the  lease  shafl        It  appeared  that  the  plaintiff  had  been  for  some  yean 

determine  on  B.  ^  /»     i        t*  i_         i-    rr   i.  i     • 

committing  any  the  owner  and  occupier  of  the  Petersburgh  Hotel,  in 
^on  wWch  r  Dover  Street,  PiccadiUy ;  and  that  on  the  29th  of  Septeift-. 
STiSt^^hoiJd  ber,  1820,  the  plaintiff  granted  a  lease  of  thehotdtoa 

issue ;  and  by 

another  deed  of  the  same  date,  A.  grants  the  use  of  the  furniture  to  B.  in  like  manner,  and  «ilk 
a  similar  covenant,  to  allow  A.  to  resume  the  poasession  of  the  furniture  on  the  commiirfim  flf  iB 
act  of  bankruptcy :  if  B.  become  bankrupt,  and  the  Jury  find  that  B.  was  the  reputed  owner  v 
the  furniture,  it  will  pass  to  the  assignees  notwithstanding  these  covenants;  and  if  it  \m  proved, « 
the  one  side,  that  several  of  the  servants  of  B.,  and  many  of  his  ciistomers  knew  that  the  goods  It- 
longed  to  A.;  and  on  the  other  side,  several  of  B/s  creditors  prove  tliat  they  considered  A* 
goods  to  belong  to  B.,  and  gave  him  credit  upon  the  faith  of  them ;  and  tliat  he  acted  as  master  fli 
tlie  house,  Bx*  it  will  be  for  the  Jury  to  say,  whether  B.  was  held  out  to  the  worid  as  the  owatf 
of  the  goods,  and  obtained  credit  by  the  possciiion  of  them. 


b. 
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person  named  Hodgson,  for  a  term  of  fourteen  years  and 
three  quarters,  wanting  ten  days,  at  a  rent  of  400/.  a  year ; 
and  there  was  a  covenant  that  the  lease  should  be  void  in 
case  that  Hodgson  should  commit  any  act  of  bankruptcy, 
on  which  any  commission  of  bankruptcy  should  issue. 
By  another  deed  of  the  same  date,  the  plaintiff  granted 
to  Hodgson  the  use  of  the  furniture,  &c.  contained  in  the 
hotel,  at  a  further  sum  of  600/.  a  year ;  and  this  deed  also 
contained  a  covenant  that  Hodgson  should  be  at  liberty  to 
purchase  the  goods,  and  also  a  covenant  that  his  interest 
in  the  goods  should  be  at  an  end,  and  be  determined  on 
his  committing  any  act  of  bankruptcy,  on  which  any  com- 
mission of  bankrupt  should  issue  against  him,  and  that  the 
plaintiff  should  again  resume  the  possession  of  the  goods. 
In  the  month  of  March,  1823,  Hodgson  having  become 
insolvent,  a  commission  of  bankrupt  was  sued  out  against 
him,  on  the  petition  of  Joseph  Gibson,  and  on  this  com- 
mission Hodgson  was  declared  a  bankrupt.     Two  of  the 
defendants  were  appointed  assignees  under  it,  the  other 
defendants  were  the  solicitor,  messenger,  and  others,  per- 
sons acting  under  their  authority.     In  the  month  of  April, 
1823,  the  plaintiff  brought  an  ejectment  to  recover  posses- 
sion of  the  hotel,  in  consequence  of  the  forfeiture  of  the 
lease  by  reason  of  the  bankruptcy  of  Hodgson.     In  this 
ejectment  judgment  for  the  plaintiff  was  entered  up,  and 
possession   deUvered   to   the   present  plaintiff,   under    a 
writ  of  possession  on  the  13th  of  June,  1823.     The  plain- 
tiff being  thus  in  possession,  the  defendants,  on  the  16th 
of  June,  1823,  came  to  the  hotel,  and  having  broken  in  a 
panel  of  the  door,  took  away  the  whole  of  the  furniture  of 
the  hotel,  which  was  the  same  that  had  belonged  to  the 
plaintiff,  and  had  been  used  by  Hodgson,  under  the  deed 
of  the  29th  of  September,  1820.     They  took  the  furniture, 
alleging  that  it  had  belonged  to  Hodgson,  and  that  it  had 
passed  to  his  assignees.     Some  time  afler  this  the  commis- 
sion of  bankrupt  against  Hodgson  was  superseded. 

On  these  facts  the  plaintiff  claimed  a  compensation  for 


HlCKBNBO- 

THAM 

GaovBS. 


494 

1826. 

HlCKENBO- 
THAM 

0. 

Grovbs. 


CASES  AT  NISI  PRIUS, 

the  injury  done  to  his  house,  and  to  the  furniture  in  the 
removal  of  it ;  and  also  for  the  loss  occasioned  to  him  by 
being  deprived  of  the  use  of  it  for  ten  months,  at  the  expir- 
ation of  which  period  he  had  obtained  the  possession  of  it 
In  anticipation  of  the  defence,  it  was  proved  by  one  of  the 
waiters  at  the  hotel,  that  he  knew  that  the  goods  were 
the  property  of  the  plaintiff,  and  not  of  Hodgson ;  and 
that  some  of  the  other  servants,  and  many  of  the  custom- 
ers of  the  house  knew  that  also,  but  that  other  customers 
did  not. 

The  defence  as  to  the  goods  was  this»  that  after  the 
commission  of  bankrupt  against  Hodgson  was  superseded, 
another  commission  of  bankrupt  was  sued  out  against  him 
on  the  petition  of  the  plaintiff,  on  which  he  was  declared 
a  bankrupt,  and  the  plaintiff  and  another  appointed  as- 
signees. And  it  was  contended  that  Hodgson  was  the 
reputed  owner  of  the  goods,  and  that  therefore  the  plain- 
tiff could  not  recover  for  the  taking  of  them ;  because,  un- 
der the  second  commission,  they  had  passed  to  the  plaintiff 
and  another  as  assignees  of  Hodgson :  and  it  was  further 
contended,  that  the  covenant  in  the  second  deed  of  the 
SOth  of  September,  could  make  no  difference,  if  Hodgson 
was  the  reputed  owner  of  these  goods.  To  shew  that  he 
was  the  reputed  owner  of  the  goods,  it  was  proved  that 
when  he  took  the  possession  of  the  hotel,  the  name  of  it 
was  changed  from  the  Petersburgh  Hotel  to  Hodgson's 
Hotel ;  and  that  the  business  was  carried  on  for  two  years 
in  his  name,  and  four  of  the  tradesmen  with  whom  Hodgson 
dealt  while  he  kept  the  hotel,  proved  that  they  considered 
him  as  the  owner  of  the  goods,  and  that  they  gave  him  credit 
on  the  faith  of  the  property  they  saw  in  the  house;  and  as 
a  further  proof  that  the  plaintiff  himself  treated  the  goods 
as  the  property  of  the  assignees  of  Hodgson  under  the 
second  commission,  it  was  proved,  that  he  went  with  the 
messenger  under  that  commission,  and  obtained  possessioa 
of  the  goods  from  two  of  the  defendants  under  the  warrant 
of  the  commissioners  acting  under  that  commission.    ' 
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Scarlett,  in  reply. — I  submit  that  Hodgson  was  not  to 
be  considered  as  the  reputed  owner  of  these  goods.  If 
the  goods  had  originally  been  Hodgson*^;,  and  he  had  exe- 
cuted a  bill  of  sale  of  them,  and  still  been  allowed  to  have 
the  disposition  of  them,  then  the  case  might  have  been 
otherwise;  but  here  he  had  only  a  particular  interest  in 
them,  and  had  no  right  to  sell  or  dispose  of  them;  and 
where  the  party  has  but  the  limited  right  of  using  the 
goods,  and  not  the  right  of  seUing,  pawning  or  disposing 
of  them,  he  cannot  be  considered  as  the  reputed  owner 
of  them.  In  the  case  of  MuUer  v.  Moss  (a),  it  was  held, 
that  where  a  person  bought  a  house  and  goods,  and 
permitted  the  vendor  to  remain  in  possession  for  three 
months,  the  vendor  was  in  possession  of  a  distinct  interest, 
and  was  not  to  be  considered  as  the  reputed  owner  of  the 
goods ;  and  further,  I  apprehend  that  when  the  plaintiff 
entered  under  the  writ  of  possession,  on  the  13th  of  June, 
an  end  had  been  put  to  the  deeds,  and  that  the  plaintiff 
was  in  possession  as  owner  of  the  house  and  of  all  in  it. 


HlCKSNBO- 
THAM 

V. 

Qroybs. 


Abbott,  C.  J.  (in  summing  up  to  the  Jury) — As  to 
the  breaking  of  the  house,  the  plaintiff  is  entitled  to  a  ver- 
dict; but  the  most  important  question  in  this  case  is,  whe- 
ther the  goods  are  to  be  considered,  in  law,  as  the  proper- 
ty of  the  plaintiff.  The  counsel  for  the  defendants  say, 
that  this  was  a  case  of  reputed  ownership,  and  the  ques- 
tion therefore  is,  whether  these  goods  were  suffered  to  be 
in. the  possession  of  Hodgson,  in  such  a  manner  that  he 
w,as  the  reputed  owner  of  them.  If  you  think  that  he 
was  held  out  to  the  world  as  the  reputed  owner,  and  that 
he  obtained  credit  from  the  possession  of  them,  I  am  of 
opinion  that,  in  point  of  law,  they  would  pass  to  his  as- 
signees. It  appears  that  Mr.  Hickenbotham '  had  kept 
this  hotel,  and  that  he  granted  a  lease  to  Hodgson,  in 
which  there  was  a  covenant  that  if  Hodgson  committed 
any  act  of  bankruptcy,  on  which  a  commission  of  bank- 


(a)  iM.&  8.335. 
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rupt  should  issue,  that  the  plaintiff  should  resume  fais 
possession.     By  another  deed,  Mr.  Hickenbotham  demised 
the  furniture  to  Hodgson,  who  was  to  be  at  liberty  to  pur- 
chase it  on  certain  terms  set  forth  in  the  deed ;  and  this 
deed  also  contains  a  clause  that  the  plaintiff  shall  resume 
the  possession  of  the  furniture,  if  Hodgson  should  com- 
mit  any  act  of  bankruptcy,  on  which  a  commission  should 
issue.    But  those  were  private  contracts  between  these 
parties,  and  being  unknown  to  the  world,  they  will  not 
help  the  plaintiff,  if  you  think  that  these  goods  were  in 
the  order  and  disposition  of  the  bankrupt.    For  two  years 
the  bankrupt  lives  in  the  house  as  the  owner  of  it,  his 
name  is  put  up  as  the  master  of  it,  and  he  acts  as  such. 
It  is  true,  that  he  told  one  of  his  servants  that  he  had  it 
as  a  ready  furnished  house,  and  also  that  many  customers 
knew  that,  but  many  did  not.     But  although  the  custom- 
ers of  the  house  might  be  aware  of  the  fact,  it  does  not 
follow  that  the  world  at  large  knew  it;  and  those  persons 
who  did  know  it  were  all  debtors  of  the  house,  and  not  cre- 
ditors ;  and  three  or  four  of  Hodgson's  creditors  prove  that 
they  gave  credit  to  him  as  the  owner  of  the  property. 
The  case  cited  was  that  of  a  house,  which  was  a  private 
dwelling ;  and  what  is  most  important,  it  was  found  as  a 
fact,  that  the  real  ownership  of  the  property  was  public 
and  notorious.     If  that  was  known,  nobody  could  be  de- 
ceived, which  is  most  material.    When  the  first  commis- 
sion was  superseded,  there  seems  to  have  been  nothing 
to  prevent  the  plaintiff  from  claiming  the  goods,  unless  be 
felt  that  there  was  a  difficulty  about  the  reputed  owne^ 
ship  ;  but  instead  of  doing  that,  the  plaintiff  himself  takes 
out  a  second  commission  against  Hodgson,  and  under  a 
warrant  granted  by  the  commissioners  under  that  conunis' 
sion,  he  gets  possession  of  the  goods.    This  is  a  stroof 
fact.     Why  should  he  have  recourse  to  process  under  <^ 
second  commission,  if  he  were  not  conscious  that  he  hd 
put  himself  in  such  a  situation  as  to  let  Hodgson  appear 
as  owner  of  the  goods.    Thb,  however,  b  not  conclusiiei 
but  is  a  strong  fact  for  your  consideration.    But  if  j<^ 
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think  the  reputed  ownership  made  out>  the  plaintiff  is  still 
entitled  to  damages  for  the  breaking  of  the  house. 

Verdict  for  the  plaintiff,  damages  40s,  for  the  break- 
ing of  the  house;  and  the  Jury  found  that 
Hodgson  was  the  reputed  owner  of  the  goods. 

Scarlett,  F.  PoUocJcy  Brougham,  and  Law,  for  the  plaintiff. 

Gumey,  Denman,  C.  J.,  Curwood,  CampbeU,  E.  Lawes, 
and  Alexander^  for  the  respective  defendants. 

[Attomies — Pope,  and  Walls.'] 
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In  the  case  of  MuUer,  As- 
signee of  Meek,  y.  Mou,  1  INI.  & 
S.  335»  there  was  an  agreement 
between  the  bankrupt  and  the  de- 
fimdant,  by  which  the  bankrupt 
agreed,  on  payment  of  a  certidn 
simiy  to  convey  to  the  defendant 
a  dwelling  house,  and  to  delirer 
possesion  of  all  the  household 
famiture  and  stock  $  and  that  af- 
ter formal  possession  should  be  de- 
fitered  to  the  defendant,  the  bank- 
n^t  should  be  allowed  to  remsdn  in 


possession  for  three  months  with- 
out paying  rent.  This  agreement 
toas  notorious  in  the  neighbourhood, 
and  on  the  exchange  at  Liverpool, 
on  the  day  after  it  took  place.  The 
money  was  paid  by  the  defendant, 
and  a  formal  delivery  made  to 
him,  and  the  bankrupt  left  in  pos- 
session according  to  the  agree- 
ment. The  bankruptcy  occurred 
during  the  three  months;  and  it 
was  held,  that  this  was  not  a  re- 
puted ownership  in  the  bankrupt. 


1826. 


HiCKBNBO. 
THAM 

V. 

Groves. 


BEFORE  MR.  JUSTICE  LITTLEDALE. 

(  Who  scU  for  the  Lord  Chief  Justice.  J 


Farquhar  and  Others  v.  Southey  and  Others. 


Dec.  16th. 


Assumpsit  by  the  plaintiffs  as  indorsees  of  two  bills  An  acceptor  of 

mm  11  1T1  1  a  bill  is  not  db- 

of  exchange,  drawn  by  a  person  named  lieader,  and  ac-  chazged  by  the 
cepted  by  the  defendants.    The  biUs  were  each  for  500/.  ^^^^ 
one  of  them  was  dated  June  3d,  1822,  and  payable  three  payment  for 

three  or  fomr 
years  after  it 
becomes  due, 

^  it  only  discharged  by  payment  of  the  biU»  or  by  a  distinct  and  direct  agreement  by  the  hold« 

^  to  discbaige  him. 
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months  after  date;  the  other  was  dated  June  IGth,  18S9, 
and  payable  at  four  months  aftfer  date. 

It  appeared  that  Leader,  the  drawer  of  the  bilk, 
and  the  defendants  had  both  kept  accounts  at  the  house  of 
Messrs.  Marah  &  Co.  as  their  bankers,  up  to  the  time 
when  that  house  stopped  payment,  in  the  year  1824,  when 
the  defendants  and  Leader  each  opened  an  account  with 
the  plaintiffs.  Leader  generally  owed  the  plaintiffs  mo- 
ney, as  they  discounted  bills  for  him,  but  sometimes  his 
cash  balance  was  as  large  as  10002.;  Leader  paid  these 
bills  to  the  plaintiffs,  who  placed  the  amount  to  his  crediti 
and  charged  him  interest;  but  they  did  not  call  on  the  de- 
fendants, as  acceptors,  to  pay  them,  till  the  month  of  May, 
1826. 

The  defence  was,  that  these  were  accommodation  biDs, 
and  that  the  plaintiffs  had  discharged  the  acceptor  by^ 
taking  interest  from  the  drawer,  and  by  letting  so  long  a 
time  elapse  before  they  called  on  the  defendants;  and^ 
case  o(  Ellis  v.  Galindo{a),  was  relied  on. 

The  witness  who  was  called  to  prove  that  they  were  ac- 
commodation bills,  stated  that  there  were  dealings  in  trade 
between  Leader  and  the  defendants ;  and  that  sometimes 
they  drew  on  him,  and  he  accepted  for  their  conyeniencei 
and  sometimes  they  did  so  for  his. 


F.  Pollock^  in  reply,  contended  on  the  authority  of  the 


(a)  Doug.  250a.  In  this  case  the 
question  was^  whether  something 
indorsed  on  the  back  of  the 
bill  ought  not  to  have  been  left 
to  the  Jury,  for  them  to  say  whe- 
ther there  had  been  an  agreement 
to  discharge  the  acceptor.  In 
Anderson  v.  Cleveland,  13  East, 
430  n.  Lord  Mansfield  said,  the 
acceptor  of  a  bill,  or  maker  of  a 
note,  always  remains  liable;  the 
acceptance  is  proof  of  his  having 


assets  in  his  hands,  and  be  ongbt 
never  to  part  with  theiii»  imkv 
he  be  sure  that  the  bill  is  paid  If 
the  drawer.  And  in  the  case  tf 
Adams  y.  Gregg,  2  Staii^.  633^ 
Abbott,  C.  J.  intimated,  that  Ib 
thought  a  declaration  made  by  A. 
(who  had  taken  up  the  bOl  ftr 
the  drawer,)  that  the  aceqpttv 
should  not  be  troubled,  waiDOt 
sufficient,  in  point  of  law^  to  ^ 
charge  him. 


MICHAELMAS  TERM,  7  GEO.  IV. 

cades'  of  Dingwall  v.  Dunster  (a),  and  Atwoodv.  Crow- 
die  (b),  that  neither  lapse  of  tune,  nor  receiving  interest 
from  the  drawer,  would  discharge  an  acceptor;  and  that 
nothing  short  of  an  express  agreement  that  the  defend- 
ants should  be  discharged  from  liability  on  the  bills,  would 
avail  the  defendants  as  a  defence  to  the  present  action. 
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LiTTLEDALE,  J. — I  think  that  these  must  be  taken  to  be 
accommodation  bills ;  but  that  there  was  cross  paper  passing 
between  the  defendants  and  Leader.  These  bills,  it  ap- 
pears, get  into  the  hands  of  the  plaintiffs,  who  are  bankers, 
and  are  discounted  by  them  for  Leader.  Now  these  bills, 
though  given  for  his  accommodation,  are  binding  on  the  ac- 
ceptors; and  unless  there  be  something  to  discharge  the 
acceptor,  he  is  liable.  The  liability  of  an  acceptor  is  dif" 
ferent  from  that  of  a  drawer  oi;indorser.  The  acceptor  is 
liable  at  all  events,  and  is  not  discharged  unless  the  bill 
be  paid,  or  there  be  an  express  agreement  to  discharge  him, 
or  a  distinct  renunciation  of  his  liability.     The  defendants 


(«)  Doug.  235  a.  In  this  case  it 
WM  held  that  no  laches  of  the  hold- 
er, and  no  forbearance  to  call  on 
the  acceptor  for  the  amount  of  the 
bill,  will  discharge  him. 

(6)  I  Stark.  N,P.  C.  4^3.  In 
this  case  the  bills  were  drawn  by 
Kent  &  Co.,  and  accepted  by 
the  defendants,  payable  to  Mat- 
tingley  &  Co.,  and  by  them  in- 
dorsed to  the  plaintiffs.  Matting- 
ley  &Co.  who  were  country  bank- 
ers, owed  money  to  the  plaintiffs, 
who  were  London  bankers,  and, 
htang  pressed  by  the  plaintiffs, 
sent  op  the  bills  in  question  for 
meeoani.  These  bills  were  ac- 
cepted for  the  accommodation  of 
Mattingley  &  Co.;  and  before  the 
time  ^«hen  they  became  due,  the 
cash  balance  at  the  plaintiffs'  turn- 
ed in  fftTOur  of  Mattingley  &  Co. 

VOL,  If. 


but. the  bills  were  not  withdrawn } 
and  the  balance  subsequently  turn- 
ed much  against  Mattingley  &Co., 
and  they  fuled.  ScarleU,  for  the 
defendants,  contended,  tiiat  these 
bills  were  only  sent  to  cover  an 
existing  balance  which  had  been 
satisfied  just  before  these  bills  be^ 
came  due.  But  Lord  EUenborough 
held,  that,  as  the  bills  were  sent  on 
account,  that  meant  the  then  float- 
ing  account;  and  his  Lordship 
said,  "  It  is  clear  that  there  was  a 
period  when  the  plaintiffs'  lien 
ceased  to  attach,  And  when  the 
bills  might  have  been  redeemed; 
but  they  were  not  reckumed;  and 
by  allowing  them  to  remain  in  the 
hands  of  the  plaintiffs  the  lien  re- 
vested, when,  upon  fresh  advances 
made,  the  balance  turned  in  fa* 
vour  of  the  plaintifis, 

L  L 
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put  the  case  on  two  grounds:  Firsts  that  the  pluntSffi 
took  interest  on  the  bills  from  Leader*  This  is  used  to 
shew  that  they  had  discharged  the  acceptor ;  and,  secondly, 
that  there  was  no  claim  on  the  defendants  till  May  hat; 
and  from  this  you  (the  Jury)  are  asked  to  infer  that  there 
was  an  agreement  to  discharge  the  defendants.  I  think 
that  the  charging  interest  by  a  man*s  own  banker,  who 
had  advanced  money  on  securities  sent  to  him  to  be 
discounted,  proves  little  as  between  indorsee  and  ac- 
ceptor on  the  question  whether  the  indorsee  meant  to 
discharge  the  acceptor;  and  as  to  the  second  point,  that 
the  plaintiffs  did  not  present  the  bills  to  the  defendants 
till  May  last,  it  is  not  at  all  required  that  they  should  do 
so :  however,  from  this  you  are  asked  to  infer  an  agree- 
ment by  the  plaintiffs  to  discharge  the  defendants.  But 
why  should  they  discharge  the  defendants?  They  had  no 
sort  of  inducement  to  do  so ;  and  unless  you  (the  Jury)  think 
that  there  was  a  direct  agreement  by  the  plaintiffs  to  dis- 
charge the  defendants,  the  plaintiffs  are  entitled  to  re- 
cover. 

Verdict  for  the  plaintiffs — Damages,  lOOOiL 

F.  Pottoci  and  Henderson,  for  the  plaintiffs. 
Scarlett  and  Parke,  for  the  defendants. 

{Mtorme&^MmedoKffali  if  Co,,  and  Roner  j-  J.] 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Decmk.  Rex  f?.  Tucker. 

If  A^  !n-     Perjury.  —The  indictment  stated,  that  WiUiam  Hai- 
ry, in  swearing   lett.  Oil,  &c.,  did  exhibit  his  bill  of  complaint  in  the  Court 

that  he  did  not 

enter  into  a  verbal  agreement  with  B.  and  C.  fbr  them  to  become  Joint  dealers  and  copartnenii  Ac 

trade  or  business  of  druggists ;  and  it  appear  that  in  fiict  B.  was  a  druggist,   keeping  a  shop  ^ 

which  A.  had  notliing  to  do;  l>ut  that  A.  and  C,  being  sworn  brokers,  could  not  trade,  and  ita*" 

made  speculations  in  drugs  in  B.'s  name  with  his  consent,  he  agreeing,  to  diride  profiu  %xA\m^ 

A.  and  C,  this  will  not  support  the  inActment,  as  this  is  not  the  sort  of  partnership  denied  by  B.sp<* 

Mlb, 


MICHAELMAS  TERM,  7  GEO.  IV. 

of  Chancery,  &c.,  "  and  that  the  said  bill  of  complaint  was  in 
due  manner  amended ;  and  that  the  said  William  Hallett, 
in  and  by  his  said  original  and  amended  bill  of  complaint^ 
did  set  forth  and  shew,  amongst  other  things>  that  in  or 
about  the  year  1813,  he  the  said  WUUam  Hallett  and 
Thomas  Bowden,  and  Jonathan  Tucker,  entered  into  a 
verbal  agreement  to  become  Joint  dealers  and  co-partners 
im  ike  trade  or  business  ofdruggists^  and  the  purchase  and 
sale  of  drugs  and  merchandizes  connected  with  such  trade » 
and  to  divide  the  profits  arising  therefrom  in  equal  shares 
and  proportions  ;*'  and  (after  stating  several  other  clauses 
of  the  bill)  ^^  that  the  said  Jonathan  Tucker  did  falsely,  &c. 
depose  and  swear  in  writing,  amongst  other  things,  in  sub- 
stance and  to  the  effect  following,  that  is  to  say, '  Saith^  he 
(meaning  himself,  the  said  Jonathan  Tucker),  denies  it  to 
be  true,  that  in  or  about  the  year  1813,  or  at  any  other  time, 
the  said  complainant,  (meaning  the  said  William  Hallett)  and 
Thomas  Bowden,  one  of  the  defendants  in  the  said  bill  named, 
(meaning  the  before-named  Thomas  Bowden)  and  this  de- 
fendant, (meaning  himself,  the  said  Jonathan  Tucker),  did 
enter  into  a  verbal  agreement  to  become  joint  dealers  in 
the  trade  or  business  of  druggists^  and  in  the  purchase  and 
ike  sale  of  drugs  and  merchandize  connected.with  such  trade  ^ 
and  to  divide  the  profits  arising  therefrom ;  *'  and  on  this 
the  perjury  was  assigned,  '*  that  the  said  William  Hallett, 
Thomas  Bowden,  and  Jonathan  Tucker,  did,  in  or  about 
the  year  1813,  enter  into  a  verbal  agreement  *  to  become 
joint  dealers  in  the  trade  or  business  of  druggists,  &c.'  '* 
exactly  following  the  words  of  the  answer.  Plea — Not 
Guilty. 

The  bill  and  answer  were  put  in ;  and  from  the  evidence 
of  Air.  Hallett  it  appeared,  that  he  had  for  many  years  car- 
ried on  an  extensive  business  as  a  druggist,  and  had  a 
shop  in  St.  Mary  Axe ;  and  that  the  defendant  and  Mr. 
Bowden  were  drug  brokers,  and  had  nothing  whatever  to  do 
with  this  shop  or  the  drugs  sold  there;  but  that  Messrs. 
Tucker  and  Bowden  were  continually  in  the  drug  market, 
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and  conversant  with  the  state  of  it;  but,  being  brokers  of 
the  city  of  London,  they  could  not  deal  in  their  own  names ; 
TucKBR  *"^  ^*  ^^^  therefore  agreed  that  they  should  purchase 
large  quantities  of  drugs  in  the  name  of  Hallett  &  Co. 
(under  which  name  the  prosecutor  traded)  and  sell  them 
again.  Mr.  Hallett  and  Messrs.  Tucker  &  Bowden  di- 
viding the  profits.  Mr.  Hallett  further  stated,  that  a  se- 
parate account  was  kept  of  the  drugs  which  were  bought 
by  Messrs.  Bowden  and  Tucker  to  be  sold  in  his  shop;  and 
that  the  drugs  bought  on  the  joint  speculation  were  bought 
in  his  name  only,  Bowden  and  Tucker  being  sworn  brokers, 
and  not  allowed  to  buy  in  their  own  names ;  but  that  on  all 
these  latter  transactions  he  and  the  brokers  divided  profit 
and'loss. 

Abbott,  C.  J.,  (addressing  the  counsel  for  the  prosecu- 
tion)— Is  not  this  case  at  an  end?     Your  allegation  in  the 
bill  is,  that  these  parties  became  partners  in  the  trade  and 
business  of  druggists.  Mr.  Hallett  was  a  druggist  by  trade: 
he  had  a  shop  and  warehouse  in  which  he  carried  on  that 
trade,   and  with  which  the  defendant  had  no  conoexB 
whatever;  but,  being  a  broker,  he  had  an  opportunity  of 
knowing  what  was  going  on  in  the  trade.     Now,  he  coidd 
not  buy  and  sell  in  bis  own  name ;  and  the  account  gives 
by  Mr.  Hallett  is,  that  the  defendant  was  to  buy  and  sti 
in  his  (Hallett's)  name,  and  that  then  they  were  to  divide 
the  profit  and  loss.     Now,  I  wish  to  know  if  that  is  tbe 
sort  of  partnership  alleged  in  the  bill  in  Chancery:  for  if 
this  is  not  such  a  partnership  as  is  there  predicated,  A^ 
is  an  end  of  tliis  indictment.     I  do  not  take  on  me  to  sqTf 
that  if  a  bill  had  been  filed,  stating  the  facts  which  Mr. 
Hallett  has  alleged,  that  a  Court  of  Equity  would  not  i^^ 
cree  an  account  of  such  a  transaction,  because  I  am  not  t 
Judge  of  a  Court  of  Equity ;  but  I  am  clearly  of  opiiii(»> 
that  in  your  pleadings  you  must  state  the  partnerdiiptf'^ 
was.     Now  this  allegation  could  only  apply  to  an  ordintfT 
partnership,  and  not  to  such  a  transaction  as  this.   '* 


\ 

^ 
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would  have  been  a  very  different  thing  if  Mr.  Tucker  had 
not  been  a  broker,  and  had  not  been  prohibited  from  buy- 
ing in  his  own  name;  but,  looking  at  the  bill,  a  person 
would  suppose  it  was  the  carrying  on  of  a  regular  trade ; 
which  turns  out  on  the  evidence  not  to  be  the  case. 


Verdict—Not  Guilty. 

Ourney  and  Adolphus,  for  the  prosecution. 
Scarlett,  Denman,  and  Piatt,  for  the  defendant. 
[Attornies — Amory  jr  Coles,  and  Warne  4*  Son,"] 


Berry  v,  Adamson,  Gent.,  One,  &c. 
ly  ASE  for  a  maHcious  arrest.   The  first  count  of  the  decla-      if  *  sheriff's 

,  .      -    ,  ,  -         officer  send  his 

ration  stated  that  the  defendant,  not  then  having  any  proba-  servant  to  a  par- 
ble  cause  of  action  against  the  plaintiff,  &c.,  and  intending  to  SifthereT  a  °* 
harass,  &c.,  maliciously  caused  a  certain  writ,  &c.,  called  writ  out  against 

...         "Jni»  and  that 

an  attachment  of  privilege,  &c.;  and  before  the  delivermg  he  must  come 
of  that  writ  to  the  sheriff  "  falsely  and  maUciously,  and  ^itfandthe 
without  having  any  reasonable  or  probable  cause  of  action  party  go  to  the 

^       ''  »  officer  s  house 

against  the  plaintiff,  to  the  amount  of  10/.   or  upwards,  and  execute  a 
caused  and  procured  the  said  writ,  and  the  same  was  b  not  an  arrest. 
marked  and  indorsed  for  bail  for  901.  and  upwards,  being  ^nVdwuIS 
so  marked  and  indorsed  for  bail,  the  said  defendants  after-  p^pe'iy  &*»- 

ed,  recover  for 

wards,  and  before  the  return  thereof,  to  wit,  on,  &c.,  at,  being  maiici- 
&c.,  contriving  and  intending  as  aforesaid,  and  without  baufif  hegave 
having  any  reasonable  or  probable  cause  of  action  whatso-  J*!*  ^  prevent 

^  *^  ^  bemg  arrested 

ever  against  the  said  plaintiff,  to  the  amount  of  10/.  or  up-'    in  a  deciara- 
wards,  falsely  and  maliciously  caused  the  said  plaintiff  to  clous  arrest,  ao 
he  arrested  by  his  body,  under  and  by  virtue  of  the  said  writ,  Se  Sfen"d.*'' 
and  to  be  thereupon  imprisoned,  and  kept  and  detained  in  antmaiidousiy 

*  *       .  ,        -*  caused  the  plain- 

fnsonfor  a  long  space  of  time,  to  wit,  for  the  space  of  three  titf  to  be  arrest- 
iaysthen  next  following,  and  until  the  said  plaintiff,  in  tained  in  prison, 

until,  in  order 
^  fvociire  his  release,  he  was  forced  to  procure  bail,  is  not  a  divisible  allegation ;  and  if  thtrt 
*'^a  giving  bail  proved,  but  no  evidence  of  any  arrest,  that  is  not  sufficient 


Bbrrt 

V. 
A  DAMSON. 


CASES  AT  NISI  PRIUS, 

order  to  procure  his  release  from  his  said  imprisonment, 
was  forced  and  obliged^  and  did  then  and  there  procure 
certain  persons^  to  wit,  W.  W.  and  J.  C,  to  become  baU 
for  the  appearance  of  him  the  said  plaintiff  in  the  court, 
&c.  to  answer,  &c.  The  count  then  proceeded  to  state  the 
termination  of  the  suit.  The  second  count  was  precise- 
ly similar,  except  that  it  varied  the  mode  of  stating  the 
termination  of  the  suit.     Plea  — General  issue. 

The  affidavit  of  debt  was  put  in,  and  also  the  attach- 
ment of  privilege,  which  was  indorsed  '^  Oath  for  902.  and 
upwards."  The  bail  bond  was  also  put  in ;  but  the  sheriff's 
officer  stated,  that  he  did  not  arrest  the  plaintiff;  but  that, 
at  the  defendant's  desire,  and  to  avoid  putting  the  plaintiff 
to  inconvenience,  he  sent  his  servant  to  inform  the  plaintiff 
that  a  writ  was  out  against  him,  and  that  he  must  give  bail 
to  it;  and  the  officer  further  stated,  that  the  plaintiff  came 
to  his  house  with  his  bail,  and  executed  the  bail  bond. 
And  it  was  proved  by  the  officer's  servant,  that  he  went  to 
the  plaintiff's  house  and  delivered  the  message  as  he  was 
directed. 


Scarlett i  for  the  defendant.  — I  submit  that  the  plaintiff 
must  be  called.  This  is  an  action  for  maliciously  arresting 
the  plaintiff  and  holding  him  to  bail.  The  allegation  in  the 
declaration  is,  that  the  defendant  maliciously  caused  and 
procured  the  plaintiff  to  be  arrested  by  his  body,  and  im- 
prisoned, till  he  was  forced  to  give  bail  to  procure  his  re- 
lease. The  arrest  being  the  gravamen  of  the  charge,  aD 
the  rest  is  consequential.  Now  here,  so  far  from  proof  of 
any  arrest,  the  direct  contrary  is  proved. 


Brougham f  for  the  plaintiff. — The  circumstance  titft 
there  was  no  actual  arrest,  makes  no  difference.  If  toe 
plaintiff  was  held  to  bail,  he  was  in  custody  of  his  bail.  No 
doubt  a  count  might  have  been  framed  so  as  to  obviite 
the  objection.  But  in  2  Wm.  Saund.  59  a,  it  is  laid  dovni 
that  in  an  action  on  a  bail  bond,  it  is  not  necessary  to  by 
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an  arrest ;  and  that  if  an  arrest  is  alleged,  it  would  not  be 
traversable. 

Abbott,  C.  J, — For  the  purposes  of  that  action,  the 
party  is  estopped  by  his  bond  from  denying  it. 

Brougham*  —  If  the  declaration  alleged  an  arrest  and 
imprisonment,  and  stopped  there,  that  would  be  supported 
by  proving  that  the  party  was  held  to  bail.  Another  view 
of  the  case  that  I  would  submit  is  this :  If  your  Lordship 
omit  the  allegations  about  the  arrest,  it  will  stand  thus: 
That  by  means  of  the  process,  the  defendant  maliciously 
forced  the  plaintiff  to  procure  bail;  and  if  he  maUciously 
caused  him  to  be  held  to  bail,  that  is  enough. 

Chitty  sxidi  Abraham,  on  the  same  side. — An  actual 
touching  is  not  now  necessary  to  constitute  an  arrest.  If 
the  party  acquiesces  in  the  arrest,  it.  is  enough ;  and  here 
the  plaintiff  did  so  by  giving  bail;  and  further,  the  allega* 
tion  is  divisible ;  and  the  maliciously  causing  a  man  to  put 
in  bail,  is  of  itself  actionable. 

Scarlett,  in  reply.  —  In  the  case  oi  Arrowsmith  v.  Le  Afe- 
surier  (a),  it  was  held,  that  where  an  officer  told  a  man 
that  he  had  a  warrant  against  him,  and  the  man  went  with 
him  to  a  police  office,  this  was  no  arrest :  and  suppose  the 
plaintiff's  attorney  had  sent  a  bailable  writ  to  the  office  of 
the  defendant's  attorney,  and  he  had  put  in  bail,  without 
the  defendant's  knowing  any  thing  about  it,  that  would  not 
be  an  arrest.  No  doubt,  if  a  man  maUciously  caused  ano- 
ther to  sign  a  bail  bond,  an  action  might  be  framed  for 
that;  but  here  the  plaintiff  alleges  a  bodily  arrest,  and  the 
very  contrary  is  proved. 

Abbott,  C.  J. — If  the  allegation  of  the  arrest  is  lefl  out, 
the  declaration  is  hardly  intelligible  without  it. 


M6 


18126. 


(«)2N.R.2ll. 
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/Siror^/.-^ Your. Lordship  is  not  called  upon. todeeide 

Bbrrt        whether  a  man  can  maintain  an  action  without  being  ar- 

.     *•  rested. 

Adamson. 

Abbott,  C.  J.—- 1  have  no  doubt  that  a  man  might  re» 
cover  in  an  action,  if  he  were  held  to  bail  maliciously,  and 
gave  bail  to  prevent  being  arrested,  if  the  declaration  were 
properly  framed. 

Brougham.'^In  the  case  cited,  the  party  went  volunta- 
rily before  the  magistrate. 

Abbott,  C.  J. — In  consequence  of  the  warrant  which  was 
in  the  hands  of  the  constable.  That  is  a  stronger  case  than 
the  present,  as  the  officer's  man,  who  went  with  the  mes- 
sage in  this  case,  had  no  warrant.  Suppose  there  had 
been  no  writ,  or  the  writ  had  been  set  aside,  could  the 
plaintiff  have  maintained  an  action  for  false  imprisonment? 
There  is  a  great  difference  in  the  gravamen,  whether  you 
arrest  a  man,  or  tell  an  officer  to  send  to  him  to  come  and 
sign  a  bail  bond,  and  not  put  him  to  inconvenience.     I  think 

the  plaintiff  must  be  called. 

Nonsuit 

Brougham,  Chitty,  and  Abraham,  for  the  plaintiff. 

Scarlett,  Campbell,  and  Z).  F,  Jones,  for  the  defendant. 
[Attomies — T.-IT.  Rohinton,  and  4dam«oii.] 


In  the  ensuing  Term,  Brougham  moved  to  set  asi^^ 
the  nonsuit  on  two  grounds:  First,  That  there  was  a  »Mf- 
ficient  arrest  to  support  that  allegation  in  the  declaration* 
and  secondly,  That  if  there  was  not,  the  averment  was  ^' 
visible,  and  it  was  sufficient  to  prove  a  wrongful  holdi*? 
to  bail. 

The  Court  refused  the  rule  on  the  second  ground,  heS^ 
of  opinion  that  the  allegation  was  not  divisible ;  but  graa^^ 
a  rule  to  shew  cause  on  the  first  point:  but  that  rule  i^^' 
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after  argument,  discharged,  the  Court  being  of  opinion 
that  there  was  no  sufficient  arrest  to  support  the  allegation. 
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See  the  case  of  Rnuen  v.  Lwms 
and  Another,  ante,  Vol.  1,  p,  153, 
and  the  note  to  that  case. 

In  the  case  of  WilUams  v.  Jones, 
Ca.  temp.  Hard.  301,  Lord  Hard- 
wieke  says,  that  it  does  not  follow 
-diat  an  arrest  cannot  be  made 
without  touching  the  person ;  for 
if  a  bailiff  comes  into  a  room  and 
teUs  the  defendant  he  arrests  him, 
and  locks  the  door,  that  is  an  ar- 


rest; for  he  is  in  custody  of  the 
officer. 

In  the  case  of  Blotch  v.  Archer , 
Cowp.  65,  Lord  Mansfield  lays 
down,  that  an  arrest  must  be  by 
the  authority  of  the  bailiff,  but  he 
need  not  be  the  hand  that  arrests; 
nor  need  he  be  in  the  presence,  nor 
actually  in  sight,  nor  within  any 
precise  distance  of  the  person  ar- 
rested. 


1826. 

Bbbrt 

r. 

Adambqv, 


Mainwaring  V,  Leslie. 

Assumpsit  for  goods  sold  and  delivered. 

The  plaintiff  was  a  linen  draper,  and  the  demand  was 
for  articles  bought  by  the  defendant's  wife  at  the  shop  of 
the  plaintiff.  It  appeared  that  the  wife  at  the  time  was 
not  living  with  the  husband,  but  residing  in  lodgings  in 
Panton  Street,  in  the  Haymarket ;  and  the  woman,  at  whose 
house  she  lodged,  proved  that  several  times,  both  before 
and  after  the  delivery  of  the  goods  in  question,  she  and  the 
witness  went  together  to  the  defendant's  house,  where  the 
wife  saw  him,  and  staid  there  sometimes  as  long  as  half 
an  hour. 


Dec.  90th. 

If  a  tradesman 
bring  an  action 
against  a  hus- 
band for  goods 
furnished  to  his 
vntci  while  she 
was  living  apart 
from  her  hus- 
band, it  is  for 
him,  the  trades- 
man, to  shew 
that  her  so  liv- 
ing proceeded 
from  some  cause 
which  would 
justify  it. 


Scarlett,  for  the  defendant,  submitted  that  the  plaintiff 
must  be  nonsuited  upon  this  evidence. 

Abbott,  C.  J.,  assented. 

Brougham  for  the  plaintiff. —  Is  it  not  for  them  to  shew 
that  the  wife  was  improperly  absent  from  her  husband's 
house?  She  is  proved  to  have  gone  there  several  times, 
both  before  and  after  the  purchase  of  these  goods. 


L 
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1896.  Abbott,  C.  J. — ^It  does  not  appear  for  what  purpose  die 

MAimrAmixo  we&t  on  the  oocaoons  mendonecL     If  you  famish  goods  to 

*'-  a  married  woman,  when  she  is  not  hving  with  her  husbsnd. 


it  is  for  you  to  shew,  Uiat  she  was  absent  firom  some  came 
which  would  justify  her  absence.  She  migfat»  tor  an^ 
we  can  teU,  have  gone  away  of  her  own  accord. 

Brougham  then  called  back  the  witness  who  had  prof- 
ed  the  occasional  visits;  and  she  said,  up<m  further  ezamn- 
ation,  that  the  wife  once,  during  the  time  in  which  the  goods 
werefiimished,left  her  lodgings  at  the  witness's  house,  and 
resided  for  some  time  at  the  house  of  her  husband^  bill 
afterwards  returned  again  to  the  house  of  the  witness. 

Abbott,  C.  J. — ^Upon  this  evidence  I  think  it  stsnds 
worse  for  you  than  it  did  before* 

Brougham. — I  submit  that  this  evidence  shews,  that  the 
public  would  be  justified  in  concluding  that  she  was  hving 
apart  from  her  husband  with  his  consent. 

Abbott,  C.  J. — I  think  it  is  perfectly  clear  that  she  was 
hving  apart  from  her  husband  against  his  consent,  and 
therefore  that  the  plaintiflTis  not  endded  to  recover.    If  a 
contrary  doctrine  were  to  be  holden,  many  a  man  might  be 
ruined. 

Nonsuit 

Brougham  and  Erie  for  the  plaindflT. 

Scarlett^  for  the  defendant. 

[Attornies-n/.  Viekary,  and  RiehardgQn  ^  7*.] 
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HoLLiDAY  V.  Mann  and  Another.  Dee.^ut, 

J.  jRO  VER  for  flour. — The  plamtiff  claimed  under  a  per-  where  goo<u 
son  named  Cant,  who  had  parted  with  the  flour  to  him,  ^^«  ^"  «>** 

'^  by  a  miller  on- 

partly  in  discharge  of  a  debt  and  partly  for  cash.  Cant  der  drcumstan- 
was  in  possession  of  the  bill  of  lading,  which  he  indorsed  h^^e  ri^t  of 
to  the  plaintiff*.  The  defendants  were  wharfingers  to  a  [J^^^^  ^, 
miller  named  Branford,  of  whom  Cant  had  purchased ;  and  dence  of  the  in- 

folTent  state  of 

the  defence  was,  that  Cant  had  promised  to  pay  for  the  the  buyer's  ax- 
flour  by  a  Bank  Post  Bill,  but  instead  of  so  doing,  when  ^JJJ'b?^^^ 
he  found  that  it  had  been  shipped,  sent  only  his  own  pro-  j^"**^**^*^. 
missory  note ;  and  that  the  plaintiff*  had  purchased  of  Cant  by  the  indoisee 

1  .  ^  !_•  i_         •        J         1  1   J  i!»  I.-      of  the  bill  of  lad- 

under  circumstances  which  evmoed  a  knowledge  oi  his  ing  against  the 
(Cant*s)  inability  to  pay.  In  addition  to  evidence  of  the  Jh^jS]itt"im- 
plaintiff"s  havinfir  said  that  it  was  of  no  use  to  brinff  an  ac-  ^^  >u<^  ^^~ 

,  .  dence  qui  be 

tion  against  Cant  for  non-performance  of  his  contract,  be-  brought  home  to 
cause  he  was  not  worth  two-pence,  a  witness  was  called  to  of  Uie°piaimiC 
shew  the  insolvent  state  of  Cant's  circumstances. 

Abbott,  C.  J.,  inquired  if  the  facts  which  the  witness 
was  about  to  prove,  could  be  brought  home  to  the  know- 
ledge of  the  plaintiff*.  And  upon  being  answered  in  the  ne- 
gative, his  Lordship  held  that  the  evidence  was  not  admis- 
sible. 

Verdict  for  the  defendants. 

Campbell  and  Abraham^  for  the  plaintiff*. 
Gurnet/  and  C.  H.  Sheppard,  for  the  defendants. 
[Attorxues — Harmer,  and  Mann.] 
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1826. 

Dec.  «l#t.  HuTTMAN  r.  BouLNOis,  the  Younger. 

If  a  derk  be  A.SSUMPSIT  for  wages  as  a  clerk.    There  was  no  evi- 

k^of  looj"-  dence  of  any  hiruig^  but  proof  was  given  of  a  service  by 

fnTi^eStJi'I^  *^«  plaintiff  for  seven  months,  and  also  that  his  salary  was 

wages  up  to  a  to  be  100/.  a-year.    Payments  had  been  made  him  up  to 

serve  for  some  the  month  of  November,  18^.    He  quitted  in  January, 

^  IhTi'eaTe  l^^^,  and  sent  a  letter  to  the  defendant,  in  the  following 

the  service  be-     terms  I 
ibretbeyearex- 

pi.:^^  "  Mr.  W.  Boulnois,  Junr.         "  January  3d.  1826. 

dc?  wh"3ier*h"  **  ^^* — '  sincerely  regret  being  compelled  to  absent  m^ 
is  entitled  to  re-  **  self  from  your  office,  and  to  resign  my  present  ntuatioiL 
to  tMe  time  of  his  "  The  abruptness  with  which  I  do  this  will,  I  am  awarCi 
anin"(^euteTe  "  '^^  deemed  unpardonable,  but  I  have  no  other  course  to 

is  liable  to  a       «  take,  SO  many  things  stare  me  in  the  face  which  afe  un- 
cross action  fi>r  .  . 
leaving  the  ser-  **  done,  and  SO  many  difficulties  do  I  anticipate,  which  I 

tice.  "  am  quite  unable  to  accomplish,  that  I  am  in  some  measure 

bewildered  by  the  thoughts  of  them,  and  unable  to  per- 
form those  duties  which  require  immediate  attention. 
Another  cause  is  of  a  more  personal  nature,  and  relates 

**  to  the  manner  of  correction,  for  whidi  I  have  the  greats 

*^  est  dread,  &c.  &c. 

The  letter  concluded  with  a  statement  of  the  petty  cash 

account,  but  contained  no  demand  for  wages. 

Between  the  day  when  the  plaintiff  left,  and  the  2Sd 
March,  various  applications  were  made  both  by  bimseiS 
and  his  friends,  for  the  payment  of  his  salary,  which  th.^ 
defendant  uniformly  refused  to  attend  to.     On  the  22d 
March,  the  plaintiff  wrote  to  the  defendant,  threatening 
make  known  some  circumstances  connected  with  his  coi 
mercial  transactions,  which  would  make  the  defendant 
gret  that  he  had  ever  deprived  him  of  his  salary.     Tl 
defendant  was  stated  to  be  a  person  of  a  very  viol 
temper.     The  sum  claimed  was  15/.,  being  from  the 
November,  1825,  to  the  2d  January,  L826. 
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Scarlett i  for  the  defendant — Every  species  of  hiring, 
where  ho  time  is  specified,  is  by  law  a  hiring  for  a  year, 
and  therefore  the  plaintiff  in  this  case  was  bound  to  serve 
for  a  year,  or  shew  some  reason  which  would  justify  his. 
leaving  earlier.  Now  the  reason  which  he  gives  is,  that 
he  is  unable  to  perform  the  duties  of  his  situation.  This 
is  the  reverse  of  a  sufiicient  reason ;  and  therefore  I  submit- 
that  he  ought  to  be  nonsuited. 


HUTTMAN 

V. 
B0UI«N0I8. 


Abbott,  €•  J. — It  appears  that  the  plaintiff  leaves  his 
service  without  notice  before  the  expiration  of  the  year, 
saying  nothing  about  salary,  and  claiming  nothing  at  that 
time.  He  afterwards  threatens  his  master  to  expose  him 
if  he  does  not  pay  him  his  demand.  On  both  these 
grounds  I  am  clearly  of  opinion  that  he  is  not  entitled  to 
recover. 

Campbell  for  the  plaintiff. — There  is  no  evidence  to 
shew  a  yearly  hiring.  It  is  laid  down  by  Lord  Coke,  that 
servants  in  husbandry  are  hired  by  the  year.  But  in  other 
services  there  is  no  such  law.  For  instance,  in  the  case  of 
a  footman,  he  is  not  bound  to  remain  a  year  in  his  place, 
nor  is  his  master  obliged  to  keep  him  for  a  year.  It  is  in 
proof  that  wages  were  paid  to  the  plaintiff  up  to  November, 
18£5,  and  therefore  the  presumption  of  there  being  a  yearly 
hiring  is  rebutted,  for,  in  such  case,  his  wages  would  not 
be  due  till  the  end  of  the  year.  Suppose  a  clerk  remains 
with  his  employer  three  hundred  and  sixty*four  days,  and 
tiien  -goes  away,  does  he  forfeit  the  whole  of  his  wages  by 
not  stopping  the  remaining  day?  The  plaintiff  was  hired 
at  the  rate  of  100/.  a-year,  and  he  is  entitled  to  a  proportion 
of  that  sum  for  the  seven  months  during  which  he  served. 


Abbott,  C.  J. — I  must  take  it  that  the  hiring  in  this 
case  was  a  hiring  for  a  year.  The  doctrine  that  a  general 
liiring  is  a  hiring  for  a  year,  is  not  confined  to  servants  in 
luisbandry,  but  extends  also  to  domestic  and  other  ser- 
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vanCsj  and  it  is  on  that  ground  that  many  of  our  settkinent 
cases  are  decided.  The  plaintiff  was  in  the  situation  of  a 
clerk  and  had  to  maintain  himself,  and  he  received  the 
money  up  to  November  for  the  purpose  of  enabling  him 
so  to  do.  I  am  of  opinion,  that  having  left  his  service  be- 
fore the  expiration  of  the  year,  without  reasonable  cause, 
he  is  not  entitled  to  recover  any  thing. 

Nonsuit. 

Campbell  and  Platt^  for  the  plaintiff. 

Scarlett^  for  the  defendant. 

[Attomies— 7.  Millxr^  and  P.  Ltwu,'\ 


In  the  ensuing  Hilary  Term,  Campbell  obtained  a  rule 
nisi  for  setting  aside  the  nonsuit  and  entering  a  verdict  for 
the  plaintiff,  for  the  sum  of  15/. 

This  rule  came  on  to  be  argued.  Scarlett,  A.  6., 
shewed  cause. — The  law  implies  a  hiring  for  a  year,  if  there 
be  an  indefinite  hiring.  In  London,  by  custom,  among  do- 
mestic servants,  they  may  leave  at  a  month*s  notice  (a) ;  but 
in  this  case  there  was  no  notice  at  all,  and  the  hiring  being 
a  yearly  one,  neither  party  can  compel  the  other  to  per- 
form the  contract,  unless  he  himself  is  willing  to  perform 
his  own  part  of  it. 


Campbell,  in  support  of  the  rule. — I  submit  that  the 
fair  understanding  is,  that  either  party  might  dissolve  the 
Contract  on  reasonable  notice;  and  that  if  no  notice 


(a)  RobifUfm  v.  Hindman,  SEsp. 
235.  In  tins  case  Lord  Kenyan 
held^  that  if  a  master  turns  away 
his  servant  without  preidous  notice 
or  warning,  and  there  is  no  fault 
or  misconduct  in  the  servant  to 
warrant  it,  the  servant  is  entitled 


to  a  month*s  wages  from 
usage,  without  any  spedfic 
ment.    But  if  there  be 
duct  on  the  part  of  the  servant, 
may  be  discharged  without 
ing,  and  is  not  entitled  to 
the  month's  wages. 
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gireiiy  that  will  not  cause  a  forfeiture  of  the  by-gone  wages, 
but  only  make  the  plaintiff  liable  to  a  cross  action  for  leav- 
ing the  service  without  notice. 

Lord  Tenterden,  C.  J. — Had  the  plaintiff  received 
any  wages? 

Campbell. — He  had,  my  Lord,  and  I  conceive  the  wages 
to  be  payable  de  die  in  diem  for  the  plaintiff^s  support. 
I  will  cite  what  was  allowed  by  Mr.  Baron  Wood,  when 
at  the  bar,  in  a  case  of  Cutter  v.  Powell  (o) ;  for  what 
a  great  counsel  admits  against  his  own  cUent,  may  be 
taken  to  be  very  good  law.  His  words  are:  ''  In  the  com- 
mon case  of  service,  if  a  servant,  who  is  hired  for  a  year, 
die  in  the  middle  of  it,  his  executor  may  recover  part  of 
his  wages,  in  proportion  to  the  time  of  service"  (6).  And  in 
that  case  Mr.  Justice  Lawrence  lays  down,  that  with  re- 
gard to  the  common  case  of  a  hired  servant,  such  servant, 
though  hired  in  a  general  way,  is  considered  to  be  hired 
with  reference  to  the  general  understanding  upon  the  sub- 
ject, that  the  servant  shall  be  entitled  to  his  wages  for  the 
time  he  serves,  though  he  do  not  continue  in  the  service 
during  the  whole  year. 


SIS 

1826. 

HUTTHAN 
BOVLNOIA. 


Lord  Tenterden,  C.  J. — As  you  must  admit  that  the  de- 
fendant has  a  right  to  bring  a  cross  action,  would  it  not 


(a)  6  T.  R.  323. 

(b)  For  the  old  law,  which  was 
Mherwise,  see  Bro.  Abr.  Appor- 
tionment, pL  13.  lb.  Laborers,  pi. 
48.  lb.  Contract,  pi.  31.  Worth 
▼.FiJier,3Vin.Abr.8&9. 

In  the  case  of  the  Countess  of 
Plymouth  V.  Throgmorton,  1  Salk. 
^,  the  plaintiff  declared  in  debt 
upon  a  writing,  whereby  the  de- 
fendant's testator  had  appointed 
the  plaintiff's  testator  to  receive 
lit  rents,  and  promised  to  pay  him 


100/.  per  annum  for  his  service. 
Tlie  defendant's  testator  served 
three-fourths  of  a  year  and  died» 
and  the  action  was  brought  for 
75/.  for  those  three-foiuths.  Holt, 
Seijt.,  objected,  that  without  a 
full  year*s  service  nothing  could 
be  due,  and  that  it  was  in  the 
nature  of  a  condition  precedent : 
and  of  that  opinion  were  the 
Ck>urt.  See  the  case  of  Pagani  y. 
Gandolfi,  ante,  p.  370. 
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be  better  to  take  15/.  without  costs^  upon  the  under^ 
HuTTMAN      standing  that  no  cross  action  shall  be  brought. 


V. 

BOULNOIS. 


This  proposition  was  acceded  to,  and  the  Court  directed 
that  the  rule  should  be  discharged  upon  payment  o(\5L, 
without  costs ;  a  stet processus  entered^  and  no  cross  action 
brought. 


Dec.  23rd.  PeRCIVAL  V.  Blake.   ' 

ifapmonpur-  ASSUMPSIT  for  goods  sold  and  delivered.  Plea— ^ 
and  sufTers  it  to  ^^^  assumpsit.    The  action  was  brought  to  recover  a 

remain  on  his       g         ^f  g^^   ^g  ^         j         f        -  ^ 

premiBes  for  two  '^ 

months  without  For  the  plaintiff,  it  was  proved,  that  h6  was  a  s6ap  boiler, 
and  then  finds  it  and  was  also  in  the  habit  of  buying  iron  vats  at  public  sales, 
we,  he"cannot,  ^"^  disposing  of  them  by  private  contracts  That  the  de* 
after  that  lengi  fendant,  in  the  month  of  March,  1825,  went  to  the  plain- 

of  timef  avail  * 

himself  of  the  tiff's  premises  for  the  purpose  of  purchasing  a  vat;  that 

•wer  to  an^c-"~  he  remained  there  about  ten  minutes;  that  he  looked  at 

nS»^unieM  ^^^  ^**  ^"  qucstiou,  which  was  lying  on  its  side  in  a  yard; 

some  deceit  has  that  the  vat  was  delivered  at  the  defendant's  premises; 

been  practised  ,  ,  ... 

with  regard  to  that  he  did  uot  Say  it  must  be  warranted  sound ;  and  that 
t    art!  e.         y^Q  had  been  several  times  applied  to  for  payment  of  the 

price,  and  made  several  excuses,  and  several  promises  to 
pay.  A  letter  also  from  the  defendant,  dated  the  37th 
of  Mdy,  1825,  in  the  following  terms,  was  put  in  and 
read : — 

"  Sir, — I  am  just  come  to  town,  and  in  answer  to  your 
"  letter  of  the  10th  inst.  I  can  only  say,  that  the  amount 
'*  shall  be  left  out  for  you  on  my  return  from  the  city  to- 
**  morrow  after  2  o'clock." 

For  the  defendant,  the  following  letter,  written  by  the 
plaintiff  to  him  on  the  21  st  of  January,  1825,  was  given  in 
evidence : — 

"  Sir,— Your's,  dated  January  20th,  1825,  duly  caine 
"  to   hand,  offering   22/.  for  iron  vat,  which   I  cannot 


tt 


l« 


«< 


MICHAELMAS  TERM,  7  GEO.  IV. 

take.  It  is  the  finest  vat  on  the  ground ;  the  lowest  will 
be  25Ly  delivered  safe  and  sound.  I  am  well  satisfied  it 
will  be  cheap  to  you,  and  I  can  assure  you>  with  the  ex- 
penses, it  stands  me  in  22L  lOs.  If  you  look  at  it  again 
^*  I  am  sure  you  will  think  it  well  worth  your  money^'* 

Witnesses  were  also  called,  who  proved  that  they  went 
in  March,  1825,  to  look  at  the  vat  on  the  plaintiff's  pre- 
mises. That  there  were  two  other  vats  inside  it,  which 
could  not  easily  be  removed,  and  they  were  therefore  un- 
able to  examine  the  inside  of  the  bottom.  That  there 
was  a  good  deal  of  dirt  over  the  outside  of  the  bottom, 
which  prevented  the  discovery  of  any  imperfection.  That 
in  the  following  May  they  examined  the  vat  agaiki,  and 
used  a  hammer  and  chissel,  by  means  of  which  they  found 
that  the  iron  work  of  the  bottom,  which  ought  to  have 
been  three  inches  thick,  was  only  three-^fourths  of  an  inch, 
and  had  also  a  hole  which  went  quite  through.  That  the 
thickness  of  three  inches  was  made  up  by  bricks,  covered 
with  cement,  and  that  it  was  totdUy  unfit  for  the  defen^ 
danfs  business f  he  being  a  maker  of  vinegar  and  what  is 
called  iron  liquor,  and  requiring  vats  which  would  stand 
a  very  strong  heat.  It  was  also  proved  that  the  vat  never 
was  sound,  having  missed  in  casting,  and  that  on  that  ac-^ 
count  it  was  sold  for  201.  when  new;  whereas,  if  it  had 
been  perfect,  it  would  have  'cost  48/.  That  it  was  cast  in 
1815,  and  had  been  sold  to  the  plaintiff,  together  with  an 
iron  receiver,  for  11/.,  at  the  sale  of  a  Mr.  Roobard^  on 
whose  premises  it  had  been  used  for  three  years,  merely 
as  a  receiver  for  cold  soap  lees.  The  examination  in  May 
did  not  take  place  till  the  day  after  the  letter  promising 
payment  was  sent ;  and  on  that  day,  when  the  plaintiff's 
son  called  to  receive  the  money,  he  was  told  that  the  vat 
was  unsound,  and  was  requested  to  send  for  it  back.  One 
of  the  witnesses  stated,  that  about  a  fortnight  after  the  de- 
fendant bought  the  vat,  the  plidntiff  told  him,  the  wit« 
ness,  that  it  was  a  sound  one. 

VOL.  II.  M  M 


PkrCiVa& 


CASES  AT  NISI  PRIUS, 

Abbott,  C.  J.,  in  his  summing  up,  said, — ^The  letter  pwK 
Percival  mising  payment  appears  to  have  been  written  more  than 
Blake  *^^  months  after  the  uat  was  delivered,  and  therefore  it 
seems  to  me  that  unless  the  defendant  has  shewn  that 
some  deceit  was  practised,  either  by  the  phuntiff  himself 
or  some  other  person,  with  regard  to  the  vat,  his  objec- 
tion comes  too  late;  for  a  man  ought  to  make  his  objec- 
tions within  a  reasonable  time,  and  I  think  an  interval  of 
two  months  is  too  long.  His  Lordship,  after  reading  and 
commenting  upon  the  evidence,  concluded  his  observa: 
tions  by  saying, — ^The  question  is,  taking  all  this  into  cmir 
sideration,  whether  a  deceit  was  practised  on  the  defeoe 
dant,  and  whether  he  had  not  a  right,  at  the  time  of  ths 
purchase,  to  imagine  that  he  was  purchasing  an  iron  vat 
with  an  iron  bottom,  of  a  competent  thickness*.  Add  to 
this,  that  the  plaintiff  in  his  letter  greatly  misrepresent! 
the  price.  If  you  think  that  any  deceit  was  practiBed, 
then  you  will  find  your  verdipt  for  the  defendant.  But  if 
you  think  that  the  defendant  ought  to  have  found  out  the 
state  of  the  vat  at  the  time  of  sale,  or  that  he  ought  to 
have  made  the  discovery  earlier,  then  you  will  find  for  the 
plaintiff,  and  give  him  S4/. 

The  <Fury  found  for  the  defendant,  saying  at  tba 
same  time,  that  they  wished  it  to  be  undo- 
stood,  that  there  was  not  any  wiUiil  misrepre- 
"sentation  on  the  part  of  the  plaintiff. 

Marrya4t  and  Campbell  for  the  plaintiff. 

Denman,  C.  S.  and  Payne,  for  the  defendant. 

[Attomies— ilr^72  jr  M^  and  Cranck'] 


MICHAELMAS  TERM,  7  GEO.  IV. 


em* 


Rex  on  the  Prosecution  of  Messrs.  Jacob  &  Campbell       jan,  loth. 

V.  D.  Prince. 

Indictment  on  the  stat.  52  Geo.  3,  c.  63,  Intitled  The  statute  or 
"An  Act  for  more  effectually  preventuig  the  embezzlement  ^33^  i^^rl- 
of  securities  for  money  and  other  effects,  left  or  deposit-  7*J[^"*  **  " 
ed  for  safe  custody,  or  other  special  purpose,  in  the  securities, 
hands  of  bankers,  merchants,  brokers,  attomies,  or  other  appUes  only  to 

Mr.  Jacob,  one  of  the  prosecutors,  stated,  that  he  was  in  *«•  ^^  entrust* 
partnership  with  Mr.  Campbell,  and  that  m  the  month  of  durfthetrfime- 
October,  1825,  Prince,  the  defendant,  came  to  him  in  a  '^«'*«^«- 
friendly  way,  and  told  him,  that  as  money  would  soon  be- 
come rather  scarce,  if  he  had  any  engagements  to  meet  he 
had  better  provide  the  money  in  time ;  and  added,  that  if 
he  would  draw  bills  on  Mr.  Henry  Hughes,  he  (Prince) 
would  get  them  discounted  for  him,  and  hand  the  money 
over.     He  then  drew  a  bill  for  1566/.  4«.,  which  Prince 
got  discounted,  and  paid  over  the  produce.     Another  bill 
•was  then  drawn  for  1681/.  5*.,  which  was  given  to  Prince, 
to  get  it  discounted,  but  which  he  had  not  returned. 

The  witness,  in  his  cross-examination,  said,  that  Prince 
was  a  general  merchant,  that  he  had  known  him  fifteen 
years,  and  during  that  time  had  had  a  great  many  friend-- 
fy  transactions  with  him,  and  had  given  and  received  ac- 
commodation to  a  very  large  amount. 

Abbott,  C.  J. — On  looking  at  this  act  of  Parliament,  I 
very  much  doubt  whether  it  appUes  to  a  case  like  the  pre- 
sent ;  for  this  is  the  case  of  a  deposit  with  a  private  friend^ 
and  the  act  recites  that  it  is  expedient  that  due  provision 
should  be  made  to  prevent  embezzlement  by  persons  en^ 
trusted  by  their  customers  and  employers  (a). 

(a)  The  words  of  the  recital  are :  vent  the  embezzlement  of  Goyern- 
*'  Whereas  it  is  expedient,  that  due  ment  and  other  securities  for  mo- 
provision  should  be  made,  to  pre-  ney,  plate,  jewels,  and  other  per* 
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Denman^  C.  S. — The  words  of  the  statute  include  agents; 
and  I  submit,  with  the  greatest  confidence,  that  the  de- 
fendant in  this  case  must  be  considered  as  an  agent  for  the 
purpose  of  getting  the  bill  discounted. 

Piatt,  on  the  same  side. — If  the  Legislature  had  had 
this  particular  case  in  view,  the  words  used  could  not  hare 
been  more  general.  The  enacting  part  does  not  refer  to 
the  recital.  The  words  there  used  are  not  "  agents  of  the 
description  aforesaid/'  but  they  are  "  agent  or  agents  of 
any  description  whatsoever*' (6).     If  it  was  not  intended 


Bonal  effects,  deposited  for  safe 
custody^  or  for  any  special  purpose^ 
with  bankers,  merchants,  brokers, 
attomies,  and  other  agents,  en- 
trusted by  their  customers  and  em- 
ployers." 

(ft)  The  enacting  part  in  the 
first  section  is — "  That  if  any  per- 
son or  persons,  with  whom  (as 
banker  or  bankers,  merchant  or 
merchants,  broker  or  brokers,  at- 
torney or  attomies,  or  agent  or 
agents  of  any  description  whatso- 
ever) any  ordinance,  debenture, 
exchequer  bill,  navy,  victualling 
or  transport  bUl,  or  other  bill, 
warrant  or  order  for  the  payment 
of  money,  state  lottery  ticket  or 
certificate,  seaman*s  ticket,  bank 
receipt  for  payment  of  any  loan, 
In<Ua  bond  or  other  bond,  or  any 
deed,  note  or  other  security  for 
money,  or  for  any  share  or  interest 
in  any  national  stock  or  fund  of 
this  or  any  other  country,  or  in 
the  stock  or  fund  of  any  corpora- 
tion, company  or  society  establish- 
ed by  act  of  Parliament  or  royal 
charter,  or  any  power  of  attorney 
for  the  sale  or  transfer  of  any  such 
stock  or  fund,  or  any  share  or  in- 
terest therein,  or  any  plate,  jewels 


or  other  personal  effects,  shallh^fe 
been  depodted,   or  shall  be  or 
remun  for  safe  custody,  or  i^kmi 
or  for  any  special  purpose  ^th- 
out  any  authority,  either  general^ 
spedal,  conditional  or  discretion- 
ary, to  sell  or  pledge  such  deben- 
ture, bill,  warrant,  order,  state 
lottery  ticket  or  certificate,  seft* 
man's  ticket,  bank  recdpt,  bond, 
deed,  note  or  other  security,  platen 
jewels  or  other  personal  effectt» 
or  to  sell,  transfer  or  pledge  tiie 
stock  or  fund,  or  share  or  intereft 
in  the  stock  or  fund  to  which  s^di 
security  or  power  of  attorney  shall 
relate,  shall  sell,  negotiate,  tnnt- 
fer,  assign,  pledge,  embezzle^  se- 
crete or  in  any  manner  apply  to 
his  or  their  own  use  or  benefit,  mj 
such  debenture,  bill,  warranty  or- 
der, state  lottery  ticket  or  certifi- 
cate, 6eaman*s  ticket,  bank  re- 
ceipt, bond,  deed,  note  or  oditf 
security,  as  hereinbefore  mention- 
ed, plate,  jewels  or  other  peiton- 
al  effects,  or  the  stock  oi^  fund,  cr 
share  Of  interest  in  the  stock  cr 
fund  to  wluch  such  security  or 
power  of  attorney  shall  relate^  '^ 
violation  of  good  faith,  and  con- 
trary to  the  spedal  purpoM^  (^ 


o 


MICHAELMAS  TERM,  7  GEO.  IV. 

to  apply  to  a  case  like  this^  then  those  general  words  might 
have  heen  left  out. 

Abbott,  C.  J. — From  the  expression  of  the  object  of 
the  act  of  Parliament,  as  described  in  the  recital,  it  seems 
to  me  that  it  was  the  intention  of  the  Legislature  to  apply 
the  criminal  remedy  to  the  case  of  persons,  who,  in  the  ex- 
ercise  of  their  function  and  business  should  be  entrusted 
with  securities,  &c.  The  question  is,  whether  persons 
materially  assisting  and  accommodating  each  other  are 
within  the  act.  On  the  part  of  the  prosecution,  it  is  said, 
that  if  the  words  <'  agent  or  agents  of  any  description 
whatsoever,"  were  not  meant  to  apply  to  all  cases,  they 
might  as  well  have  been  left  out;  but  on  the  other  hand, 
it  may  be  said,  that  if  the  statute  was  intended  to  apply  to 
all  persons  as  agents,  then  the  words  **  bankers,  mer- 
chants, brokers  and  attornies,"  might  have  been  omitted 
altogether;  and  they  would  have  been  so,  if  it  had  not  been 
intended  to  confine  the  provisions  of  the  statute  to  the 
cases  there  mentioned.  I  am  of  opinion  that  this  case  is 
not  within  the  particular  act  of  Parliament.  It  is  always 
important  to  see  that  cases  of  such  a  description  are 
brought,  not  merely  within  the  letter,  but  within  the  spirit 


iidiich  the  tlungs  hereinbefore 
mentioned,  or  any  or  either  of 
tfaem,  shall  have  been  deposited, 
or  shall  have  been  or  remained 
with  or  in  the  hands  of  such  per- 
son or  persons,  with  intent  to  de- 
irsad  the  owner  or  owners  of  any 
snch  instrument  or  security,  or  the 
person  or  persons  depositing  the 
same,  or  the  owner  or  owners  of 
the  stock  or  fund,  share  or  in- 
terest,  to  which  such  security  or 
power  of  attorney  shall  relate, 
every  person  so  offending  in  any 
part  of  the  United  Kingdom  of 
Great  Britun  and  Ireland,  shall 


be  deemed  and  taken  to  be  guilty 
of  a  misdemeanor,  andbeing  there- 
of convicted  according  to  law, 
shall  be  sentenced  to  transporta- 
tion for  any  term  not  exceeding 
fourteen  years,  or  to  receive  such 
other  pimishment  as  may  by  law 
be  inflicted  on  a  person  or  persons 
guilty  of  a  misdemeanor,  and  as 
the  Court  before  which  such  of- 
fender or  offenders  may  be  tried 
and  convicted  shall  adjudge." 

By  the  scat.  7  &  8  G.  4,  c.  2/,  this 
act  is  repealed,  but  by  the  7  &B 
G.  4,  c.  29,  its  pro^ions  are  in 
substance  re-enacted. 


530r 
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andjw^eaning  of  the  act»  before  a  party  is  pronounced  to 
be  guilty. 

The  Jury  then,  under  his  Lordship's  direction^  found 

the  defendant 

Not  Guilty. 

Dentnan,  C  S.,  and  Pkdt^  for  the  prosecution. 

Scarlett  and  Andrews^  for  the  defendant. 

[Attomies— JEZarmery  and  Keaney^ 


Jon.  llM. 

If  a  check, 
drawn  by  one 
of  the  parties 
in  a  cause,  be 
proved  to  be  in 
Ihe  hands  of  the 
banker  of  such 
party,  (having 
been  paid),  the 
opposite  party 
need  not,  if  he 
wishes  to  have 
it  put  in  evi- 
dence, call  the 
banker's  derk 
to  produce  it, 
but  may  caU  for 
it  under  a  notice 
to  produce. 


BEFORE  MR.  JUSTICE  BATLEY. 

(  Who  sat  for  the  Lord  CIdef  Justice.) 

Burton  r.  Payne  and  Another. 

Assumpsit. — The  question  in  dispute  in  the  cause 
was  as  to  the  partnership  of  the  defendants. 

■ 

To  shew  a  joint  payment  by  them^  Gurney^  for  the  plain- 
tiff, called  for  the  production  of  a  check,  which  a  witness 
stated  was  in  the  hands  of  the  defendant's  bankers. 

Scarlett^  for  one  of  the  defendants,  objected,  that  the 
plaintiff's  counsel  ought  to  call  the  banker's  clerk  to  pro- 
duce it. 

Bayley,  J, — The  bankers  are  your  agents.  You  would 
have  a  right  to  go  to  the  bankers  and  demand  the  cbeck 
of  them. 

Gurney^  for  the  plaintiff. 

Scarlett,  for  the  defendant. 


[Attomies— Go^'ny,  and  SU^erJ\ 


MICHAELMAS  TERM,  7  GEO.  IV. 

BEFORF  LORD  CHIEF  JUSTICE  ABBOTT. 


Rex  on  the  Prosecution  of  William  Clark  t>.  Richard     Jan,  iSM. 
Dixon  Mott,  William  Ireland^  and  Peter  Stainsby. 

Jl  lIE  indictment,  which  consisted  of  twenty-four  counts,  if  persons  con- 
m  the  first  nineteen  stated,  in  substance,  that  a  certain  Xarerin^add?-* 
joint  stock  Company  Aorf  been  established,  called  the  Im-  t'«>n  to  the  lim- 

*       ^  *-      .^  '  ^         ^  jjp^  number  of 

penal  Plate  Glass  Company,  the  capital  of  which,  it  had  which  a  joint 
been  ordered  and  appointed,  should  consbt  of  2000  shares;  a<xording"t^*it8' 
and  went  on  to  charge  the  defendants  with  conspiring  to  '^Ji";^"""?!''*" 
make  and  fabricate  a  great  number  of  other  shares  in  ad-  them  as  good 
dition  to  the  said  2000,  with  intent  to  defraud  the  prose-  may  be  indicted 
cutor.     The  twentieth  count  was  in  the  future  tense,  and  ^°'  *i':  "^^1*^^" 

'  standing  any 

treated  the  Company  as  one  to  be  formed,  and  the  shares  imperfection  in 

1^  the  original 

as  to  be  fabricated.  The  twenty-first  count  charged  the  de-  formation  of  the 
fendants  with  conspiring  by  false  pretences,  (without  stating  *^hether  scrip 
them),  to  get  into  their  possession  certain  money  of  the  pro-  receipts  given  by 

aeCUtor.  such  a  Company 

From  the  evidence  it  appeared,  that  the  Company  had  gums  paid  as 
not  been  legally  established ;  and  that  the  papers  which  deposits,  can  be 

°      •'  '  r   r  properly  de- 

the  defendants  were  charged  with  conspiring  to  fabricate,  scribed  as  «*flr»t 
were  scrip  receipts  given  by  the  bankers  of  the  Company,  ment— Qi^rre. 
to  the  holders  of  certain  letters,  in  return  for  the  payment 
of  deposits. 

V 

Scarlett  on  the  part  of  the  defence. — The  indictment 
supposes  a  Company  legally  formed,  and  shares  legally  is- 
sued, and  every  count  calls  them  shares,  not  intended  shares t 
or  scrip  receipts. 

Abbott,  C.  J. — ^I  am  not  prepared  to  say,  that  although 
the  Company  might  not  be  weU  .constituted,  yet  that  a 
firaud  committed  in  connection  with  it  might  not  be  punish- 
•ed  by  .p)rosecution. 

Sieairlett. — ^But  I  submit  that  there  were  no  shares. 


4. 
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jyenman,  C.  S.,  for  the  prosecution. — I  rely  on  the  twen- 
tieth county  which  states^  that  a  certain  Company  had  been 
proposed  and  projected.  And  as  to  the  scrip  receipts 
being  called  shares^  the  parties  all  along  treated  them  as 
shares;  and  in  a  case  of  fraud  that  is  sufficient 

StarJcie  on  the  same  side. — ^There  is  a  count  charging 
die  conspiracy  to  be  by  false  pretences  without  using  the 
word  shares.  The  letters  and  the  scrip  receipts  are  only 
evidence  of  the  false  pretence.  If  it  was  intended  that 
the  parties,  by  means  of  letters  and  scrip  receipts,  should 
have  shares,  that  will  be  sufficient.  The  gist  of  the  of- 
fence  is  the  conspiracy,  and  that  is  ultimately  to  create  a 
number  of  shares ;  therefore  the  fabrication  of  shares-  need 
not  be  proved* 

Abbott,  C.  J. — I  think  I. ought  not  to  stop  the  proseco- 
tion  on  this  objection:  but,  speaking  as  a  lawyer,  I  shooU 
say,  that  these  receipts  had  not  become  shares^  but  were 
only  things  which  might  be  made  sharee. 

Other  witnesses  were  then  examined,  from  whose  eri- 
dence  it  appeared  that  the  receipts  which  the  prosecutor 
was  to  have,  were  not  in  addition  to,  but  part  of  the  SOOft 

Abbott,  C.  J.,  in  summing  up  to  the  Jury,  (inter  aUa), 
observed.— One  part  of  this  indictment  charges  the  defend- 
ants with  conspiring  to  make  more  shares,  in  addition  to 
the  SOOO ;  and  if,  in  point  of  fact,  a  combination  to  that  d' 
feet  were  made  out,  I  should  say,  as  at  present  advised, 
that,  in  point  of  law,  such  conduct  constituted  an  offence 
punishable  in  a  criminal  way,  notwithstanding  the  cnffD» 
imperfection  of  the  Company's  formation. 

The  facts  were  then  left  to  the  Jury,  who  found  the  d^ 

fendants 

Not  Guilty- 
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Denman^  C.  S.,  and  Starkie,  for  the  prosecudomis    '■■. 

Scarlett f  Adolphus,  F.  PoUock  and  Brougham,  for  de- 
fendant Ireland. 

Gumey,  and  Campbell^  for  defendant  Stainsby. 

HoU  and  E.  Quin,  for  defendant  Mott. 

[Mioimea^BickneU  jr  Co.,  and  Green  ^  A."] 


WiDGER  V.  Browning.  Jan,  I5ik. 

X  KOVER  for  goods,  which  had  belonged  to  the  plain-  If  notice  of  dis- 
tiff,  and  were  taken  by  the  defendant  as  assignee,  under  a  bwkniptcy  be* 
commission  of  bankrupt,  dated  June  19th,  1823,  which  Je7k*o?theV 
had  been  issued  against  the  plaintiff.     The  present  action  ngoee,  at  his 
was  brought  to  try  the  vaUdity  of  that  commission.  that  u  a  good 

Notice  of  disputing  the  act  of  bankruptcy  had  been  left  "^"^  ^  *'* 
with  a  clerk  of  the  defendant  at  his  counting  bouse,  before 
issue  joined. 

Wilde y  Serjt.,  for  the  defendant. — I  submit  that  this 
is  not  a  good  service  of  the  notice.  It  was  held  in  the 
case  of  Howard"^.  Ramsbottom  (a),  that  the  service  must 
be  personal;  and  if  the  service  of  the  notice  is  insufficient, 
it  will  not  be  necessary  to  give  any  evidence  of  the  act  of 
bankruptcy,  since  the  stat.  6  Geo.  4,  c.  16  (b). 


(«)  5  Tftant.  524.  In  this  case  the 
Court  said,  that  leaving  a  notice 
of  intention  to  dispute  the  act  of 
iMuikruptcy  with  the  maid-servant 
of  the  assignee,  was  not  a  good 
service  of  it,  but  that  a  service  on 
the  attorney  of  the  assignee  was 
soffident.     That  case  was  on  the 
itot  49  Geo.  3,  c.  191,  (now  re- 
plied), but  the  wording  of  the 


stat.  6  Geo.  4,  c.  16,  s.  90,  b  not 
materially  different  on  this  point. 
{h)  By  which  it  is  enacted,  (s. 
90)  ''That  in  any  action  by  or 
against  any  assignee,  or  in  any  ac- 
tion against  any  commissioner  or 
person  acting  under  the  warrant 
of  the  commissioners  for  any  thing 
done  as  such  comuussioner,  or  un- 
der such  warrant,  no  proof  shall  be 


524 

WlDOER 

Browning. 
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Scarlet,  contra. — ^It  is  a  general  tule,  that  personal  aer- 
▼ice  is  only  necessary  where  it  is  to  bring  the  party  into 
contempt^  or  where  it  is  to  be  the  foundation  of  a  crim- 
inal proceeding. 


Abbott^  C.  J. — I  think  that  the  service  in  the  present 
case  is  sufficient. 

Parol  evidence  was  then  given  of  an  act  of  bankruptcy; 
and  the  plaintiff  was 

Nonsuited. 

Scarlett  and  Campbell^  for  the  plaintiff. 

Wilde^  Serjt.9  F.  PoUock  and  Perrmg^  for  the  defendant. 

[Attornies — Orchard,  and  Fyson  jr  5.] 


required  at  the  trial  of  the  peti- 
tioning creditor's  debt  or  debts, 
or  of  the  trading  or  act  or  acts  of 
bankruptcy,  respectively,  unless 
the  other  party  in  such  action 
shall,  if  defendant,  at  or  before 
pleading,  and  if  pluntiff,  before 
issue  joined,  give  notice  in  writing 
to  such  assignee,  commissioner, 
or  other  person,  that  he  intends 
to  dispute  some,  and  which  of  such 
matters ;  and  in  case  such  notice 
shall  have  been  given,  if  such  as- 
signee, commissioner,  or  other 
person  shall  prove  the  matter  so 
disputed,  or  the  other  party  admit 
the  same,  the  judge  before  whom 


the  cause  shall  be  tried,  may  (if  he 
thinks  fit)  grant  a  certificate  of 
such  proof  or  admission,  and  sudi 
assignee,  commissioner,  or  other 
person  shall  be  entitled  to  the  coits 
to  be  taxed  by  the  proper  officer, 
occasioned  by  such  notice,  and 
such  costs  shall,  if  such  asdgneer 
commissioner,  or  other  person, 
shall  obtun  a  ver<Uct,  be  added  to 
the  costs,  and,  if  the  other  ptrty 
shall  obtun  a  verdict,  shall  be  d^ 
djucted  from  the  costs  which  foeh 
other  party  would  otherwise  be 
entitled  to  receive  from  such  tf- 
signee,  commissioner,   or  other 
person." 
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Taylor  v.  Brigos  and  Another. 
Assumpsit  on  a  charter  party.    The  whole  question      ^^*  7<»*  ^ 

*       •^  ^  acquired  a  par- 

vras  as  to  the  meaning  of  the  words  '*  Cotton  in  bales.  ticuiar  meaning 

For  the  plaintiff,  it  appeared,  that  thecott(Hi  in  question  l^^e,  that^ 

was  to  be  brought  from  Alexandria  to  Liverpool;  and  it  J|^e*^^*"if  T^* 

was  proved,  that  if  a  quantity  of  cotton  be  put  simply  into  a  in  comtruing  a 

■  '^i         iij-i  i»  I  1-nA.         i«^        written  contract 

bag,  it  IS  called  a  bag t>f  cotton;  but  that  if  after  that  it  be  resp^ng  that 
compressed  into  a  cubical  form,  so  as  to  take  less  room,  Scf^ord^hM^' 
it  is  then  called  a  bale.  acquired  that 

,  particular  mean- 

For  the  defence,  it  was  proved,  that  although  what  had  ingmuat  be  dis- 
been  stated  by  the  plaintiff's  witnesses  was  correct  as  to    °if  JJe'con-' 
cotton  brought  from  Calcutta,  yet  that  the  trade  m  cot-  «|f»^tion  of  a 

®  '  •'  charter  party  be 

ton  between  Liverpool  and  Alexandria  being  only  of  three  much  in  fevour 
or  four  years*  standing,  there  are  no  means  of  pressing  the  parties,  and  an 
bags  there;  and  in  consequence  the  terms  bag  and  bale  are  giS.^"^^u'ai. 
used  indiscriminately,  as  meaning  the  unpressed  bag  of  ly  in  favour  of 
cotton:  and  in  further  proof  of  this,  the  bill  of  lading  was  evidence  of  the 
put  in,  which  stated  the  cargo  to  be  1400  bales  of  cotton,  thom  ifb  en^ 
although  they  were  in  fact  unpressed.    And  tHe  broker  ^"ed  into,  as  to 

o  ''  *  ^  what  was  said 

through  whom  the  charter  party  was  entered  into,  gave  at  the  time  of 
evidence  of  what  was  said  at  that  time.  of  too  dangerous 


Abbott,  C.J. — The  important  point  here  is  as  to  the 
meaning  of  the  word  bale,  one  party  contending  that  it 
means  a  compressed  bale ;  the  other  party,  that  it  means  a 
hag.  If  the  word  bale  had  acquired  a  particular  meaning 
in  regard  to  the  trade  of  Liverpool  and  Alexandria,  I 
should  consider  that  that  meaning  should  apply  in  this 
case ;  but  there  should  be  distinct  evidence  that  the  word 
has  that  particular  meaning.  With  regard  to  the  Surat 
bales,  it  is  quite  clear  that  they  are  compressed.  The 
broker  has  given  evidence  of  something  that  was  said  at 
the  time ;  but  I  think  that  if  there  be  a  written  instru- 
ment signed  by  the  parties,  and  a  particular  construction 
of  it  will  much  benefit  one  party  and  injure  the  other, 
that  sort  of  evidence  is  of  too  dangerous  a  nature  to  be  re- 


a  nature  to  be 
much  relied  on. 
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lied  on ;  and  the  question  I  shall  leave  to  the  Jury  is  — ^wfaat 
was  meant  by  the  tenn  bale? 

The  Jury,  which  was  special,  found,  that  a 
bale  means  a  compressed  bale. 

Scarlett f  Marryatt,  and  Campbell,  for  the  plaintiflf. 

Tindal,  8.  6.,  and  F.  Pollock,  for  the  defendants. 

[Attornies — G.  Smith,  and  O/tvenon.] 


In  the  ensuing  Hilary  Term,  Tindal,  S.  6.,  obtained  t 
rule  nisi  for  a  new  trial,  on  payment  of  costs,  for  the  pm^ 
pose  of  adducing  fiirther  evidence ;  but  that  rule  was  af- 
terwards discharged. 

See  the  case  of  Wood,  Asdgnee  of  HaU,  v.  Wood,  mUe,  Vol.  1,  p.  69. 


COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  at  Westminster^  qfter 
Michaelmas  Term,  1826. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


1826. 

Dec.  Ut 

An  assignee  of 
a  lease  under 
the  Insolvent 
Debtor's  Act,  is 
entitled  to  a  rea- 
sonable time  in 
which  to  decide 
whether  he  will 
accept  the  lease 
or  not,  and  dur- 
ing that  time  be 
may  take  such 
steps  as  he  may 
think  necessary 
ibr  the  purpose 
of  trying  to  ren- 
der the  property 
ftodve&rti 


Lindsay  r.  Limbert. 

Covenant  for  rent.— The  declaration  stated  a  lease 
from  the  plaintiff  to  a  person  named  Bid4Ie,  dated  the 
23d  of  September,  1823;  and  then  alleged,  that  after  the 
making  of  the  said  lease,  and  during  the  term  thereby 
granted,  to  wit,  on  the  19th  of  December,  1825,  aD  the 
estate,  &c.  of  Biddle  in  the  premises  demised,  with  the 
appurtenances,  by  assignment  thereof  then  and  there  le- 
gally made,  came  to  and  vested  in  the  defendant:  wber^ 
upon  and  whereby  the  said  defendant  then  and  there  en- 
tered into  and  upon  all  and  singular  the  said  demised  p^^ 
mises,  and  became  and  was  possessed  ihereqf,  and  (fior 
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tinued  80  thereof  possessed  from  thence  until  and  at  and 
after  the  time  the  rent  thereinafter  mentioned  became  due 
and  payable,  &c. 

'  The  plea  was,  that  the  estate,  &c.  of  Biddle,  in  the  said 
demised  premises  in  the  declaration  mentioned,  by  assign- 
ment thereof  legally  made,  did  not  come  to  and  vest  in 
the  defendant  in  manner  and  form  as  the  said  plaintiff 
had  in  his  declaration  alleged. 

The  defendant  was  the  assignee,  under  the  Insolvent 
Debtor's  Act,  of  Biddle  the  lessee.  The  assignment  to 
him  under  the  act  was  made  on  the  19th  of  December,  but 
the  defendant  did  not  totaUy  abandon  hb  connection  with 
the  lease  and  premises  till  the  i7th  of  May  following ;  and 
in  the  interval  he  tried  to  let  the  premises,  but  was  not 
successful.  There  was  contradictory  evidence  as  to  whe- 
ther he  had  accepted  the  lease  in  an  unqualified  or  merely 
a  conditional  manner. 

Wilde,  Serjt.,  for  the  defendant,  ^cited  the  case  of 
XHopelandy.  Stevens  (a),  and  contended  that  under  the  stat. 
1  Geo.  4,  c.  1 19,  an  assignee  was  entitled  to  a  reasonable 
time  for  the  purpose  of  considering  whether  he  would  ac- 
cept of  the  lease. 

Taddjfy  Serjt.,  for  the  plaintiff,  contended  that  the  only 
question  was  one  of  possession,  which  was  admitted  by 
the  defendant's  plea,  inasmuch  as  that  plea  only  negatived 
the  assignment  and  not  the  possession.  He  cited  Croft  v. 
Peck{b). 


Lindsay 

V. 
LiMBBRT. 


(tf)  1  B.  &  A.  593.— The  Court 
there  decided  that  "  the  general 
mnignment  of  a  bankrupt's  per- 
sonal estate  under  Lis  commis- 
sion, does  not  vest  a  term  of  years 
in  the  assignees,  unless  they  do 
iotoe  act  to  manifest  their  assent 
to  theasngnment  as  it  regards  the 
term,  and  their  acceptance  of  the 


estate,  rents,  &c.;  and  therefore, 
till  some  act  of  this  sort  is  done  by 
them,  the  term  still  remains  in 
the  bankrupt,  and  he  is  liable  to 
the  payment  of  rent  accruing  due 
subsequent  to  the  bankruptcy.** 

(()  8  Moore, 384.— In  that  caseit 
was  held  that  the  provinonal  assig- 
nee of  the  Insolvent  Court,  being 


Lindsay 

V, 
LiMBBRT. 


CASES  AT  NISI  PRIUS, 

Best,  C.  J.  left  it  to  the  Jury  to  say,  Firgt^  whe* 
ther  the  defendant  had  or  had  not  accepted  the  lease 
conditionally,  in  order  that  he  might  see  if  he  could  turn 
it  to  any  advantage ;  and  Secondly y  if  he  had  so  dcme; 
whether  the  time  he  had  kept  it  was  a  reasonaUe  time, 
for  the  purpose  of  seeing  what  he  could  do  with  it. 


The  Jury  found  for  the  defendant,  establishing  the  con* 
ditional  acceptance,  and  the  reasonableness  of  the  time. 
Leare  was  given  to  the  plaintiff  to  move  to  enter  a  verdict 

Toddy y  Serjt.,  and  D.  Pollock,  for  the  plaintiff* 

Wilde,  Serjt,  and  Comyn,  for  the  defendant. 
[Attomies — Spike,  and  H,  H,  Duneombe.'] 


In  the  ensuing  Hilary  Term,  Toddy,  Serjt.,  moved,  pur- 
suant to  the  leave  given.  In  addition  to  the  cases  cited  tt 
the  trial,  the  case  of  Turner  v.  Richardson  (a)  was  mentioned. 

The  Court  said^  that  the  case  of  Crofi  v.  Peek  was 
not  in  point,  as  it  was  decided  on  the  ground  that  the  pro* 
visional  assignee,  being  the  public  officer  of  the  court,  had 
no  discretion;  and  that  Turner  v.  Richardson  waa  pre* 
cisely  in  point. 


a  public  officer,  must,  by  the  mere 
fact  of  the  assignment  to  him,  be 
taken  to  have  accepted  all  the  in- 


terest the  insolvent  had  m  hispn>- 
perfy  so  assigned, 
(a)  7  East,  336. 


Dee.  id. 


Hubert,  Gent.,  one,  &c.  v.  Moreau. 


xeAr^mf  Assumpsit  for  work  and  labour.  Pleas— First,  non^ 
bankrupt,  and    assumpsit;  and  second,  that  the  defendant  became  bdt- 

before  he  had 
got  his    certifi- 

cite,  called  at  the  office  of  his  attorney  to  whom  he  was  indebted,  and  wrote  there,  the  attorncf  ai^ 
being  at  home,  a  letter  promising  to  pay  him  a  sum  of  100^  The  only  signature  was  a  ll«i* 
of  the  pen,  which  it  was  contended  by  the  plaintiff  formed  the  letter  M.,  the  initial  letter  rf*> 
^fcndant  s  name:  Held,  that  if  it  was  an  M.,  it  was  not  a  sufficient  signature  under  the  sti!** 
Oeo.  4,  c  16,  s.  131.  SmUe-^hMt  if  such  a  letter  bt  without  date,  die  tiine  whoi  It  ww  '^^ 
cannot  be  proved  by  parol  eridtnce. 
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nipt  on  the  4th  of  July,  1886.  The  plauitiff  was  an  at- 
toniejy  and  the  defendant  a  Frenchman,  named  Pierre 
Armand  le  Camte  de  Fontaine  Moreau^  It  appeared 
Aat  the  defendant,  being  indebted  to  the  plaintiff  for  bu- 
ainesB  done,  called  at  his  office,  and  wrote  a  letter  in 
French,  which  he  left  for  the  plaintiff,  he  net  being  at 
home.  The  tetter  requested  the  plaintiff  not  to  be  angry 
at  the  defendant's  not  bringing  him  any  money,  mention- 
ed an  expectation  of  getting  some  by  an  arbitration  which 
was  then  in  progress,  and  concluded  with  a  passage,  of 
which  the  following  is  a  translation:  **  T  cany  however , 
assure  you  for  certain^  that  before  4he  \5th  of  next 
month,  I  shaU  be  able  to  let  you  have  100/."  This  letter 
was  not  dated,  and  the  question  of  fact  in  the  cause  was, 
at  what  time  it  was  written ;  it  being  contended  on  the 
part  of  the  plaintiff  that  it  was  written  on  the  ^d  of  Au- 
gust: and  on  the  part  of  the  defendant,  that  it  was  written 
on  the  31st  of  May.  In  the  first  case  it  would  be  after, 
and  in  the  second  before  the  defendant's  bankruptcy. 

For  the  purpose  of  shewing  that  it  was  written  on  the 
S3d  of  August,  a  clerk  of  the  plaintiff's  was  called,  who 
stated  that  he  was  present  on  that  day  while  the  defendant 
was  writing  it. 


Hubert 

MORBAV. 


fFildey  Serjt.,  for  the  defendant,  objected  to  this  mode 
of  supplying  the  date  by  parol.  By  the  6  Geo.  4,  c. 
16,  s.  131  (a),  it  is  provided,  that  a  bankrupt  shall  not  be 
liable  upon  any  promise  to  pay  a  debt  discharged  by  his 
certificate,  unless  such  promise  be  in  writing.     The  ques- 


(a)  The  section  is  as  follows : — 
''And  be  it  enacted,  that  no  bank- 
rupt after  his  certificate  shall  have 
b€«ii  allowed  under  any  present  or 
ftitiire  commission,  shall  be  liable 
to  pay  or  satisfy  any  debt^  claim  or 
demand,  from  which  he  shall  have 
beck  disdiiurged  by  virtue  of  sudi 
•Mrtiieate,  or  any  part  of  such  debt. 


clum  or  demand,  upon  any  con- 
tract, promise  or  agreement  made, 
orno  be  made  after  the  suing  out 
of  the  commission,  unless  such 
promise,  contract  or  agreement  be 
made  in  wridng,  signed  by  the 
bankrupt,  or  by  some  person  there> 
to  lawfuQy  authorized  in  writing 
bymch  Inrnkrupt." 


HUBXRT 

V. 
MORIAU. 
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tion  as  to  when  the  letter  was  written  is  the  material  fact  in 
the  cause,  and  that  fact  b  sought  to  be  prored  by  parol, 
in  the  very  teeth  of  a  statute  which  guards  so  carefully 
against'  proYUig  the  promise  by  parol.  If  such  evidence  is 
allowed,  it  will  open  a  door  to  fraud,  by  giving  a  party  in 
possession  of  a  letter  written  before  a  bankruptcy,  the  op- 
portunity of  insisting  that  it  was  written  after. 

Best,  C.  J. — The  strong  inclination  of  my  opinioD 
is,  that  this  is  a  good  objection ;  but  I  will  not  dedde  it 
here;  but  let  the  cause  go  on,  and  leave  it  for  the  deci- 
sion of  the  Court 


The  letter  had  no  name  attached  to  it,  but  something 
that  looked  like  an  M. ;  and  Wilde,  Serjt.,  contended  that 
it  could  not  be  said  to  be  signed  as  required  by  the  sta- 
tute.    It  was  handed  to 

Best,  C.  J.,  who,  upon  looking  at  it,  observed- 
It  may  be  an  M.,  or  it  may  be  a  waving  line :  but  if  it  be 
an  M.,  I  am  of  opinion  that  it  is  not  sufficient,  as  the 
statute  requires  that  the  promise  should  be  signed.  It  is 
not  the  signature  of  a  man*s  name.  I  have  no  doubt  upon 
the  subject ;  but  for  the  sake  of  the  character  of  the  par- 
ties I  will  allow  the  cause  to  go  on. 

Tcuidy,  Serjt. — Perhaps  your  Lordship  will  allow  us  to 
produce  evidence  to  shew,  that  the  defendant  usuaDy 
signed  in  that  way. 

Best,  C.  J. — No,  I  will  not. 

Wilde,  Serjt.,  then  further  objected,  that  the  promise 
contemplated  by  the  statute,  was  one  to  be  made  after  a 
man  had  obtained  his  certificate,  and  not  before,  when  he 
was  not  discharged  from  his  legal  liabilities  (a). 

(a)  He  also  objected,  that  the     promise  to  pay  the  original  debt» 
promise  in  the  letter  was  not  a     which  alone  would  snppoit  (^ 
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Best^  G.  J. — 1  think  that  as  the  statute  is  penned,  any        IS2G. 
promise  having  the  requisitels  of  the  act  made  after  [the  *    Hubert 
bankruptcy,  will  not  be  discharged  by  the  certificate.  Mobbau 

A  Frenchman,  who  was  called  as  a  witness,  stated,  on 
being  shewn  the  letter,  that  in  his  opinion  the  mark  which 
was  taken  to  be  an  M.,  was  nothing  but  a  flourish. 

Upon  this  Best,  C.  J.,  said,  that  he  would  nonsuit  the 
plaintifi^;  but  that,  for  the  sake  of  the  character  of  the 
parties,  he  would  take  the  opinion  of  the  Jury  upon  the 
question  of  fact,  as  to  when  the  letter  was  written. 

This  question  was  accordingly  submitted  to  them,  and 
the  Jury  found  that  the  letter  was  written  on  the  S3d  of 

™  Nonsuit,  with  leave  to  move. 

Vaughan  and  Taddy,  Serjts.,  and  Abraham,  for  the 
plaintiff*. 

WiUe,  Serjt.,  and  Justice,  for  the  defendant. 
[Attonues — Hubert,  and  Fisher  jr  S,] 


In  the  ensuing  Hilary  Term,  Vaughan,  Serjt.,  moved, 
pursuant  to  the  leave  given. — He  cited  the  case  of 
Schneider  v.  Norris  (a),  and  contended  that  the  M .  was 
a  sufficient  signing  within  the  act,  it  being  the  sign  used 
by  the  party,  to  denote  that  the  instrument  was  his. 


acdon,  but  a  special  promise  to 
pay  100/.  on  the  1 5th  of  the  next 
month:  but  upon  this  objection 
no  decision  was  given. 

(a)  2  M.  &  S.  286.  In  that  case 
a  bill  of  parcels,  in  which  the  name 

VOL.  II. 


The  Court  refused  a  rule. 

of  the  vendor  was  printed,  and 
that  of  the  vendee^  written  hy  the 
vendor,  was  held  to  be  a  sufficient 
memorandum  of  the  contract, 
within  the  statute  of  frauds. 

N  N 
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r 

Adjourned  Sittings  in  London,  after  Michaelmas 

Term,  1826. 


Dee.  lith.  Proctor  v.  Jones. 

b  ^  vcndir*'  Assumpsit  to  recover  the  price  of  a  quantity  of  wine. 

of  casks  of  wine  The  plaintiflTs  clerk  proved  that  he  went  with  the  plain- 

docifs  with^the  ^1^  &n<i  defendant  to  the  London  Docks^  for  the  purpose 

iniUais  of  the  of  the  defendant's  tasting  some  wine  of  the  plaintiff's.    Af- 

purchaser,  at  his  o  * 

request,  and  in  ter  several  sorts  had  been  tasted,  and  the  prices  men- 
termsofpayment  tioned,  the  defendant  agreed  to  take  two  casks  of  Port, 
IS'uedliMh^'"  and  directed  the  witness  to  mark  them  with  the  initials  of 
time,  and  con-    his  name,  that  no  mistake  might  occur.     On  being  asked 

•equently  the  ,    ,  ,  °  " 

contract  not  be-  his  initials  by  the  plaintiff,  he  said  they  were  T.  J.;  and 
nS anaccept-"  '^*  *'•  ^^  ^^^^  marked  on  the  casks  by  the  witness  in  the 
ance  under  the    defendant's  presence:  a  third  was  afterwards  marked  in 

l7th  section  of  '^ 

the  statute  of     the  same  way.     The  plaintiff  then  left ;  and  the  witness 

frauds. 

and  the  defendant  went  towards  another  warehouse  to 
see  some  Cape  wine;  and  while  they  were  going,  the  de- 
fendant said,  that  he  had  laid  out  a  good  deal  of  money 
in  gin,  and  should  want  some  time  for  the  wine.  The 
witness  told  him  he  might  have  two  months,  and  he  said 
that  would  do  very  well.  The  defendant  then  said  that 
he  had  several  cases  in  the  Court  of  Requests,  and  he 
must  go  there,  or  he  should  be  nonsuited,  but  added»  diat 
the  witness  knew  what  would  suit  him ;  and  he  left  it  to 
him  to  select  for  him  both  with  regard  to  the  quality  and 
price. 

For  the  plaintiff,   the  case  of  Anderson  v.  Scoti  (a)f 
was  cittfd. 


(a)  1  Camp.'  N.  P.  G.  235  n.  of  the  plaintiff's  initials  on  ^ 

That  case  was  special  astumpiit  casks  hy  the  defendant's  agen^l^ 

for  the  non-delivery  of  wines;  and  the  presence  of  all  the  parte 

Lord  ElUnharowgh  held,  that  the  amounted  to  a  delivery  undtf  At 

catting  off  the  pegs  by  which  the  statute  of  frauds, 
wine  was  tasted,  and  the  marking 
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Wilder  Serjt.,  for  the  defendant. — An  act  done  by  the 
vendor,  is  not  an  act  which  will  bind  the  purchaser  under 
^  statute  of  frauds.  There  was  no  contract  at  the  time 
of  marking;  the  contract  was  made  afterwards:  marking 
is  not  sufficient.  Anderson  v.  Scott  has  been  considered 
a  very  strong  case.  The  words  of  the  statute  (a)  are,  that 
'*  no  contract  for  the  sale  of  any  goods,  wares,  and  mer- 
chandizes, for  the  price  of  10/.  sterling,  or  upwards,  shall  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  ear- 
nest to  bind  the  bargain,  &c."  It  does  not  appear  in  what 
condition  the  wines  were  at  the  Docks,  to  what  order  they 
were  deliverable,  or  to  what  liens  they  were  subject. 
What  occurred  cannot  be  said  to  be  equivalent  to  an  ac- 
tual receipt,  when  it  does  not  appear  that  the  purchaser 
had  any  control  over  the  wine. 


Hutchinson^  on  the  same  side,  referred  to  the  cases  of 
Farebrother  v.  Simmons  (6),  Baldey  and  Another  v.  Par^ 
ier(c)f  and  Thomson  v.  Maceroni{d). 


(«)  29  Car.  2,  c.  3,  a.  17. 

(h)  5  B.  &  A.  333.  The  point 
dedded  in  that  case  is,  that  the 
i^nt  contemplated  by  the  17th 
section  of  the  statute  of  frauds^ 
who  is  to  bind  a  defendant  by  his 
agnatnre,  must  be  a  third  person, 
and  not  the  other  contracting  par- 
ty ;  and  therefore,  if  an  auctioneer 
write  down  the  defendant's  name, 
byluB  authority,  opposite  to  the 
lot  purchased,  such  entry  is  not 
sufficient,  in  an  action  brought  in 
the  name  of  the  auctioneer,  to  take 
the  case  out  of  the  statute. 

(c)  2  B.  &  C.  37.  Assumpsit  for 
goods  sold.  The  plaintiffs  were 
linen-drapers;  and  the  defendant 
came  to  their  shop  and  bargained 
for  varioiis  articles.  A  separate 
fnee  was  agreed  on  for  each,  and 
no  one  article  was  worth  10/.  The 


defendant  marked  some  with  a 
pencil,  helped  to  cut  others  from 
the  bulk,  and  some  were  measured 
in  his  presence.  A  bill  of  parcels 
was,  at  his  desire,  sent  with  the 
goods ;  he  refused  to  accept  them. 
It  was  decided  that  there  was 
but  one  contract  for  the  whole, 
and  that  there  was  no  delivery  and 
acceptance  of  any'  part  of  the 
goods,  and  therefore  that  the  case 
was  within  the  statute  of  frauds. 
S.  C.  3  D.  &  R.  220. 

(d)  3  B.  &  C.  1.  In  this  case, 
goods  of  the  value  of  \44L  were 
made  to  order,  and  remained  in 
the  possession  of  the  vendor,  at 
the  request  of  the  vendee,  with 
the  exception  of  a  small  part, 
which  the  vendee  took  away ;  and 
it  was  held,  that  there  was  no  ac- 
e^tance  of  the  rendut  of  the 
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Vaughan,  Serjt.,  in  reply^  contended,  that  the  proposi- 
tion was  a  mpnstrous  one,  which  was  sought  to  be  main-' 
tained  on  the  part  of  the  defendant.  He  cited  Elmore  y* 
Stone  (a). 


"■  \ 


t  •  t  « 


Best,.  C.  J. — That  case  has  been  overruled. 

Vaughan,  Serjt.  —  Could  the  plaintiff  have  had  a  right, 
if  he  had  heard  of  the  insolvency  of  the  vendee,  to  say 
there  was  no  delivery?  There  was  a  symbolical  delivery. 

4 

Manning y  on  the  same  side. — The  case  of  BcMetfi. 
Parker  is  distinguishable  from  this,  because  there  the 
goods  were  capable  of  delivery;  but  here  they  were  not, 
partly  on  account  of  their  bulk,  and  partly  on  account  of 
the  necessity  of  previously  paying  the  duty. 

Best,  C.  J. — ^The  statute  of  frauds  and  the  statute  of 
limitations  were  both  so  much  objected  to  at  the  time 
when  they  were  passed,  that  the  judges  appeared  anxious 
to  get  them  off  the  statute-book ;  but  in  later  times  they 
have  become  desirous  to  give  them  their  full  effect  I 
think  the  statute  of  frauds  is  a  good  and  wholesome  sta- 
tute. In  other  countries,  contracts  am  made  in  writing* 
If  my  Lord  EllenborougK  s  opinion  in  the  case  of ,  Scotia* 
Anderson  was  an  opinion  upon  a  matter  of  common  law, 
I  should  act  upon  it;  but  it  is  on  the  constructioa  of 
a  statute ;  and  the  words  of  the  statute  are  against  it  I^ 
is  the  intention  of  the  statute,  that  there  should  be  as  com- 
plete a  delivery  as  can  be  according  to  the  nature  of  the 
article.  It  cannot  be  said  in  the  present  case,  that  the  d^ 
fendant  actually  received  the  goods.     Could  the  vendee 


goods  within  the  statute  of  frauds. 
-S-.  C.  4D.  &R.619. 

(a)  1  Taunt.  468.  The  point 
there  decided  is,  that  ''if  a  man 
bargains  for  thepurchase  of  goods, 
and  desires  the  vendor  to  keep 


them  in  his  possesnon  for  an  eip^ 
cial  purpose  for  the  vendee,  and  the 
vendor  accepts  the  order,  tbii  ^ 
a  sufficient  delivery  of  the  gwdi 
within  the  statute  of  frauCi.* 
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maintain  trover  if  the  goods  were  not  delivered  ?— Cer- 
tainly he  could  not,  for  the  seller  would  have  a  lien  on 
them  for  the  price,  as  there  was  no  stipulation  as  to  pay- 
ment at  a  future  time.  But  not  only  was  there  no  deli- 
very, but  there  was  no  complete  contract  at  the  time  of  the 
marking;  for  at  that  time  the  time  of  payment  was  not 
agreed  upon ;  but  it  was  settled  in  a  conversation  after- 
wards. If  there  was  no  complete  contract  at  the  time  of 
the  marking,  then  the  marking  cannot  be  an  acceptance 
under  the  statute.  If  the  plaintiff  had  made  a  trans- 
fer in  the  Dock  books,,  that  would,  in  my  opinion,  have 
been  a  symbolical  delivery.  I  thinks  looking  to  the  words 
of  the  statute,  that  I  am  bound  to  call  the  plaintiff. 

Nonsuit. 
VaughaUy  Serjt.,  and  Mannings  for  the  plaintiff. 

WildCi  Serjt.^  and  Hutchinson^  for  the  defendant. 

[Attomies — Boxer y  and  Harmer,'] 


Proctor 
Jones. 


RuTHVEN  V,  Brown,  Esq.  />ec.  isth. 

J  HE  declaration  stated,  that  the  plaintiff,  in  Easter  A  prisoner  in 
term,  5  Geo.  4,  recovered  against  James  Ilaselden,  231/.,  {|ld  obSredT 
•a«  his  damaires,  as  by  the  record  and  proceedings  thereof  ^y-f"'® »"  ^^^ 

^     ^  'f  r  o  usual  form,  per- 

more  fully  appeared;  and  that  on  the  2;  th  day  of  Novein-  mitting  him  to 
ber,  in  Michaelmas  Term,  1824,  the  said  James  Haselden,  transacThis^af- 
.then  being  in  the  custody  of  the  defendant,  as  Warden  of  thh  hU^^t'T 
the  Fleet  Prison,  was  brought  to  the  bar  of  the  Court  of  sei,  and  to  re- 
Common  Pleas,  and  re-committed  thence  in  execution,  day.  He  went 
It  then  alleged  a  further  bringing  up  and  a  remand  on  the  w'eiis  thea*tre, 
84th  January,  1825,  and  then  went  on  to  state,  that  af-  ^»»«^'-«  »>f  ^^ 

•'  '  seen  as  late  as 

terwards,   to  wit,  on  the  10th  day  of  June,  1825,  the  haifpastiiin 

the  evening: — 

Ktutned  within  the  ambit  of  the  prison  before  12  at  night,  the  Warden  could  not  be  liable  in  an  ac- 
tion for  an  escape,  notwithstanding  the  abuse  and  misapplication  of  the  rale. 


HUTHVIN 
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defendant  permitted  Haselden  to  escape  from  his  cui* 
tody,  the  plaintifF  being  then  imsatbfied  of  his  da* 
magesy  by  reason  of  which  an  action  accrued  to  the 
plaintiff  to  demand  and  have  from  the  defendant  the 
said  sum  of  231/.  The  pleas  were  nil  debet,  and  seTeial 
special  pleas  of  justification;  one  of  which  was,  that  on 
the  said  10th  of  June,  1825,  a  certain  rule  or  order  was 
made  by  the  Court  of  Common  Pleas,  whereby  it  was  oiw 
dered,  that  the  said  James  Haselden  should  have  leave  to 
go  abroad  that  day  out  of  the  said  prison  of  the  fleets  to 
transact  his  affairs,  and  advise  with  his  counsel,  and  to  re- 
turn to  the  same  prison  the  same  day,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided^  The 
plea  then  alleged  that  the  said  James  Haselden  did  return 
to  the  said  prison,  and  into  the  custody  of  the  defendant, 
as  Warden,  on  that  day,  pursuant  to  the  rule.  To  this  the 
plaintiff  replied,  that  the  said  James  Haselden  did  not  re- 
turn  to  the  said  prison,  and  into  the  custody,  &c.  pursu- 
ant to  the  said  rule,  in  manner  and  form  as  alleged  in  the 
plea.  This  replication  concluded  to  the  country;  and]^ 
sue  was  joined  upon  it. 

An  examined  copy  of  the  record  of  the  judgment  in  the 
cause  of  Ruthven  v.  Haselden  was  produced,  firom  which  it 
appeared  that  it  was  of  Michaelmas  Term. 


The  defendant's  counsel  objected,  that,  as  the  dedan- 
lion  stated,  that  the  judgment  was  recovered  in  Easter 
Term,  there  was  a  variance. 


The  plaintiff's  counsel,  in  answer  to  the  objection,  dted 
the  cases  of  Purcel  v.  M'Namara  (a),  and  Stoddart  t» 
Palmer  (6). 


(a)  9  East,  157. 

(&)  3  B.  &  C.  2,  and  4  D.  & 
R.  624.  Action  for  a  false  return 
to  %  fieri  faciat.  The  declaration 
stated,  that  the  plaintiff  in  Trinity 
Term,  3  Geo.  4,  by  the  jud^ent 


recovered,  &c.,  condu^ng  wil^ 
the  words,  "  as  appears  by  the  re- 
cord." The  proof  was  of  a  jn^ 
ment  in  Easter  Term,  3  Geo.  4.  It 
was  held  that  this  was  no  varivfli^ 
for  that  the  averment,  "  as  i^- 
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Best,  C.  J. — Upon  the  authority  oiStoddari  v.  Palm^f 
I  am  of  opinion,  that  it  is  no  Tariance. 

Proof  of  the  remand  and  commitment  of  Haselden  un- 
der the  writ  of  Habeas  Corpus^  was  then  given. 

An  order  of  Mr.  Justice  Park  made  on  the  14th  of  No-- 
yember,  1825,  requiring  the  plaintiff  to  furnish  a  particular 
in  writing,  of  the  days  and  times  on  which  he  meant  to  in* 
sist  that  Haselden  escaped,  and  also  an  order  of  the  same 
learned  Judge  confining  him  to  the  28th  of  November,  1824, 
the  SOth  of  January,  1825,  and  the  10th  of  June  1825, 
being  the  three  times  mentioned  in  the  particular. 

A  witness  was  called,  who  proved,  that  on  the  evening 
of  the  10th  of  June,  1825,  he  saw  Haselden  at  Sadler's 
Wells  Theatre,  which  place  they  left  at  the  same  time, 
0Mr.  between  a  quarter  and  half  past  1 1  at  night. 

On  the  11th  of  January,  1825,  a  written  notice  was 
served  on  the  defendant,  signed  by  the  plaintiff's  then  at- 
tomies^  stating  that  Haselden  had  been  seen  at  Kensing** 
ton,  and  threatening  an  action  if  the  defendant  did  not  lock 
him  up. 

A  witness  was  also  called,  who  stated,  that  on  the  7th 
of  March,  1825,  he  accompanied  the  plaintiff  to  the  de- 
fendant's, and  had  an  interview  with  him :  the  plaintiff  said, 
that  he  was  come  to  give  notice  that  Haselden  had  again 
been  seen  out  of  the  rules ;  that  he  had  been  seen  in  Surry 
by  a  Mr.  Pearson,  who  would  tell  the  defendant  when  it 
was,  if  he  would  call  upon  him.  The  plaintiff  also  desired 
that  the  defendant  would  bring  Haselden  within  the  walls. 
The  defendant  said,  that  he  should  not  call  on  Pearson, 
bat  if  Pearson  would  call  on  him,  he  would  hear  what  he 
had  to  say ;  and  that  he  should  not  deprive  Haselden  of 
the  rules,  as  he  had  given  security  and  had  paid  for  them. 
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pean  by  the  record/'  was  surplus- 
mt,  and  might  be  rejected,  inas- 
anichai  the  judfpnent  was  not  the 


foundation  of,  but  mere  induce- 
ment to,  the  action." 
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The  plaintiff  said,  that  he  should  proceed  against  the  de- 
fendant if  Haselden  was  again  seen  out  of  the  rules.  The 
defendant  said  he  might  do  as  he  pleased,  for  he  was  well 
secured,  and  should  not  bring  him  within  the  walls. 

Haselden  had  been  discharged  out  of  custody  by  a 
Judge's  order,  on  payment  of  the  debt,  but  without  preju- 
dice to  the  plaintiff's  action. 

For  the  defendant,  the  day-rule,  of  the  10th  June^  was 
put  in,  (an  objection  that  it  was  admitted  by  the  terms  of 
the  replication  having  been  overruled).  It  was  in  the  usual 
form.  ^  .       ., 

(  Witniesses  were  then  called  to.  shew  that.  Haselden  was 
at  his  lodgings  .within  the  rules  before  IS  at  night  on  that 
day,. but  their  testimony  was  materiaUy  shaken  on  their 
cross-examination. 

Vaughan^  Serjt.,  for  the  defendant. — It  has  been  de- 
cided that  a  day  rule  operates  for  the  entire  day.  /  The 
most  liberal  and  ample  construction  has  been  put  upon 
the  permission  of  the  Court.  Field  v.  Jones  (a).  .  When 
Haselden  was  coming  from  Sadler's  Wells^  he  was  under 
the  protection  of  the  law,  and  had  a  right  to  go  where  he 
pleased.     There  was  no  escape. 

Bosanquet,  Serjt.,  for  the  plaintiff. — The  object  of  a 
day  rule  is,  that  a  mlan  may  transact  his  business,  and  ad- 
vise with  his  counsel ;  these  are  the  terms  of  the  order:  bat 
a  man  is  not  allowed  to  be  out  till  past  1 1  at  night,  and  to 
amuse  himself  by  going  to  theatres.  The  business  of  the 
Courts  is  oyer  long  before  that  hour.  Though  the  wit- 
nesses should  be  believed,  who  swear  that  Haselden  was  at 
home  before  twelve,  yet  as  he  was  not  out  for  the  purpeses 


(a)  9  East,  151.  Tlus  case  de- 
cides that  a  day  rule,  when  made, 
covers,  by  relation  back,  the  liber- 
ation of  a  prisoner  who  had  signed 
the  petition,  but  had  gone  out  of 


the  prison  before  the  ntting  of  the 
Court  on  the  same  day,  thffi^ 
the  marshal  were  sued  for  tkit 
escape,  which  occurred  befflR^ 
sitting  of  the  Court. 
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mentioned  in  the  rule,  that  is  no  justification.  The  plea 
aays,  he  returned  in  pursuance  of  the  rule;  but  we  deny  Ruthybh 
that  in  our  replication.  There  is  a  rule  of  the  Court  of  g^^^ 
King's  Bench,  of  the  SOth  Geo.  3,  mentioned  in  3  T.  R. 
684,  that  every  prisoner  of  that  Court  having  a  day-rule, 
shall  return  within  the  walls  or  the  rules  at  or  before 
9  o'clock  at  night ;  that  is  the  reasonable  and  proper  time, 
and  I  apprehend  that  my  Lord  Chief  Justice  will  consider 
that  rule  as  affording  a  reasonable  construction  of  the  law 
npon  the  subject,  and  apply  such  construction  to  the  day- 
rules  of  the  Court  of  Common  Pleas,  With  respect  to 
the  case  cited  of  JField  v.  Jones,  it  has  nothing  to  do  with 
this  point. 

Best,  C.  J. — As  to  the  law  upon  the  subject,  I  am  of 
opinion  that  the  Warden  is  not  answerable  for  the  abuse 
of  the  order  of  the  Court.  Haselden  obtained  the  day- 
rule  by  fraud.  It  was  not  obtained  for  the  purposes  of 
business,  but  to  enable  him  to  pursue,  at  the  expense  of 
his  creditors,  amusements  which,  in  him,  were  highly  crim- 
inal. But  that  arose  from  a  defect  in  the  rule  of  our 
Court.  The  Warden  was  bound  to  obey  that  nde,  and  is 
not  answerable  for  any  misuse  of  it  by  the  party  obtaining 
it,  provided  such  party  returned  within  the  ambit  of  the  pri- 
son before  twelve  at  night.  I  cannot  take  the  rule  of  the 
King's  Bench  as  an  exposition  of  the  general  law,  but  as 

*  itself  creating  a  new  law ;  and  therefore  I  think  the  only 
question  is,  did  this  man  return  within  the  rules  before  12 
at  night  on  the  10th  of  June.  We  can  improve  upon  the 
rule  of  the  King's  Bench,  and  make  an  order  not  only  that 
a  party  shall  return  at  9  o'clock,  but  also  that  he  shall  not 
be  at  liberty  to  go  to  public  places  of  amusement.  But 
unfortunately,  at  present,  we  have  no  such  rule.  There 
18  a  case  in  the  King's  Bench  (a),  which  decides  that  going 
beyond  the  rules  is  not  an  escape.  But  if  the  Warden,  after 

'  notice  that  a  man  has  been  abusing  his  privilege,  by  going 
beyond  the  rules,  does  not  think  it  right  to  lock  that  man 

(a)  Banafoni  t.  WMer,  «  T.  R.  136.      . 
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up9 1,  for  one,  shall  require  a  very  long  argument  to  o(h»- 
vince  me,  that  it  is  not  a  negligent  or  voluntary  escape. 
And  I  am  of  opinion,  that  if  such  notice  be  given,  it  is  the 
duty  of  the  Warden  to  make  enquiry  into  it,  for  if  the  in- 
formation is  true,  he  will  be  liable.  His  Lordship  then 
left  it  to  the  Jury  to  say,  whether,  in  fact,  Haselden  re- 
turned before  12  at  night,  telling  them,  that  if  they  thought 
he  did  not,  they  must  find  a  verdict  for  the  plaintiff;  but 
with  nominal  damages  only,  as  the  original  debt  and  costs 

had  been  paid. 

The  Jury  found  for  the  plaintiff. 

Bos'anquet  and  Toddy,  Serjts.,  and  Perring,  for  the 
plaintiff. 

Vaughan,    LaweSy  and   Wilde^   Serjts.,    for   the  de- 
fendant. 

[Attornies — E.  Isaacs^  and  PuZ/efi.] 


This  decision  was  confirmed  by  the  Court,  in  the  fol- 
lowing Term;  and  a  rule  was  subsequently  made  requiring 
all  persons  to  whom  day  rules  should  be  granted  to  return 
within  the  rules  by  nine  o'clock  in  the  evening. 


A^aumed  Sittings  at  London,  after  Michaelmat 

Term,  1826. 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Dee.  \bik.  Gresham  v.  Postan. 

In  an  action  on    f^ASE  for  falselv  Warranting  a  horse  to  be  quiet  in  ha^ 

the  case  for  a  ^  °  /•    j 

breach  of  an  ez-  ness.— In  the  declaration  it  was  averred,  that  the  defend- 

SraToTO^wM  ^*  ^^^  ^"^^^  *^®  horse  to  be  unquiet  in  harness.    No 
quiet ;  if  the      evidence  was  given  of  the  scienter. 

declaration  al-  ^ 

lege  that  the  de- 

ftndant  well  knew  him  to  be  unquiet,  thii  it  an  unneeesaary  avenneiit,  and  need  not  be  proved. 
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Wilder  Serjt,  for  the  defendant,  contended,  that  al- 
though it  might  be  unnecessary  to  aver  this  in  the  declara- 
tion ;  yet  as  it  was  so  averred,  ihe  plaintiff  could  not  re- 
cover without  its  being  proved. 

Vaughan,  Serjt,  and  Kelly,  contra. — It  is  clearly  an 
unnecessary  and  superfluous  averment.  If  it  was  not,  the 
declaration  would  never  be  perfect  without  it ;  and  if  we 
prove  all  the  averments  that  are  necessary  to  support  our 
action  that  is  enough,  and  we  are  entitled  to  recover. 

Best,  C.  J. — It  is  certainly  unnecessary  to  allege  that 
the  defendant  knew  the  horse  to  be  unquiet;  and  it  being 
unnecessary  to  allege  it,  it  need  not  be  proved. 

Verdict  for  the  plaintiff. 

Vmtghan,  Serjt.,  and  Kelly,  for  the  plaintiff. 
Wilde,  Serjt.,  and  Moody,  for  the  defendant. 

{AUoTmeB-^Greshtam,  and  Seart A.] 


Gbbsham 

POSTAN- 


For  the  usual  fbrxn  of  declaring      Homeattle  v.  Moat,  ante.  Vol.  1, 
in  case  on  an  express  warranty,     p.  166. 
2  Chitt  Plead.  316;  and  see 


BuszARD  and  Others,  Assignees  of  Jones  and  Another, 

Bankrupts,  r.  Capel« 

JTROVER  for  two  barges  named  Spring  and  Autumn, 
which  had  been  taken  under  a  distress  for  rent  by  the  de- 
fendant, who  was  the  receiver  appointed  by  the  Court  of 
Chancery,  of  the  profits  of  the  estate  of  the  party  under 
whom  the  bankrupts  held  Davis's  wharf,  in  Lower  Thames 
Street. 
The  barges,  at  the  time  when  they  were  taken,  were 
in  the  rives,  underneath  the  wharf,  and  fastened  by 

ing  M  much  on  the  premises  demised  m  the  nature  of  the  thing 


Dee.  \6th. 


Barges  lying  in 
a  river  close  to 
a  wharf,  and 
fastened  to 
piles,  intended 
partly  for  the 
support  of  the 
wharf,  and  part- 
ly that  baiges 
may  be  attach- 
ed to  them,  may 
be  distrained  finr 
rent  due  in  re- 
spect of  the 
wharf,  they  be* 
win  admit  oil 
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ropes  to  piles  driven  down  close  by  the  side  of  the  brick- 
worky  partly  for  the  support  or  protection  of  a  graiiaiy 
which  was  on  the  wharf^  and  partly  for  the  purpose  of  )uv- 
ing  barges  attached  to  them.  There  was  no  space  between 
the  edge  of  the  water  and  the  granary^  so  that  a  person 
might  step  out  of  the  building  at  once  into  the  barges. 

• 

VaugAaUf  Serjt*,  for  the  plaintiffs,  contended  that  the 
'  barges  ought  not  to  have  been  taken,  as  they  could  not  be 
said  to  be  on  the  premises. 

Best,  C.  J. — I  shall  tell  the  Jury,  that  if  the  piles  are 
constantly  used,  they  form  a  part  of  the  demised  pre^uses. 
The  liberty  of  attaching  barges  to  them  is  one  of  the  con* 
veniences  and  advantages  of  the  wharf. 

The  lease  granted  to  the  bankrupts  was  then  iea4*  It 
described  the  property  as  a  wharf  ground  and  premises 
next  to  the  river  Thames,  and  a  brick  built  warehouse, 
and  contained  the  words  ^'  together  with  all  easements, 
profits,  commodities,"  &c. 

Best,  C.  J. — If  there  had  been  nothing  in  the  deed  but 
the  word  wharf,  I  should  have  thought  that  description 
sufficient;  for  the  barges  were  as  much  attached  as  the  na- 
ture of  the  thing  would  admit. 

Vaughatif  Serjt. — The  river  is*  a  public  river,  and  the 
party  has  no  interest  in  the  soil. 

Best,  C.  J. — ^That  makes  no  difference.  As, the  piles 
are  fastened  to  the  building  partly  for  its  support  9xA 
partly  for  the  purpose  of  attaching  barges  to  them,  tbe 
barges  must  be  taken  as  being  on  the  demised  preoiises.. 

FaughaUf  Serjt 9  then .  endeavoured  to  estal^li^h  a.cise 
of  fraudulent  preference.  He  called  the  bankrupt's  derk, 
who  proved  that  he  saw  the  barges  in  the  stream,  about 
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the  middle  of  the  day  before  the  distress.  That  the  bar- 
ges were  not  wanted  for  the  purpose  of  being  used  in  the 
business  on  the  day  of  the  distress,  and  that  he  did  not  re- 
member their  being  brought  along' side  the  wharf  on  any 
occasion  before,  when  they  were  not  wanted.  He  added, 
that  he  could  not  swear  that  either  of  the  barges  had  been 
used  for  a  week  before  the  distress. 

It  was  also  proved,  by  the  examination,  under  the  com- 
mission, of  one  of  the  defendants,  who  was  the  broker,  that 
on  the  evening  before  he  told  one  of  the  bankrupts  that 
he  should  come  down  the  next  morning  and  distrain,  upon 
which  the  bankrupt  said  that  he  knew  that  rent  was  due, 
and  expected  a  distress.  ' 

Best,  C.  J. — You  see  the  difficulties  which  you  have  in 
this  case.  You  will  be  met  by  proof  that  the  barges  were 
legally  distrained. 

Vaughan,  Serjt. — But  fraud  may  always  be  inferred 
from  circumstances. 

Best,  C.  J. — Do  you  think  you  can  persuade  a  Jury  to 
infer  it  from  such  circumstances  as  these  ?  Why  don't 
you  call  the  bankrupt  ? 

Vaughan,  Serjt. — He  has  not  received  his  certificate. 

Best,  C.  J. — You  can  call  him  if  the  other  side  do  not 
object. 

fFildCf  Serjt. — This  action  is  defended  under  an  order 
of  the  Court  of  Chancery ;  and  I  would  appeal  to  your 
Lordship  to  know,  whether  I  have  authority,  in  such  a 
case,  to  waive  any  objection. 

Best,  C.  J. — I  should  think  the  Court  of  Chancery 
would  be  the  first  to  wish  all  the  facta  to  be  discovered. 
I  cannot  give  advice  on  the  subject;  but  I  will  say  to  the 
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1826,       Court  of  Chancery,  that  it  was  my  opinion  that  the  bank- 
BuszA&D      nipt  ought  to  be  called. 


CUpbu 


fPilde,  Serjt.— We  do  not  take  by  this  delivery  of  tbe 
bankrupts,  but  by  the  act  of  the  law. 

Best,  C.  J.,  to  Vaughan,  Serjt.— This  is  a  most  angu- 
lar case;  but  I  think  you  must  first  shew  that  the  barges 
were  brought  within  the  ambit  of  the  premises  by  fraud, 
and  when  you  have  done  that,  I  will  give  you  my  opinkm 
upon  the  law. 

A  witness  was  then  called  for  the  purpose  of  making 
out  that  fact,  but  not  being  able  to  do  so  the  plaintiffs  were 

Nonsuited* 

Vaughan,  Serjt.,  for  the  plaintiffs. 

Wilde  and  Adams,  Serjts.,  for  the  defendants. 

[Attomies— Fan  Sandau  4*  T.,  and  Kh 


In  the  ensuing  Term  the  Court  granted  a  rule  niii  fo 
a  new  trial,  which  was  afterwards  discharged. 


Dee.  \6th.  Smith  f  •  Sparrow  and  Another. 

A  broker  having  ASSUMPSIT  on  a  contract  for  the  purchase  of  a  quaiH 

a  general  autho-  ^ 

rity  to  purchase    tlty  oi  nutmegS. 

JSlSTnX^ng  For  the  plaintiff;  James  Smith  was  called,  who  was  his 
purchased  some  brother,  and  carried  on  business  as  a  broker  in  the  firm  of 

for  that  person 
on  a  Saturday, 

went  to  another  perwn  on  the  Sunday  and  offered  them  to  him  for  lale,  nying  that  he  wcoM 
deliver  the  contract  on  the  Monday.  The  person  to  whom  they  were  offered  said,  thftt  he  paast  hait 
the  contract  on  that  day  (the  Sunday).  A  bought  note  was  accordingly  delivered  to  him  on  ibt 
Sunday.  The  broker  could  not  say  when  he  made  out  a  sold  note  for  the  vendor ;  whether  it  «|i 
within  a  week  or  more  from  the  Sunday;  but  suted  that  he  informed  him  of  the  sale  oo  the  Mob* 
day  or  Tuesday.  The  entry  in  the  broker's  book  was  not  signed:  Held,  1st,  That  the  coninrt 
wu  not  suflScient  under  the  statute  of  frauds;  and  secondly.  That  supposing  it  were  fo^  yet  tlMt  i 
would  be  void  on  aeceunt  of  its  having  been  made  on  a  Sunday. 
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Smith  &  Williams.  From  his  evidence  it  appeared,  that 
the  plaintiff,  who  lived  at  Chigwell,  and  had  retired  from 
business,  generally  had  funds  in  the  hands  of  Smith  &  Sp^rrqw. 
Williams,  and  gave  them  a  general  authority  to  purchase 
spice  for  him.  That  on  Saturday  the  26th  of  February, 
1825,  they  purchased  for  him  a  quantity  of  nutmegs,  of  a 
broker  named  Albrecht.  That  Smith  &  Williams  also 
did  business  for  the  defendants  F.  and  R.  Sparrow,  who 
were  tea  dealers  and  grocers.  That  on  the  morning  of 
Sunday  the  27th,  James  Smith,  the  witness,  whose  resi- 
dence was  at  Stockwell,  near  to  F.  Sparrow's,  called  upon 
him  and  asked  him  if  he  would  like  to  do  any  thing  in 
spices,  and  mentioned  to  him  the  nutmegs  he  had  bought 
on  the  Saturday,  and  offered  them  at  lis.  6d.  a  pound. 
Sparrow  said  he  would  take  them  at  1  Is.  3d.  Smith  said 
that  he  could  not  give  an  answer  till  he  had  been  to  town, 
and  added,  that  he  would  deliver  the  contract  on  the  Mon- 
day, with  that  for  some  mace,  which  Sparrow  had  or- 
dered. Sparrow  said  he  must  have  the  contract  that  day, 
as  he  was  going  down  to  the  country  to  get  somebody  to 
join  him  in  the  purchase.  Smith  went  to  town,  and  when 
he  returned  to  Stockwell  delivered  a  contract  to  Sparrow 
for  the  nutmegs,  at  1  Is,  3d.  It  was  then  read.  It  was 
dated  the  26th  of  February,  1825,  and  signed  Smith  & 
Williams,  and  commenced  as  follows  :—^*  Messrs.  F.  and  R. 
Sparrow.   We  have  this  day  purchased  for  you,  &c." 

There  was  a  note  on  the  face  of  it  in  Sparrow's  hand- 
writing, '^  to  sell  at  12^.  61/."  After  the  contract  was  de- 
livered. Sparrow  said  that  be  would  not  have  the  nutmegs 
sold  under  12s.  6d.  a  pound.  The  same  day  he  gave  Smith 
directions  to  buy  more,  and  left  him  his  address  at  Bristol, 
where  he  was  going.** 

The  entry  of  the  contract  in  the  broker's  book  was  read* 
It  was  ''F.andR.  Sparrow,  bought  of  Thomas  Smith,  ftc," 
dated  S6th  February.  It  was  not  signed.  The  whole  of 
the  entry  was  made  on  the  Sunday,  with  the  exception 
of  the  words  Thomas  Smith,  which  were  written  on  the 
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1826. 


CASES  AT  NISI  PR1US« 

Monday.  Smith,  the  broker^  said,  that  bis  brother  left  it 
to  them  to  do  the  best  they  could  for  him,  and  that  they 
sent  him  in  a  statement  every  year,  with  an  account  of  in- 
terest. He  also  said,  in  answer  to  questions  put  by  Best, 
C.  J.  9  that  he  never  told  Sparrow  that  he  was  s^ing  for 
his  brother.  That  he  could  not  say  when  he  made  out  a 
sold  note  for  his  brother,  whether  it.  was  ¥rithin  a  week  of 
the  sale  or  not ;  but  that  he  informed  his  brother  of  what 
had  been  done,  (both  of  the  purchase  and  the  sale),  on 
the  Monday  or  Tuesday.  The  sold  note  made  out  for  the. 
plaintiff  was  dated  the  S6th  of  February,  and  signed  Smith 
&  Williams. 


Best,  C.  J.,  observed. — ^It  is  material  to  know  when  this 
note  was  xnade  out;  because  the  question  is,  whether 

« 

there  must  not  be  two  parties  to  a  contract. 

fFilde,  Serjt. — Under  the  statute  of  frauds  it  is  enough 
that  the  party  to  be  charged  should  sign.  He  cited  Scoh 
derson  v.  Jackson  (a). 

Best,  C.  J. — Still  it  is  a  question  whether  both  must 
not  be  bound  to  make  a  contract. 


Albrecht,  the  broker  who  sold  to  Smith  &  Williamsi 
was  then  called,  and  stated  that  he  never  heard  of  Tho- 
mas Smith  as  the  buyer  till  several  days  after  the  prompt^ 
when  Sparrow  made  a  difficulty  about  the  contract;  and 
that  he  told  Smith  (the  witness)  that  he  did  not  wish  to  know 
the  principal,  as  he  looked  to  him. 

Vaughan,  Serjt.,  contended  that  the  broker  was  ^tUn 


(a)  2  B  &.  P.  2da  The  point 
there  dedded  is  as  follows:— 
''  A  bill  of  parcels,  in  which  the 
vendor's  name  is  printed,,  deli- 
vered to  the  vendee  at  the  time 
of  an  order  given  for  the  fu- 
ture delivery  of  goods,  seems  to 
be  a  suffident  memorandum  of 


the  contract  witldn  the  statute  of 
frauds;  at  all  events,  a  subsequest 
letter,  written  and  agned  by  tte 
vendor, .  referring  to  the  ordtfi 
may  be  connected  with  the  bill  of 
parcels,  so  as  to  take  the  case  ont 
of  the  statute." 
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the  law  against  carrying  on  business  on  a  Sunday.     He 

cited  Fennell  v.  Ridler  (a).  Smith 


fFilde,  Serjt.,  contra,  cited  Drurij  v.  De  Fontaine (fi); 
and  Bloxsome  v.  Williams  (c). 

Best,  C.  J. — There  are  different  decisions  upon  that 
point.  I  think  the  question  has  been  decided  too  nar- 
rowly. I  should  have  considered  that  if  two  parties  act 
so  indecently  as  to  carry  on  their  business  on  a  Sunday,  if 
there  bad  been  no  statute  on  the  subject,  neither  could  re- 
cover. Upon  this  point,  therefore,  I  will  give  you  leave 
to  move  to  enter  a  nonsuit,  if  the  verdict  should  be  for  the 
plaintiff.  But  there  is  another  point:  I  think  there  is  no 
contract  here ;  and  upon  this  point  I  should  wish  to  hear 
my  brother  Wilde. 

Wilde,  Serjt. — There  was  a  general  authority  to  buy, 
and  a  parol  bargain  has  been  proved.  The  statute  leaves 
the  parol  contract  binding  as  far  as  the  party  not  sought 
to  be  charged  is  concerned.  The  paper  put  in  contains 
all  the  requisites  of  a  contract,  being  signed  on  the  part  of 

(a)  8  Dow.  &  Ry.  204.  The  a  parol  contract  was  entered  in- 
point  decided  in  that  case  is,  to  for  the  purchase  of  a  horse 
tiiat  the  statute  29  Car.  2,  c.  7>  above  the  value  of  10/.  on  a  Sun- 
for  the  better  observation  of  the  day,  with  a  warranty  of  sound- 
Lord's  Day,  is  not  confined  to  ness,  and  the  horse  was  not  de- 
the  carrying  on  of  business  pub-  livered  and  paid  for  until  the 
licly;  and  therefore,  that  a  horse  Tuesday  following:  —  Held,  1st, 
dealer  cannot  maintain  an  action  that  the  contract  was  not  com- 
upon  a  private  contract  for  the  plete  until  the  latter  day  $  and  se- 
ttle and  warranty  of  a  horse,  if  condly,  that  supposing  it  to  be 
made  on  a  Sunday.  void  within  the  29  Car.  2,  c.  T, 

(&)  1  Taunt.  131.    ''  A  sale  of  still  it  was  not  an  available  objec- 

goods,  made  on  a  Sunday,  which  tion  on  the  part  of  the  vendor,  in 

if  not  made  in  the  exercise  of  the  an  action  for  the  breach  of  the 

ordinary  calling  of  the  vendor  or  warranty,  the  vendee  being  igno- 

Ins  agent,  is  not  void  at  common  rant  of  the  fact,  that  the  former 

law,  or  by  the  stat.  29  Car.  2,  c.  7  •"  was  exercising  his  ordinary  calling 

(e)  5  Dow.  &  Ry.  82.  "  Where  on  the  Sabbath-day." 

YOL»  If.  O  O 


V, 

Sparrow. 
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the  party  to  be  charged.  No  doubt,  there  must  be  mutu- 
ality; but  as  to  one  it  may  be  evidenced  by  parol,  though 
as  to  the  other  it  must  be  in  writing.  It  is  the  constant 
Course,  where  a  letter  is  produced  to  prove  a  contract,  not 
to  require  proof  of  any  signature  on  the  part  of  the  seller, 
but  only  as  far  as  he  is  concerned  to  shew  a  parol  bargain 
made  by  competent  authority. 

Spankie^  Serjt.,  on  the  same  side. — There  has  been  a 
ratification  of  the  contract  made,  and  that  gets  rid  of  the 
objection  altogether;  and  Thomas  Smith  was  clearly 
chargeable  by  having  given  the  authority  to  his  broker  to 
buy  and  sell  for  him. 


Best,  C.  J. — I  am  of  opinion  that  the  plaintiff  must  be 
called.  I  remember  the  words  of  the  statute  of  frauds, 
and  allow  that,  generally  speaking,  no  other  evidence  is  re- 
quired than  a  writing  signed  by  the  partylto  be  charged. 
But  in  this  case  no  paper  was  signed  by  the  agent  of  the 
plaintiff;  and  if  he  had  refused  to  fulfil  his  part  of  the  con- 
tract the  defendant  could  not  have  maintained  any  action 
against  him.  To  render  a  contract  valid  there  must  be 
mutuality ; — both  sides  should  be  bound.  Now  the  con- 
tract in  this  case  is  not  binding  on  both  sides.  I  ought 
not  to  doubt,  because  I  am  satisfied  that  when  this  law  is 
properly  understood  many  of  the  evils  resulting  from  the 
employment  of  brokers  will  be  remedied.  Brokers  are  in 
general  a  most  respectable  set  of  men ;  but  I  know  that 
brokers  have  been  entrusted  with  powers  which  I  for  one 
will  not  consent  that  they  shall  have.  If  a  broker  is  bound 
to  put  both  names  at  once,  then  no  fraud  can  be  practis- 
ed ;  but  if  he  is  to  be  at  liberty  to  put  down  my  name  one 
day  and  the  other  party's  another,  then  it  may  give  rise  to 
many  and  serious  mischiefs ;  and  I  hope  I  shall  do  soiie 
good  if  my  present  opinion  should  be  confirmed  by  the 
Court.  The  Courts  now  require  that  every  thing  moving 
to  the  consideration  should  be  stated  in  the  contract;  and 
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what  is  the  consideration  here  ?  Why  it  is  this :  I  make  a 
contract  with  A.  B.,  because  A.  B.  makes  a  contract  with 
me;  and  both  these  contracts  ought  to  be  in  writing.  For 
these  reasons  I  am  of  opinion  that  the  plaintiff  ought  to  be 

called. 

Nonsuit, 

Vnide  and  Spankie,  Serjts.,    and  D,  Pollock,  for   the 
plaintiff. 

Vaughan  and  Adams,  Serjts.,    and  Thesiger,  for   the 
defendants. 

[Attornies — Rixon,  and  D.  Willoughby.'] 


549 

1826. 
Smith 

V. 

JSparrow. 


On  the  second  day  of  the  ensuing  Hilary  Term,  Wilde, 
Serjt.y  moved  for  a  new  trial  on  the  two  points  of  the 
sufficiency  of  the  contract,  and  the  effect  of  the  statute  29 
Car.  2.  On  the  first  point,  in  addition  to  the  cases  cited 
at  the  trial,  he  mentioned  Allen  \.Benet{a),  Schneider 
V.  Norris  (i),  and  a  case  in  9  Vesey. 

The  Court  granted  a  rule  to  shew  cause,  which  came 
on  to  be  argued  in  the  course  of  the  same  Term. — 


(a)  3  Taunt.  169.  "  An  or- 
der for  goods,  written  and  sign- 
ed by  the  seller,  in  a  book  of 
the  buyer,  but  not  naming  the 
buyer,  may  be  connected  with  ms 
letter  of  the  seller  to  his  ageut^ 
mentioning  the  name  of  the  buy- 
er, and  with  a  letter  of  the  buy- 
er to  the  seller  claiming  the  per- 
formance of  the  order  to  consti- 
tute a  complete  contract  within 
the  statute  of  frauds.  It  is  no  ob- 
jection to  the  validity  of  a  con- 

oo 


tract  for  the  sale  of  goods,  signed 
by  the  seller,  that  the  seller  can- 
not enforce  the  same  contract 
against  the  buyer,  because  the 
buyer  has  never  signed  it." 

(//)  2  M.  &  S.  286.  "  A  bill 
of  parcels,  in  which  the  name  of 
the  vendor  is  printed,  and  that 
of  the  vendee  written  by  the 
vendor,  is  a  sufficient  memoran- 
dum of  the  contract  within  the 
statute  of  frauds,  to  charge  the 
vendor.** 
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The  Court  were  of  opinion  that  the  decision  ntNui 
Smith        Prius  was  right  upon  both  the  points^  and  therefore  they 
Sparrow,      discharged  the  rule. 


Dee.  iGth.       GoLDSTONE  and  Another  v.  O^born,  Bart,  and  Others. 
One  of  the  con-  ASSUMPSIT  on  a  policv  of  insurance,  against  three  of 

ditionfl  in  a  po-     ,       ,.  r        j  rr% 

licy  of  insurance  the  directors  of  the  County  Fire  Office.  The  declaration 
edtiiatifanydif'  stated  an  insurance  by  the  plaintiffs  on  the  S4th  of  June, 
ferencc  thouid     18^6,  and  set  out  various  conditions,  one  of  which  was, 

an«e  on  any  '  '  ' 

claim,  it  should  that  if  there  appeared  any  false  swearing,  or  attempt  at 
submitted  to  ar-  fraud,  by  the  claimant,  he  should  forfeit  all  claim  to  resti- 

afte^dl^cS  ^^^^'^  ^^  payment  by  vu-tue  of  the  policy.  It  then  averred, 
how  the  arbitra-  that  on  the  27th  of  July,  1826,  the  articles  and  things 

tors  should  be  ,  .  .  . 

chosen,  added,  mentioned  in  the  policy,  were  accidentally  burnt  and  de- 
sation  shouidTbe  stroyed  by  fire,  whereby  the  plaintiffs  sustained  a  loss  to 
2ft^?an  awaid  *^  amount  of  936Z.  6*.  Sd.  There  were  the  usual  money 
determining  the  counts,  and  the  plea  was  the  general  issue, 
should  be  duly  One  of  the  Conditions  on  the  policy  was,  that  if  any  dif- 
heid,  that  the^  fcrence  should  arise  on  any  claim,  it  should  be  immediately 
assured  might     submitted  to  arbitration,  and  such  arbitration  should  be 

maintain  an  ac-  , 

tion  on  such^  made  by  one  or  two  persons  to  be  indifferently  chosen  by 

standing  the  the  assured,  or  his  legal  representative,  and  by  the  oflSce, 

iTappeared  that  ^^  ^^  ^"^^  third  person  as  the  said  arbitrators  should  ap- 

tiie  insurers  point,  or  by  any  two  of  them,  and  no  compensation  should 

nerai  right  of  be  payable  until  after  an  award  determining  the  amount 

recover  any-  thereof  should  be  duly  made,  and  the  said  reference  should 

TOt'm'erei^  ^^  be  subjcct  to  such  rulcs  and  conditions  as  are  usually  in- 

tlon  the  amount  sorted  in  orders  of  reference  in  the  Court  of  King's  Benchi 

of  daiiiaffe« 

at  Nisi  Prius,  in  the  City  of  London,  and  the  submission 
should  be  made  a  rule  of  Court. 

Wilde,  Serjt.,  for  the  defendants,  said,  that  after  tbe 
aecount  was  delivered  in,  there  was  some  demur;  the 
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dluntiffs    proposed    to  refer,  and   the   defendants    con-         1826. 
lented.     But  the  plaintiffs  then  refused  to  refer  any  thing    QoldstonIb 
)ut  the  amount.     Cases  have  been  determined,  upon  gen-      ^  *'• 
iral  clauses  of  arbitration ;  but  this  is  not  a  general  clause, 
ind  there  is  no  case  which  applies  to  it.     It  is  a  condition 
precedent  to  the  right  of  recovering,   that  the  amount 
should  b^  ascertained  by  previous  reference. 

A  letter  from  thte  plaintiffs*  attorney,  to  the  directors  of 
the  office,  dated  SOth  August,  1826,  was  read,  offering  to 
refer  the  plaintiffs*  claim  to  arbitration.  To  this  an  answer 
^as  sent  by  the  solicitor  to  the  directors,  dated  the  15th 
of  September,  1826,  agreeing  to  a  reference,  and  suggesting 
the  nomination  of  six  barristers,  three  by  each  party,  and 
the  selection  of  an  arbitrator  out  of  that  number,  by  ballot. 
On  the  23rd  September,  the  plaintiffs*  attorney  wrote  in 
reply,  that  he  thought  the  condition  only  required  a  refer- 
ence as  to  amount,  and  did  not  apply  to  a  case  where  an 
objection  was  made  to  the  right  to  recover  altogether.  He 
added,  that  the  best  way  would  be,  to  refer  under  a  judge's 
order,  in  an  action  to  be  commenced.  In  pursuance  of  this^ 
be  sent  a  copy  of  a  writ  with  the  form  of  an  agreement  of 
reference. 

Vaugkauy  Serjt.,  for  the  plaintiffs,  upon  this  submitted, 
that  their  attorney's  construction  of  the  condition  was  right, 
and  that  they  had  proposed  to  do  all  that  was  required 
of  them.     He  cited  Kill  v.  HoUester  {a). 

Best,  C.  J.  thought,  that,  consistently  with  the  deci- 
sionSj  the  action  was  maintainable,  and  allowed  the  plain- 
tiffs  to  proceed. 

(a)  1  Wda.  129,  B.  R.,  E.  19  G.  to  arbitration.     The  declaration 

2t  1746.  Action  on  a  policy  of  in-  contained  an  averment  that  there 

sorance,  containing  a  clause  that  had  not  been  any  reference.    It 

incase  of  any  loss  or  dispute  about  was  objected  at  the  trial,  that  the 

the  policy,  it  should  be  referred  action  did  not  lie  before  a  refer- 
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There  was  another  condition  which  required  that  all 
GoLDSTONE    persons  insured,  sustaining  any  loss  or  damage,  should 
Q    ^'  forthwith  give  notice  to  the  head  oflSce,  and  as  soon  as 

coulcl  be,  furnish  as  perfect  an  account  as  they  were  able, 
and  verify  it  by  oath,  or  affirmation,  and  also  obtain  a  cer- 
tificate under  the  hands  of  some  reputable  householders 
of  the  parish,  to  the  satisfaction  oftlie  Association  Ihat  they 
were  acquainted  with  the  character  and  circumstances  of 
the  parties  claiming,  and  did  know  or  verily  believe,  that 
they  really,  and  by  misfortune,  without  any  kind  of  fraud, 
had  sustained  by  the  fire  a  loss  to  the  amount  mentioned 
in  such  certificate.     And  it  was  provided  that  until  such 
affidavit  and  certificate  should  be  produced,  the  money 
should  not  be  payable. 

For  the  purpose  of  shewing  a  compliance  with  this  con- 
dition, a  certificate  was  put  in,  commencing  as  follows: — 

"  Messrs.  Noah  Golds  tone,  and  Caspar  Marks  having 
shewn  us  their  account  of  the  loss  sustained  by  them  from 
the  fire  at  their  premises  in  Old  Street,  viz.  on  their  house- 
hold furniture,  &c.  we  do  verily  believe,  &c." 

Several  of  the  persons  who  had  signed  the  certificate, 
were  called  and  examined  as  witnesses,  and  on  their  cross- 
examination  they  said,  that  they  had  not  been  sheum  any 
account  of  the  loss  beyond  the  statement  of  it  in  the  certi- 
ficate itself 

Best,  C.  J.  upon  this  observed. — I  think  I  should  be 
wellwarrante.l  in  directing  the  plaintiff  to  be  called,  but  I 
think  it  will  be  better  for  the  interests  of  the  public  that 
the  case  should  be  allowed  to  go  on. 

ence.     The  point  was   reserved,  this  Court;   and  as  no  reference 

and  the  Court  said,  "  If  there  had  has  been  made,  nor  is  any  depend- 

been  a  reference  depending,  or  ing,  the  action  is  well  broogbt* 

made  and  determined,  it  might  and  the  plaintiff  must  have  jik|^- 

have  been  a  bar,  but  the  agree-  ment/' 
ment  of  the  parties  cannot  oust 
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A  great  number  of  witnesses  were  called  to  give  evi- 
dence of  the  cause  of  the  fire,  the  nature  of  the  stock  op 
the  premises,  and  the  conduct  of  the  ]tlaintiffs ;  and 

Best,  C.  J.  left  it  to  the  Jury  to  say,  Firsts  Whether  the 
fire  was  accidental;  and  Secondly,  if  it  was,  whether  the 
plaintifis  had  been  guilty  of,  or  attempted  any  fraud. 

The  Jury  were  of  opinion  that  there  was  fraud, 
and  found  a  verdict  for  the  defendants. 

Vaughan  and  Taddf/,  Serjts.,  and  E.  Lawes,  for  the 
plaintiffs. 

WUde  and  Spankie,  Serjts.,  and  C.  Law,  for  the  de- 
fendants. 

[Attomies — C.  Wright,  and  Nethersole  Sf  B.'\ 


GOLDSTONE 

r. 
OSBORV. 


Daniel  v,  Bowles. 


Dec.  \%th. 


JBREACH  of  promise  of  marriage. — The  mother  of  the  ^^  an  acdon 
plaintiff*  proved,  that  on  the  20th  of  February  the  defend-  breach  of  pro- 
ant  was  introduced  to  her  at  Pisa ;  and  on  the  26th  of  that  !?i!ll?*'\ 

'  nage,  it  is  not 

month  he  said  that  he  was  very  much  in  love  with  her  necessary,  for 

the  purpose  of 

daughter  (the  plaintiff*).  The  mother  said,  that  she  would  making  out  the 
mention  the  subject  to  her  husband,  which  she  accord-  mUeg,whichare 
infflydid;  and  a  few  days  afterwards  an  interview  took  necessary  to 

,  ,  .        support  the  ac- 

place  in  the  drawing-room  between  herself,  the  plaintiff*,  lion,  that  the 
and  the  defendant.     The  defendant  introduced  the  sub-  words  consent- 
ject,  and  said,  that  he  hoped  that  there  was  no  objection  defendM^^Sit 
on  the  part  of  the  young  lady's  parents.     The  witness  re-  ?*»«  ^^"7  ™*y 

*^  infer  such  con- 

phed,  that  there  was  none;  upon  which  he  took  her  hand,  sent  from  the 

circumstances  of 
her  making  no 
objection  at  the  time  of  the  offer,  and  her  adcrwards  receiving  visits  from  the  defendant  in  the  ca- 
pacity of  a  suitor. 
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and  said  to  her,  '^  from  this  time  consider  me  as  your  son." 
It  did  not  appear  that  the  plaintiff  made  any  observation. 
The  witness  then  laid,  that  as  the  family  were  Catholics, 
she  should  wish  the  marriage  to  take  place  according  to 
the  Catholic  ritual.  The  defendant  said  he  had  no  ob- 
jection; and  he  continued  his  visits  in  the  capacity  of  a 
suitor  till  the  month  of  April,  when  he  eloped  with  the 
plaintiff;  and  they  came  together  to  England.  The  de- 
fendant had  a  wife  living  at  the  time. 

Vaughan,  Serjt.,  submitted,  that  there  was  not  sufficient 
evidence  of  a  promise  to  support  the  action :  there  ought 
to  be  mutual  promises;  and  there  was  no  proof  of  any  pro- 
mise by  the  plaintiff^  which  would  enable  the  defendant  to 
maintain  an  action  against  her. 

Best,  C.J. — I  think  that  her  being  present,  and  not 
making  any  objection,  coupled  with  what  happened  after- 
wards, shews  that  she  consented,  and  would  be  sufficient 
to  enable  the  defendant  to  maintain  an  action  against  her. 
It  would  be  indelicate  to  expect  that  she  should  consent 
in  words.  No  doubt  the  Jury  must  be  satisfied  that  there 
were  mutual  promises;  but  I  think  there  is  evidence  from 
which  they  may  be  inferred. 

Verdict  for  the  plaintiff — Damages,  1500il 

Wilde ^  Serjt.,  and  Merewethery  for  the  plaintiff. 
Faughan,  Serjt.,  and  C.  Phillips,  for  the  defendant. 

[Atomies— Deriy,  and  GarrodJ] 


See  the  note  to  the  case  of  Irving  r.  Greenwood,  Vol.  1,  p.  351,  of 

these  Reports. 

\ 
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GOODSON  f?.  GOULDSMITH.  Dec.  20M. 

JL  HE  declaration  stated,  that  the  defendant  sold  to  the      A.  makes  an 

plaintiffcertain  premises,  which  were  held  by  one  Felicia  Le  b,  for  the  siUe 

Blanc,  under  an  agreement  with  the  defendant,  dated  in  J^he^^meTn'the 

June,  1 824,  for  four  years,  and  by  which  the  said  Felicia  Le  possession  of  c, 

Blanc  was  bound,  among  other  things,  to  leave  the  said  ment  for  four 

premises  in  good  tenant-like  order  and  condition,  and  that  ^^"{^  havTex- 

the  defendant  as^reed  to  do  all  such  other  tenantable  re-  P*'**^)*  ^^^  ^' 

°  dertakes  to  B. 

pairs  as  should  not  be  done  by  the  said  Felicia  Le  Blanc,  that  he  win  do 

,  ,     .•  such  repairs  at 

It  then  averred  that  the  said  Felicia  Le  Blanc  did  not  are  left  undone 
leave  the  premises  in  the  said  agreement  mentioned,  at  pfration'oVhi"" 
the  expiration  of  her  tenancy,  in  good  teuant-like  order  ^•'*)  tenancy- 
and  condition,  but  neglected,  &c.,  in  consequence  of  which  agreement  with 
the  defendant  was  called  upon  to  repair  them,  and  re-  of  which  c.  quits 
fused,  &c.     Plea-The  general  issue.  "^'^tt^rllL. 

Three  years  of  Mrs.  Le  Blanc's  tenancy  had  expired  at  leaving  the  pre- 
mises out  of  re- 
the  time  when  the  plaintiff  purchased  of  the  defendant ;  pair.— iS^mfrfe, 

and  the  plaintiff  immediately  made  an  agreement  with  her  Jo^^erform  the 
to  quit  before  the  expiration  of  the  four  years.     She  did  so  repairs  at  the 
quit,  leaving  the  premises  out  of  repair ;  and  the  plaintiff,  quitting,  though 
by  this  action,  called  upon  the  defendant  to  put  them  into  eVpiraUorof  * 
a  proper  state,  he  having  bound  himself,  by  his  agreement  ^^^  ^Tb*^\** 
with  the  plaintiff,  that  he  would,  at  the  expiration  of  Mrs.  agreement  be- 

.  iiTi  tween  A.  and  C. 

Le  Blanc  s  tenancy,  do  such  repaurs  as  should  not  have  if  the  deda- 
been  done  by  her.  The  agreement  between  the  defendant  [^n^^by^e!"  ^^' 
and  Mrs.  Le  Blanc  was  not  produced.  against  A.  aver 

^  that  C.  did  not 

leave  the  pre- 

Bosanquety  Serjt.,  and  Rotch,   for  the  defendant,  ar-  repair  a/ ^ex- 
gued,  that  it  ought  to  be  put  in,  in  order  to  shew  when  fj^fj^ 
Mrs.  Le  Blanc's  tenancy  expired,  and  thereby  to  prove  agreement  be- 

tvrccn  A    unA  C 

the  allegation  in  the  declaration.     They  also  contended,  need  not  be  pro- 
that  the  defendant  had  not  agreed,  and  therefore  could  ^^av«rment 
not  be  called  upon,  to  perform  the  repairs  earlier  than  at 
the  expiration  of  the  four  years. 

Best,  C.  J.,  was  of  opinion,  that  evidence  of  the  time 
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when  Mrs.  Le  Blanc  actually  left  the  premises,  was  suffi- 
cient, without  the  production  of  the  agreement,  because 
the  plaintiff  was  no  party  to  the  agreement.  His  Lord- 
ship also  thought,  that  the  words  in  the  declaration,  "  at 
the  expiration  of  her  tenancy,"  might  be  rejected  as 
surplusage;  and  it  was  immaterial  when  Mrs.  Le  Blanc 
quitted,  because  at  that  time,  whenever  it  was,  the  de- 
fendant might  have  entered  to  make  the  repairs. 

The  case  was  afterwards  referred. 

Vaughan,  Serjt.,  and  Parke,  for  the  plaintiff. 
Bosanquet,  Serjt.,  and  Rotch,  for  the  defendant. 
[Attomies — Baxendale  jr  Co.,  and  Brawn."] 
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COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster,  after  Hilary  Term,  1827, 


BEFORE  LORD  CHIEF  JUSTICE  ABBOTT. 


Feb.  13th. 

Tf  the  rules  of 
a  club  be  con* 
tained  in  a  book 
kept  by  the 
master  of  the 
club,  and  acces- 
sible to  the 
members,  every 
member  of  the 
dub  mu$t  be 
Ukeo  to  be  ac- 
qiMiotcd  with 
tbevQ. 


Raggett  r.  M usgeave,  Bart, 

Assumpsit  by  the  plaintiff,  as  master  of  the  Cocoa- 
tree  Club,  against  the  defendant  as  one  of  its  members,  to 
recover  10/.  10*.,  the  amount  of  the  defendant's  subscrip- 
tion for  the  year  1825. 

It  was  proved  that  the  defendant  had  been  a  member 
of  the  club,  and  that  all  the  members  on  their  admission 
agreed  to  conform  to  the  rules.  The  rules  were  put  in. 
By  the  1st  of  them,  the  club  was  to  consist  of  three  hun- 
dred members,  at  an  annual  subscription  of  ten  guineas 
each.  By  the  8th,  every  member  intending  to  withdraw 
from  the  club,  was  to  signify  his  intention  in  writing  to  tbe 
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master,  and  pay  his  subscription  for  the  current  year ; 
and  by  the  1 8th,  the  plaintiff  was  appointed  master  of  the 
club.  It  appeared  that  the  whole  of  the  rules  of  the  club 
were  contained  in  a  book  kept  by  the  master,  which  was 
accessible  to  all  the  members,  but  that  the  rules  were 
neither  posted  up  nor  sent  to  the  members. 

Scarlett^  for  the  defendant,  objected,  that  there  was  no 
proof  that  the  defendant  knew  of  these  rules. 

Abbott,  C.  J.  —  lam  of  opinion,  that  every  member  of 
a  club  must  be  presumed  to  be  acquainted  with  its  rules. 

Verdict  for  the  plaintiff— Damages,  10/.  10*. 

Gurney  and  Ohittyy  for  the  plaintiff. 
Scarlett  and  Thesiger,  for  the  defendant. 

[Attomies— FwAer  if  S.,  and  At^noU  ^  MJ] 

See  the  case  of  Raggett  v.  Bishop,  ante,  p.  343. 
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Truwhitt  r.  Depree. 

JLFEBT  by  the  plaintiff  as  clerk  to  the  commissioners  for 
paving  the  Savoy  precinct,  against  the  defendant,  for  the 
amount  of  a  paving  rate  due  from  him  as  occupier  of  a 
house  and  stables. 

By  a  private  act  of  Parliament,  57  Geo.  3,  c.  29,  the 
commissioners  are  empowered  to  cause  actions  to  be 
brought  for  the  recovery  of  paving  rates ;  and  they  may, 
under  that  act,  sue  and  be  sued  by  their  clerk. 

The  appointment  of  the  plaintiff  as  their  clerk  was 
proved  by  the  production  of  the  commissioners'  minute 
book,  which  contained  his  appointment ;  and  it  was  also 
proved  that  the  rate  was  duly  made;  and  that  the  de- 
fendant occupied  the  property  in  question. 

Marryat  for  the  defendant,  submitted,  that  it  should 
be  proved  that  the  plaintiff  had  the  sanctioii  of  the  com- 
missicMiers  to  ccmmienoe  the  present  action. 


Feh.  XUh. 

• 

If  certain 
commuoioneni 
under  a  private 
act  of  Parlia- 
ment may 
sue  and  be 
sued  by  their 
clerk,  it  is  not 
necessary,  at  the 
trial  of  an  action 
brought  in  the 
name  of  the 
clerk  to  prove 
that  he  sues  by 
their  authority. 


W8  CASES  AT  NISI  PRIUS, 

J^^  Abbott,  C.  J.— Can  I  take  it  that  the  clerk  of  the  com- 

Tbuwhitt     missioners  has  brought  this  action  without  their  authority? 

PxpRBB.      ^^  ^^  ^^^  ^^"®  ^^'  *^®  defendant  could  have  staid  the 
proceedings! 

Verdict  for  the  plaintiff. 

Scarlett  and  Piatt,  for  the  plaintiff. 

Marryat,  for  the  defendant. 

[Attomies — Truwhitt,  and  Noy  j*  Co.] 

See  the  case  of  Doe  d.  Clark  and  Others  v.  Spencer,  ante,  p.  79. 


Feb.  lAth.  Paine  v.  Pritchard. 

In  trover  for  TrOVER  for  a  bill  of  exchange  for  100/.  —It  appeared 
change,  the  Ju-  that  the  bill  Came  into  the  possession  of  the  defendant  in 
SiSTfil, Tndade  *e  year  1822,  and  that  it  belonged  to  the  plaintiff. 

the  amount  of 

the  interest  in  .  i         i   .     •!«• 

the  damages,  Abbott,  C.  J.,  had  directed  a  verdict  for  the  plaintiff. 

and  this  al- 
though there  is 

no  mention  of         Scarlett,  for  the  plaintiff,  asked  for  interest  on  the  bill. 

interest  in  the 
declaration,  and 

mal^^bil*^'         Abbott,  C.  J. —As  a  matter  of  law,  I  think  you  are  en- 
titled to  interest. 


Gurney,  for  the  defendant. — There  is  nothing  in  the 
declaration  about  interest ;  and  no  special  damage  is  al- 
leged ;  so  that,  even  if  a  plaintiff  could  entitle  himself  to  in- 
terest under  any  form  of  declaring,  I-submit  that  he  cannot 
recover  it  on  this  form  of  declaration. 

Abbott,  C.  J. — I  think  that  the  plaintiff  is  entitled  to 
interest,  if  the  Jury  choose  to  give  it;  and  I  shall  leave 
it  to  them  to  say,  whether  they  will  give  interest  or  not. 

Verdict  for  the  plaintiff— Damages,  1  \5l.  being  the 
amount  of  the  bill  and  three  years'  interest. 
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Scarlett  and  Chitty,  for  the  plaintiff.  ^27^ 

Gumey  and  F.  Pollock,  for  the  defendant. 
[Attomies — J.  Huntt  and  Virgo.'] 


Painb 

V. 
PRITCHARD. 


Edts  V.  Bury.  jPej.  i7<ik. 

Assumpsit  for  goods  sold. — The  only  question  of  ifitbeambl- 
law  in  this  case  was,  whether  the  following  instrument  f^^Mtrumen" 
was  a  bill  of  exchange,  or  a  promissory  note.     It  was  in  b«abiUofex- 

^  *  •'  change  or  a 

these  words  :.^  promissory  note, 

the  person  who 
«  I^AA. .  1 1  .  /;  5th  August,  1826.         receives  it  may 

"  Three  months  after  date,  I  promise  to  pay  to  Mr.  ^Sj^h'STi^the 
Edis  44/.  11*.  5rf.  for  value  received.  t  t>  —  »»      form  of  a  note, 

J.  i5ury.  but  which  is  in 

To  Mr.  J.  B.  Gautherd,  •^f  f ^"^  f5^ 

'  sed  to  a  third 

35,  Montague  Place,  Bedford  Square."  party,  who  ac- 

cepts it,  is  a  pro* 

It  was  accepted  by  Gautherd,  and  indorsed  by  the  de-  °"***^^ 

fendant. 

Brougham,  for  the  plaintiff.  —  I  submit  that  this  paper 
is  clearly  not  a  bill  of  exchange,  but  a  promissory  note; 
and  if  it  were  even  doubtful,  we  have  a  right  to  treat  it  as 
a  promissory  note  as  against  this  defendant,  who  has  him- 
self made  it  one ;  and  his  having  added  the  name  of  an  ac- 
ceptor cannot  alter  the  nature  of  the  instrument.  Our  re- 
medy is  not  taken  away  against  the  maker  of  the  note,  be- 
cause we  may  also  have  a  remedy  against  the  person  who 
may  have  put  his  name  on  it  as  acceptor. 

Campbell,  for  the  defendant.— The  plaintiff  is  bound 
by  his  own  election  in  taking  this  instrument  as  a  bill  of 
exchange,  and  treating  it  as  such.  He  takes  it,  directed 
to  a  third  person,  accepted  by  that  third  person,  and  in- 
dorsed by  the  defendant.  It  is  presented  by  the  plaintiff 
when  due,  and  notice  is  given  of  the  dishonour  to  the  draw- 
er; and  the  plaintiff  cannot  therefore  now  treat  it  as  a  pro* 
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missory  note  for  the  first  time,  but  must  be  bound  by  bis 
own  option. 

He  then  called  a  clerk  of  the  plaintiff's  bankers,  who 
proved  that  they  presented  the  paper,  as  a  bill  for  pay- 
ment, when  due,  and  gave  notice  of  the  dishonour  to  the 
defendant  as  drawer. 


Brougham,  in  reply. — The  apprehension  of  the  plaintiff 
can  make  no  manner  of  difference  in  the  case.  It  cannot  al- 
ter the  structure  of  the  instrument.  We  are  therefore  en- 
titled to  a  verdict  for  the  amount. 

Abbott,  C.  J. — ^As  at  present  advised,  I  am  clearly  of 
opinion  that  this  is  a  promissory  note :  that  is  my  strong 
opinion :  but  I  will  reserve  the  point  for  the  defendant. 

Verdict  for  the  plaintiff*. 
Brougham  and  Pattison,  for  the  plaintiff. 
Campbell,  and  F.  Pollock,  for  the  defendant. 
[Attomies  —Elgie,  and  Nicholson.'] 


In  the  ensuing  Term,  Campbell  moved  for  a  rule  to 
shew  cause  why  a  nonsuit  should  not  be  entered,  on  the 
ground  that  the  instrument  in  question  was  a  bill  of  ex- 
change, and  not  a  promissory  note.  But  the  Court  held, 
that  if  it  were  equivocal,  whether  the  instrument  were  a 
bill  of  exchange  or  a  promissory  note,  the  party  receiving 
it  might  treat  it  as  either;  but  their  Lordships  considered 
this  instrument  to  be  a  promissory  note. 

Rule  refused. 


Mr.  Justice  Bat/ ley  kjrs  down, 
(Bills  of  Exchange,  p.  4),  that  no 
particular  words  are  necessary  to 
make  a  bill  or  note;  any  order  or 
promise,  which,  from  the  time  of 
making  it,  cannot  be  complied 
with  or  performed  without  the 


payment  of  money,  is  a  biU  or  note. 
Thus  an  order  or  promise  to  deli- 
ver, or  that  J.  S.  shall  receive  mo- 
ney, or  to  be  accountable  or  re- 
sponsible for  it  to  him,  or  order, 
is  a  good  bill  or  note :  but  a  mere 
acknowledgment  of  a  debt,  wi^ 
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out  any  promise  to  pay^  is  not  a 
bill  or  note. 

In  the  case  of  Chadtvick  v.  A  l- 
kn,  I  Str.  706,  the  plaintiff  de- 
clared on  the  following  instru- 
ment as  a  promissory  note — "  1 
do  acknowledge  that  Sir  Antho- 
ny Ghadwick  has  delivered  me  all 
the  bonds  and  notes,  for  which 
400/.  were  psdd  him  on  account  of 
Colonel  Synge ;  and  that  Sir  An- 
drew delivered  me  Major  Graham's 
receipt  and  bill  on  me  for  10/., 
which  10/.  and  15/.  5#.  balance 
due  to  Sir  Andrew  I  am  still  in- 
debted, and  do  promise  to  pay.*' 
There  was  a  demiurer  to  the  de- 
claration, and  judgment  for  the 
pluntiff. 

In  the  case  of  Morris  v.  Lee, 
2  Ld.  Ray.  1396,  1  Str.  609,  and  8 
Mod.  326,  a  note,  whereby  the  de- 
fendant promised  "  to  be  account- 
able to  A.,  or  order,"  was  held  to 
be  rightly  declared  on  as  a  pro- 
missory note,  by  the  plaintiff,  who 
was  the  indorsee;  and  the  Court 
said,  that  "  there  are  no  precise 
words  necessary  to  be  used  in  a 
promissory  note  or  bill  of  ex- 
change. Deliver  such  a  sum  of 
money,  makes  a  good  bill  of  ex- 
change." 

In  the  case  of  Shuttleworth  v. 
StepheMy  1  Camp.  407,  the  fol- 
lowing was  declared  on  as  a  bill 
of  exchange : — 

"21st  October,  1804. 

"  Two  months  afterdate,  pay  to 
the  order  of  John  Jenkins,  78/. 
1 U.  value  received. 

Thomas  Stephens. 
At  Messrs.  John  Morson  &  Co." 

Lord  EUenhorough  held,  that 
this  was  properly  declared  on  as  a 
bill  of  exchange^  although  per- 


haps it  might  have  been  treated 
as  a  promissory  note,  at  the  op- 
tion of  the  holder.. 

And  in  the  case  of  Allan  v. 
Mawson,  4  Camp.  115,  Gihhs,  C. 
J.,  held  an  instrument  in  the  same 
form  to  be  rightly  declared  on  as 
a  bill;  but  in  that  case  the  Jury 
found  that  the  word  "at"  had 
been  written  very  small,  with  in- 
tent to  deceive  any  person  who 
might  take  the  instrument. 

In  the  case  of  Green  v.  Davis,  6 
Dow.  &  Ry.  306,  the  following  was 
held  to  be  a  promissory  note : — 

"  Received  of  Mr.  Boaz,  100/., 
which  I  promise  to  pay  with  law- 
ful interest.  J.  Davis." 

And  the  Court  were  of  opinion, 
that  as  it  bore  a  3d.  receipt  stamp 
and  a  I/,  agreement  stamp,  it 
was  not  admissible  in  evidence,  for 
want  of  a  proper  note  stamp. 

With  respect  to  I.  O.  U.'s  it  was 
held  in  the  case  of  Fisher  v.  Les- 
lie, 1  Esp.  N.  P.  C.  225,  that  a 
slip  of  paper  having  on  it,  "  I.  O. 
U.  eight  guineas,"  was  a  mere  ac- 
knowledgment of  a  debt,  and  not 
a  promissory  note  or  a  receipt, 
and  therefore  admissible  in  evi- 
dence without  a  stamp. 

In  the  case  of  Israel  v.  Israel, 
1  Camp.  499,  Lord  EUenhorough 
received  the  following  in  evidence 
as  an  acknowledgment  of  a  debt, 
without  being  stamped, 

"  I  owe  my  father  470/. 

James  Israel." 

But  in  the  case  of  Gray  v.  Harris, 
1  Camp.  501  n..  Lord  Eldon,  C.  J., 
is  said  to  have  held  that  an  I.  O. 
U.  could  not  be  received  in  evi- 
dence without  a  stamp,  being 
promissory  note.  However,  in  the 
case  of  Childers  v.  Bulnds,  Dow. 
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&  Ry.  N.  P.  C.  8,  which  was  an 
action  for  money  lent,  the  plun- 
tiff  put  in  two  slips  of  paper, 
signed  by  the  defendant  in  the 
following  terms ;— "  I.O.U.  400/./' 
and  "  I.  O.  U.  250/.,"  but  neither  of 
them  had  any  stamp,  date  of  time, 
or  place  of  address.  The  plaintiff 
also  called  a  witness,  who  proved, 
that  the  plaintiff  and  defendant 
met  in  the  street,  when  the  former 
said  to  the  latter,  "  I  must  have 
some  money  to>day;"  to  which  he 
replied,  **  you  cannot  have  any 
to-day,  but  you  shall  have  200/. 
to-morrow,  and  a  bill  for  the  rest, 
which  you  may  get  discounted;*'  it 


was  objected,  that  the  papers  i^ 
quired  to  be  stamped,  and  that  the 
conversation  did  not  shew  a  speci- 
fic claim  on  the  part  of  the  phun- 
tiff,  or  a  specific  acknowledgment 
on  the  part  of  the  defendant.  But 
Abbott,  C.  J.  was  of  opinion,  that 
he  was  bound  to  receive  both  the 
written  and  parol  evidence  pro- 
duced, but  left  it  to  the  Jury  to 
say,  whether,  even  combined,  they 
were  sufiScient  to  convince  them 
that  the  plaintiff  was  really  enti- 
tled to  the  sum  winch  he  sought  to 
recover  from  the  defendant  in 
this  action;  and  the  Jury  fouid 
for  the  defendant. 


Feb.  20M. 

Evidence. 
In  an  action  on 
the  case  for  a 
libel  in  a  news- 
paper.    The 
plaintiff  cannot 
give  evidence 
of  the  contents 
of  a  placard 
posted  in  the 
window  of  a 
third  person, 
although  the 
placard  states 
what  wiltap' 
pear  in  the  de- 
fendant's news- 
paper respecting 
the  plain  tiff|  and 
that  which  it 
foretold  does  ap- 
pear according- 

ly. 


Raikes  t7.  Richards. 

v^ASE  for  several  libels.  Plea. — General  Issue.  The 
libels  declared  on  were  published  in  a  newspaper  called  the 
Age,  of  which  the  defendant  was  the  registered  proprietor. 
A  witness  stated  that  at  a  shop  in  Bond  Street,  he  had 
seen  placards  announcing  what  the  Age  newspaper  of  the 
ensuing  Sunday  would  contain;  and  that  those  placards 
mentioned  the  name  of  Mr.  Raikes. 

f 

Brougham,  for  the  defendant. — I  submit  that  thb  pla- 
card is  not  evidence  against  the  defendant.  It  is  only 
proving  that  other  persons  have  printed  the  plaintiff's 
name,  and  stuck  it  up. 

Scarlett^  contra.  —  The  placard  announces  that  some- 
thing relating  to  Mr.  Raikes  will  appear  in  the  next  Sun- 
day s  Age ;  and  we  shall  prove  that  it  did  appear.  It  is 
therefore  evidence  against  Mr.  Richards,  because  the  pla- 
card foretels  what  he  is  going  to  do,  and  he  afterwards 
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does  it.     It  is  therefore  reasonable  evidence  that  he  was 

the  author  of  the  placard.  Raikes 


Abbott,  C.  J.  —  I  think  this  is  too  remote :  a  person 
riding  or  walking  down  Bond  Street  sees  a  placard,  and 
there  is  no  evidence  to  shew,  that  it  was  published  by  the 
defendant.  The  persons  at  the  shop  might  have  been 
called  to  shew  that  they  had  received  the  placards  from 
the  defendants,  but  that  is  not  done.  I  think  the  evidence 
does  not  sufficiently  connect  him  with  the  publication  of 
them. 

Verdict  for  the  plaintiff. — Damages,  40*. 

Scarlett,  Denman,  C.  S.  and  Adolphus,  for  the  plaintiff*. 

Brougham,  for  the  defendant. 

[Attomies — Capron  Sf-  Co,,  and  iirtrmer.] 


V. 

Richards. 


Rex  v.  Charles  Edmund  Grindall.  ^^^'  ^Of/i. 

Perjury.     The  indictment  stated,  that  upon  a  cer-      if  an  indict- 
ment for  perju- 

tain  information  upon  oath,  intituled,  "  The  information  ry  charge  that 
and  complaint  [it  here  set  out  the  title  of  the  information]  faiseiy  swore 
the  defendant  falsely,  maliciously,  wilfully  and  corruptly,  J;'„d^[i^*"dfj^^. 
did  swear,  say,  and  depose  in  substance,  and  to  the  effect  tion  appear  to 
following,  that  is  to  say :  '  the  defendant  (meaning  the  said  that  his  wife 
Charles  Gardner),  I  (meaning  the  said  C.  E.  Grindall),  am  fhTftcr^i'' 
certain  is  one  of  the  persons  that  assaulted  and  otherwise  5.**^"  ***«  ^e- 

*  ^  .   fendant  swear 

illtreated  my  wife,  (meaning  one  Jane  Grindall),  on  the  that  he  is  sure 
17th  day  of  September,  &c.'  [following  the  words  of  the  de-  one  of  the  per- 
position  to  the  end]  whereas  in  truth,  &c.  C.  Gardner  did  "^Uf^^^^Vc" 
not  assault,"  &c.     The  information  on  which   the  perjury  This  is  no  vari- 
was  assigned,  was  taken  on  oath  before  H.  M.  Dyer,  Esq.  sufficient  for  the 
on  a  charge  of  assault  preferred  by  Mrs.  Grindall  against  s^/e 'thrsub- 
Charles  Gardner.     The  information  was  in  the  following  stance  of  what 

°    the  defendant 

terms :  swore. 

VOL.  II.  P  P 


CA3ES  AT  NISI  PRIUS, 

'*  Middlesex  to  wit: — ^The  infonnatioa and  ccmiplaintof 
Jane,  the  wife  of  Charles  Edmund  Grindall,  of,  &c.  And 
Grindall  ^^^^^  ^^^  Charles  Edmund  Grindall,  made  on  oath  on  the 
22d  of  November,  in  the  year  1826,  before  me,  Henry 
Morton  Dyer^  Esquire,  one  of  his  Majesty's  Justices  of 
the  peace,  &c.  upon  the  examination,  and  in  the  presence^ 
and  hearing  of  Charles  Gardner,  then  and  there  charged 
with  an  assault.  And  first  the  said  Jane  Ghrindall  for  her* 
self  saith,  that  the  defendant  is  one  of  the  ptersons  who  as- 
sisted W.  J.  Stinton  and  others,  in  handcuffing  and  othei^ 
wise  assaulting  me,  on,  &c.        ^g j^^^ ^^  j^^  CWndaD. 

**  And  the  said  Charles  Edmund  Grindall  sworn,  says, 
.    tli»  defendant,  I  am  sure,  is  one  of  the  persons  that  assault- 
ed and  illtreated  my  wife,  on  the  17th  day  of  September 
last,  at  No.  19  Judd  Place,  Somers  Town ;  between  the 
hours  of  7  and  9  o'clock  in  the  evening. 


Sworn  before  me, 
H.  M.  Dyer. 


I  (Signed)  C.  E.  Grindall." 


Brougham,  for  the  defendant. — I  submit  that  there 
is  a  fatal  variance  between  the  indictment  and  the  inf(»in<» 
ation.  The  indictment  sets  forth  the  deposition  as  sworn 
by. the  defendant  alone.  The  information  read  in  sapport 
of  this,  sets  forth  the  oath  of  Mrs.  GrindaU,  and  then  goes 
on,  as  a^  continuation,  and^says,  that  the  defendant  stated 
so  and  so.  Now  it  is  very  different  to  say  that  one  swore 
that  a  man  committed »an  assault  on  A.  B.,  and  to  say  that 
A«  B.  swore  so  and  so,  and  that  A»  Bi  having  done  so, 
the  defendants  afterwards  swore  it. 

Abbott,  C.  J« — That  is  matter  of  observation. 

Brougham. — Isubmit  it  to  your  Lordship  as  matter  of< 
variance. 

Abbott,  C.  J.  —  I  think  that  what  the  defendant  swsi* 
is  set  out  in  substance,  which  is  enough. 
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The  defendant  was  acquitted^  the  Jury  consi-        1827. 

dering  that  he  wad  mistaken  in  the  person  of         i^sx 

Charles  Gardner.  ^     *'• 

^  Grindall. 

Adolpkus,  for  the  prosecution. 
Brougham  and  Chitty^  for  the  defendant. 

[Attomies — Gattie  Sf  Co.,  aud  Sweet  if  Co.] 


CowLES  V.  Dunbar  and  Callow.  Feb.  93d. 

f*  A  LSE  imprisonment.  The  defendant  Dunbar  pleaded,  |  if  a  reasonable 
first,  the  general  issue;  and  second,  a  justification,  that  his  ^J^^J^J  ^**?^^ 
house  had  been  robbed,  and  that  in  consequence  he  kept  a  f  person,  who 
look  out;  and  that  seeing  the  plaintiff,  in  a  suspicious  man-  charge  toa  con^ 
ner,  and  under  suspicious  circumstances,  carrying  a  chest  of  stable' is  iwimd' 
drawers,  which  the  defendant  Dunbar  believed  to  be  those  ^  ?K^.^*"!»   . 

andwillbejusti- 

which  had  been  stolen  from  his  house,  and  vehemently  fied  in  so  doing, 
suspecting,  &c.  he  took  the  plaintiff  to  a  watch-house  till  charge^may* 
he  had  inquired ;  and  that  finding  that  no  sufficient  proof  ^"'"  **"]  ^^  ^ 

^  '  o  *  unfounded. 

could  be  obtained,  he  caused  the  plaintiff  to  be  discharged,  if  a  person  be 

Replication  de  injurid.     The  defendant  Callow,  who  was  a  vate  individual 

constable,  pleaded  the  general  issue  (a).  "^^'^^l]^  ^^7p., 

It  appeared  that  a  house  beloneini?  to  Mr.  Dunbar,  and  «<>"  of  felony, 

^*^  °     °  '  and  will  not 

situate  in  Patriot  Square,  had  been  robbed  of  a  great  va-  tell  his  name, 
.  rlety  of  articles,  about  a  week  before  the  imprisonment  in  rond^ucuTim- 
question.     And  that  Mr.  Dunbar  kept  watch  at  another  sf if.  so  as  to  ex- 

*  ^  *  ^  cite  suspiaon ; 

bouse,  to  see  if  any  further  robbery  should  be  committed ;  this  only  goes  ^ 
and  that  at  about  six  o  clock,  in  the  morning  of  the  S6th  of  damages,  if  it 

turn  out  that  no 
felony  waft  committed.  The  stat  3  Geo.  4,  c.  55,  s.  21,  which  relai-^s  to  the  apprehension  of  r«- 
pmied  thieves  without  warrant,  only  extends  to  persons  generally  reputed  to  be  thieves,  and  not  to 
persona  suipected  of  a  particular  theft. 

(a)  See  ante.  Vol.  l,p.  41,  n.  (a),  the  special  matter  in  evidence  un- 

And  in  the  case  of  M'Cloughan  v.  der  the  general  issue;  but  that  a 

Clayton,  Holt,  N.  P.  C.  478,  it  party  giving  another  in  charge  to 

was  held,  that  in  a  case  like  the  a  constable,  must  plead  specially. 
present,  the  constable  might  give 

pp2 


COWLES 


V. 

Dunbar. 


CASES  AT  NISI  PRIUS, 

March^  I8S6,  seeing  the  plaintiff  carrying  a  chest  of  draw- 
ers, which  he  suspected  to  be  his,  in  a  direction  in  which 
he  would  have  come  if  he  had  brought  them  from  his  house, 
went  up  to  the  plaintiff,  and  asked  him  who  he  was ;  that 
the  plaintiff  stated  himself  to  be  a  labourer  in  the  London 
Docks,  but  refused  to  tell  his  name,  (however  as  to  this 
there  was  some  contradiction),  whereupon  Mr.  Dunbar 
threatened  to  send  him  to  the  watch-house;  that,  on  this, 
the  plaintiff  set  down  the  drawers  and  ran  away  ;  where- 
upon Mr.  Dunbar  presented  a  pistol  at  him,  and  pursued 
him,  and  having  overtaken  him,  delivered  him  into  the  cus- 
tody of  the  other  defendant,  who  was  a  constable.  It  fur- 
ther appeared,  that  the  defendants  made  some  inquiries, 
and  then  dischs^rged  the  plaintiff,  without  taking  him  to  any 
magistrate. 


Scarlett,  for  the  defendant  Dunbar. — I  submit  that  if 
a  person  so  acts  as  to  place  himself  in  the  reasonable  sus- 
picion of  having  committed  a  felony,  such  person  may  be 
legally  taken  into  custody:  but  even  if  your  Lordship 
holds,  that  in  general  if  you  take  a  man  without  warrant, 
you  will  be  only  justified  in  case  the  man  so  taken  was 
guilty;    yet,    by  the  stat.  3  Geo.  4,  c.  55,  s.  21  (a),  it  is 


(«)  By  the  21st  sect  of  this  stat. 
(which  was  passed  for  regulat- 
mg  the  pohce  of  the  metropolis) 
aiFter  reciting  that,  '  Whereas  ill 
disposed  and  suspected  persons, 
and  reputed  thieves  frequent  the 
parks,  fields,  streets,  highways  and 
places  adjacent,  and  divers  places 
of  public  resort,  and  the  avenues 
leading  thereto,  within  the  City 
of  London  and  the  liberties  there- 
of, the  limits  of  the  weekly  bills 
of  mortality,  and  the  said  parishes 
of  Saint  Mary-le-bone,  Padding- 
ton,  Saint  Pancras,  Kensington, 
and  Sunt  Luke,  Chelsea,  and  also 
the  said  river  Thames,   and  the 


docks  and  creeks,  quays  and  ware- 
houses adjacent  thereto,  and  the 
streets,  highways  and  avenues 
leading  to  the  said  river,  docks, 
creeks,  quays  and  warehouses, 
with  intent  to  commit  felony  on 
the  persons  or  property  of  hb 
Majesty's  subjects;  and  although 
their  evil  purposes  are  sufficiently 
manifest,  the  power  of  his  Majes- 
ty's Justices  of  the  peace  to  de- 
mand of  them  sureties  for  thdr 
good  behaviour,  hath  not  been  of 
sufficient  effect  to  prevent  them 
from  carrying  their  evil  purposes 
into  executioD ;'  it  is  enacted,  "that 
it  shall  be  lawful  for  any  consta- 
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enacted,  that  any  person  may  apprehend  suspected  persons 
and  reputed  thieves.  Now  you  cannot  tell  that  a  man  is  a 
reputed  thief,  except  by  his  conduct.  If  you  find  him  un- 
der suspicious  circumstances,  as,  if  a  robbery  has  been 
committed,  and  a  man  is  seen  carrying  away  goods,  who, 
when  called  to,  will  not  stop,  but  tries  to  escape,  and  will 
give  no  account  of  himself,  I  submit  that  these  are  ample 
grounds  for  detaining  him. 


fi67 


182Z. 

GOWLES 

r. 

PUNBAR. 


Abbott,  C.  J. — This  act  is  not  intended  for  cases  of 
this  kind,  but  it  is  intended  to  apply  to  persons  generally 
reputed  to  be  thieves.  Taking  the  preamble,  which  is  re- 
ferred to  by  the  words  **  such  suspected  person,"  it  ap- 
pears clearly  to  apply  to  persons  who  are  known  to  be 
reputed  thieves. 

Brougham^  for  the  defendant  Callow,  contended,  that 
when  a  person  gives  charge  of  another  to  a  constable,  the 
constable  is  bound  to  take  him;  and  submitted  that  this 
defendant  ought  to  be  acquitted. 

Abbott,  C.  J. — A  constable  is  obliged  to  act  if  there  is 
a  reasonable  charge  of  felony :  whether  there  was  such 
here,  is  for  the  Jury  to  say.  I  doubt  whether  I  can  direct 
an  acquittal. 


ble,  headborough,  patrol,  watch- 
man .or  other  person,  to  apprehend 
every  such  suspected  person  or 
reputed  thief,  and  convey  him  or 
her  before  any  Justice  of  the 
peace;  and  if  it  shall  appear  be- 
fore the  sud  Justice,  upon  the 
oath  of  one  or  more  credible  wit- 
ness or  witnesses,  that  such  per- 
son is  a  person  of  evil  fame  and  a 
reputed  thief,  and  such  person 
shall  not  be  able  to  give  a  satisfac- 
tory account  of  himself  or  herself, 
and  of  his  or  her  way  of  living, 
and  it  shall  also  appear  to  the  sa- 


tisfaction of  the  sud  Justice,  that 
there  is  just  ground  to  believe  that 
such  person  was  in  or  on  such 
park,  field,  street,  highway,  river, 
dock,  creek,  quay,  warehouse, 
avenue  or  other  place  as  aforesaid, 
with  such  intent  as  aforesaid,  every 
such  person  shall  be  deemed  a 
rogue  and  vagabond,  within  the 
intent  and  meaning  of  an  act 
made  in  the  present  session,  for 
consolidating  and  amending  the 
laws  relating  to  rogues,  vaga- 
bonds, and  other  idle  and  disor- 
derly persons.'* 
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Scarlett  addressed  the  Jury  for  the  defendar}t  Dunbar, 
in  mitigation  of  damages. 

Abbott,  C.  J%  (in  summing  up  to  the  Jury).  —  The 
cases  of  the  two  defendants  are  very  distinguishable  Stom 
each  other.  Callow  is  a  constable,  and  if  a  reasonable 
charge  of  felony  is  given,  }ie  is  bound  to  ta|ce  the  party 
into  custody ;  and  if  that  were  so  here,  he  is  entitled  to 
your  verdict.  Mr.  Dunbar,  who  gave  charge  of  the  plain- 
tiff, was  a  person  of  some  consequence  in  th^  neighbour- 
hood, and  if  Callow  was  acting  fairly  and  hopestly  in 
the  discharge  of  his  duty,  you  will  say  he  is  not  guilty. 
Mr.  Dunbar  has  pleaded  a  justification,  which  he  has  £ul- 
ed  to  make  out,  a  verdict  must  therefore  be  found  against 
him.  The  plaintiff  refused  to  give  an  account  of  l^imself, 
and  if  a  man  be  found  under  suspicious  circumstances, 
and  confirms  the  suspicion  by  refusing  to  give  an  account 
of  himself,  he  cannot  expect  large  damages,  if  he  is  ille- 
gally detained ;  but,  as  tp  this  there  is  some  contradic- 
tion ;  however,  Mr.  Dunbar  appears  to  have  acted  upon  a 
fair  suspicion,  and  bond  fide  (a). 

Verdict  for  the  plaintiff,  against  the  defend- 
ant Dunbar, — Damages  100^ 

Verdict  for  the  defendant  Callow. 


(a)  If  a  felony  he  committed  in 
foci,  and  A.  suspects  fi.  did  it, 
and  hath  probable  cause  of  sus- 
picion, A.  may  arrest  B.  for  it, 
and  justify  it  in  an  action  of  fiftlse 
imprisonment.  1  Hale,  P.  C.  588. 
It  was  formerly  considered,  that 
even  a  constable  could  not  justify 
detaining  a  party  upon  a  charge 
given  to  him,  if  it  turned  out 
that  no  felony  had  been  commit- 
ted: but  this  was  held  otherwise 
as  to  constables  in  the  case  of 
Samuel  v.  Payne,  Doug.  345; 
where  it  was  decided  that  after  a 


charge  fairly  s^ven  to  him,  a  con- 
stable might  justify  detaining  a 
man,  although  tne  Jury  should  be 
satisfied  that  no  felony  had  been 
committed.  And  the  same  point 
was  held  by  fitUler,  J.  as  to  a 
charge  of  breach  of  the  peace.  4 
Camp.  421.  In  the  C9se  of  Law- 
rence y.  Hedger,  3  Tauut  13,  it 
was  held,  that  watchmen  and  bea- 
dles are  justified^  at  common  lair, 
in  arresting  persona  found  in  ik 
streets  at  ni^ht,  with  bundles,  &c* 
under  siispicious  qrcumstances* 
although  it  may  aCterwards  ap- 
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Qumeyy  and  Arckboldy  for  the  plaintiff. 

Scarlett,  and  Ckitty,  for  the  defendant  Dunbar. 

Brougham,  for  the  defendant  Callow. 

[Attornies — Gray,  Junr.^  and  Young  jr  Cq!\ 
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pear,  that  no  felony  had  been  com- 
mitted. 

In  the  case  of  WClonghan  v. 
Clayton,  Holt,  N.  P.  C.  478,  it 
was  held  by  Bayley,  J.  that  a  con- 
stable taking  a  person  into  his 
custody,  on  a  charge  of  felony. 


given  to  him,  might,  on  ascertnn- 
ing  the  Suspicion  to  be  groundless, 
discharge  him  without  going  be- 
fore a  Justice. 

Bee  also  the  very  able  note  of 
the  learned  reporter,  appended  to 
that  case. 


1827. 
Cowls  s 

V. 

Dunbar. 


A^oumed  Sittings  in  London  ctfter  Hilary 

Term,  1827. 


Fletcher  and  Others,  Assignees  of  Billinoe^  a  Bank- 
rupt, V,  Froggatt. 

Assumpsit  on  a  bin  of  exchange  for  200/.,  by  indorsee 
against  drawer.  Sufficient  notice  of  dishonour  had  not 
been  gi^en;  but  a  witness  was  called,  who  stated,  that  in 
a  conversation  with  the  defendant  about  the  bill  in  ques- 
tion, the  defendant  said  ''  I  do  not  mean  to  insist  upon 
want  of  notice;  but  I  am  only  bound  to  pay  you  70/." 
Something  was  then  to  be  done  by  some  other  person  in 
the  course  of  the  day  on  which  the  conversation  took 
place ;  and  the  defendant  added,  ''  I  will  call  to-morrow 
nommg,  and  see  that  all  is  arranged  satisfactorily." 

Hill,  for  the  defendant,  submitted,  that  at  least  this  ad- 
misrioii  would  only  entitle  the  plaintiifs  to  the  sum  men- 
tioned in  it. 

Seartett,  for  tiie  plaintiffs,  contended,  tbat  uf^  it  was  a 


March  $rd. 


If  the  drawer 
ofa  biU  for  200f. 
not  having  re- 
cfeived  due  no- 
tice of  its  disho- 
nour, say,  that 
liedonnotmeaai 
to  insbt  upon 
want  of  notice, 
but  add,  that 
he  is  only 
bound  to  pay 
70^;  the  whble 
of  his  statement 
must  be  taken 
together,  and 
the  holder  in  an 
action  against 
him  can  only 
recover  to  the 
amount  of  the 
70/. 
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waiver  of  the  objection  on  the  ground  of  want  of  notice,  it 
would  entitle  the  plaintiffs  to  recover  the  whole  amount  of 
the  bill. 

Abbott,  C.  J. — The  defendant  does  not  say  that  he 
will  pay  the  bill,  but  that  he  is  only  bound  to  pay  70/.  I 
think  the  plaintiffs  must  be  satisfied  with  the  70/. 

Verdict  for  the  plaintiffs,  70/. 

Scarlett,  for  the  plaintiffs. 
HiU,  for  the  defendants. 

[Attomies — J,  James,  and  FroggattJ] 


March  9th. 

SembU,  that 
in  an  action  for 
a  libel,  evidence 
of  facts,  which 
do  not  amount 
toajusdfication,    SUe. 
may,  under  cir- 
cumstances, be 
received  in  miti- 


East  V,  Chapman. 

* 

Action  for  a  Ubel  in  the  Sunday  Times  newspaper, 
purporting  to  be  an  account  of  certain  proceedings  which 
took  place  at  a  coroner's  inquest.  Plea — The  general  ish 
There  appeared  upon  the  record  several  special 
pleas  of  justification;  but  they  were  struck  through  with  a 
pen.     Some  of  the  pleas  averred  the  truth  of  the  iisicts, 

g^tion  of  dama-     *  *• 

ges,  though  spe-  and  some  only  stated  that  the  circumstances  mentioned  in 
justification,        the  libel  did  occur, as  reported,  before  the  coroner's  inquest. 

which  were  on 
the  record, 
have  been  with- 
drawn before  the 
trial,  and  the 
plaintiff  in  con- 
sequence is  not 
prepared  with 
evidence  to  an- 
swer the  defend- 
ant's proof. 

A  witness, 
who  has  given 
evidence  on  his 
examination  in 
chief,  as  to  the 
truth  of  a  libfel, 
may  be  asked 
on  his  cross-ex- 
amination, whether  the  MS.  of  the  libel  was  not  written  by  him,  and  he  is  bound  to  answer  thequeitiBn» 


Scarlett,  in  stating  the  plaintiff's  case,  was  reading  the 
special  pleas  from  the  record. 

Denman,  C.  S.  for  the  defendant,  objected — because 
they  must  be  now  taken  as  not  forming  any  part  of  the 
record. 

Abbott,  C.  J. — I  think,  that  as  it  will  be  competent  to 
the  plaintiff  to  prove  by  distinct  evidence  the.  fact  of  the 
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pleas  having  been  pleaded^  and  afterwards  withdrawn,  it  is 
just  as  well  to  take  it  from  the  engrossed  record. 

Evidence  was  afterwards  given  of  this  fact  aliunde 
The  libel  was  read.  It  was  headed  as  follows:  "  Alleged 
Rape  and  Death,  and  Coroner's  Inquest*'*  It  purported  to 
be  an  account  of  the  proceedings  at  a  Coroner's  Inquest 
holdcn  on  the  body  of  a  girl  named  Maria  Webb,  who 
died  of  a  miscarriage ;  and  among  other  circumstances  it 
stated,  that  Webb,  the  brother  of  the  deceased,  said  before 
the  Jury,  that  the  deceased  told  him,  shortly  before  she  died, 
that  East  (the  plaintiff)  had  taken  liberties  with  her,  and  liad 
had  connection  with  her  by  violence.  The  account  went  on 
to  say,  that  Mr.  Shearman,  the  surgeon,  and  Mrs.  Bucking- 
ham, corroborated  the  evidence  of  Webb;  and  concluded  by 
stating,  that  the  Jury  warmly  declared  their  opinion  of  the 
conduct  of  Mr.  East,  and  expressed  their  readiness  to  render 
any  assistance  in  their  power  in  bringing  him  to  justice. 


DenmaUf  C.  S.,  for  the  defendant,  inquired  of  the  Court, 
whether  he  was  di  liberty  to  give  evidence  as  to  the  fact 
of  what  was  stated  having  taken  place  at  the  inquest. 

Abbott,  C.  J.  — You  must  tender  the  evidence,  and  let 
us  hear  whether  it  is  objected  to. 


Denman,  C.  S.,  then  proceeded  to  address  the  Jury,  and 
was .  contending  that  the  defendant  was  entitled  to  a  ver- 
dict on  account  of  the  correctness  of  the  report,  when  he 
was  interrupted  by 

Abbott,  C.  J.,  who  said,  that  he  was  clearly  of  opinion, 
that  the  proposed  evidence,  if  receivable  at  all,  could  only 
be  so  in  mitigation  of  damages. 

Denman,C.  S. — The  only  way  in  which  I  can  put  it  for 
the  verdict,  is,  that  the  Jury  may  say,  that,  considering 
the  occasion,  it  is  an  innocent  publication. 


CA63S  AT  mSl  PRHJS, 

Mr.  6eU>  the  clerk  to  the  Coroner,  was  caUed  4m  the 
part  of  the  defendant;  and  stated,  diat  he  was  present 
at  the  inquest  alluded  to  in  the  libel,  and  that  William 
Webb,  the  brother  of  Maria,  the  deceased,  was  jeKamined 
9»  a  witness,  Mr.  Bell  stated,  that  he  was  present  wfaea 
the  Jury  ^returned  their  Tserdict;  and  be  produced  the  »• 
quisition.  The  finding  of  the  Jury  was,  that  the  deceased 
died  by  the  vi^tation  of  God»  and  not  otherwise. 

The  following  quiestion  was  then  put  to  the  witness:—- 
'^  'Did  you  hear  the  Jury  by  their  foreman  accompapy  the 
verdict  with  any  observaidons  touching  the  subject  matlsr 
of  the  inquisition,  or  .touching  the  present 


Scarlett^  for  the  plaintiff.  — I  shall  not  argue  the  point 
as  to  the  propriety  of  this  question :  i  only  wish  it  to  be 
understood  Ibat  I  do  not  consent  to  the  reception  of  die 
evidence,  if  your  Lordship  shaU  be  of  opinion  that  it  is 
not  receivable  consistently  with  law;  and  for  this  reason, 
that  the  briefs  for  the  plain  tiff  originally  contained  evidence 
to  rebut  the  special  pleas.;  but  those  pleas  being  with- 
drawn, the  plaintiff  has  not  now  his  witnesees  in  Court. 
If  yoiur  Lordship  thinks,  that  on  general  grounds  the  e^ 
dence  is  admissible,  I  shall  not  offer  any  argument  on  the 
subject. 

Abbott,  C.  J. — It  appears  to  me,  that  I  am  bound  to 
decide,  without  reference  to  what  has  taken  plaee  widi^re- 
gard  to  pleading  any  matter,  and  afterwards  witfadrawiag 
it;  and  being  required  so  to  do,  I  am  of  opinion,  thsrt;  ^ 
evidence  is  to  be  received,  but  only  in  mitigation  of  da* 
mages.  If  the  evidence  could  lead  to  a  verdict,  I  should 
be  most  clearly  o(  opinion  that  it  could  not  be  received; 
for  he  who  would  allege  the  truth  of  a  Kbel,  is  bound  to 
do  so  by  a  plea  on  the  record ;  and  there  being  no  such 
plea  in  the  present  case,  I  am  clearly  of  opinion  that  such 
evidence,  whatewer  it  may  be,  cannot  be  receired  as  gwg 
to  the  ^rdict,  hut  as  evidence  to  guide  the  Jury  in  the  es- 
timation of  dami^g^s.    I  do  not  say  genevalfy  tiiat  such 
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evidence  is  admissible,  but  IthU)^  it  is  ^pyndeittbe  cir- 
cumstances of  this  case.  That  whiqh  is  short  of  the  justi- 
fication, n^y,  I  think,  be  received  in  mitigation  of  fUm^- 
g^.  It  is  a  question  of  great  importfince;  and  I  am  rea- 
dy tp  be  set  right  in  any  way,  if  my  opinion  should  be 
IFrong. 

7he  examination  of  the  witness  was  thep  rejourned;  ^n^ 
he  stated*^,  in  answer  to  the  que9tion,  th^t  the  Jury  giene- 
rally  expressed  themselve^  indignantly  as  to  the  suppose^ 
conduct  of  the  plaintiff,  and  offered  Webb  their  assistaQCje 
in  any  way  in  bringing  him  to  justice^  and  that  several  Qf 
the  Jury  observe^^  that  they  were  wiping  to  subscribe  for 
the  purpose. 

The  vritness  then  proceeded  to  give  fMjrther  evidence  qf 
what  took  place  at  the  inquest,  (but  which  was  not  taken 
down  in  writing)^  and  was  asked  by  Scarlett 9  on  his  cross- 
examination,  whether  the  MS.  of  the  Ubel  was  not  in  his 
hand-writing.  He  appealed  to  the  Court  to  say^  if  he  wa9 
bound  to  answer. 

« 

Abbott,  C.  J.  —  I  think,  having  given  evidence,  you 
must  answer  the  question.  You  might  have  objected  to 
give  e^4ence  at  first ;  but  haying  gone  through  a  long 
history  of  what  passed,  and  was  not  taken  down,  you  must 
still  go  on,  otherwise  the  Jury  will  only  know  half  of  the 
matter. 

The  witness  then  acknowledged  that  it  was  his  hand- 
writing. Several  other  witnesses  were  called ;  but  from 
their  evidence  it  appeared  that  the  report  in  the  libel  va- 
ried in  several  particulars  from  the  facts  as  they  took  place 
at  the  inquest,  particularly  in  that  part  where  it  was  stated 
that  two  witnesses  corroborated  the  evidence  of  Webb. 

Abbott,  C.  J.,  in  his  summing  up  (inter  alia)  said, — 
Whedier  the  eiddence  received  in  mitigation  of  damages 
was  a4mis8ible  or  not,  may  perhaps  be  matter  of  doubt; 
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but  where  there  is  doubt,  I  think  it  best  to  receife 
it.  Now,  however,  the  evidence  is  received,  it  appean 
clearly,  that  in  whatever  way  it  is  taken,  whether  as 
matter  of  justification  or  otherwise,  it  is  not  sufficient  to 
sustain  the  defence ;  because  the  libel  states  that  two  wit- 
nesses corroborated  the  evidence  of  Mr.  Webb,  and  it 
appears  that  there  was  no  corroboration  of  that  part  of  his 
testimony  which  relates  to  the  alleged  rape.  It  is  said  to 
be  the  duty  of  a  newspaper  editor  to  publish  auch  ac- 
counts as  these.  I  do  not  know  that  the  duty  of  an  edi- 
tor of  a  newspaper  differs  from  that  of  any  other  person. 
I  take  it  to  be  the  duty  of  every  man,  whether  editor,  pub- 
lisher, or  speaker,  to  take  care  that  what  he  utters  may 
not  have  the  effect  of  injuring  the  character  of  another. 
Editors  of  newspapers  also  should  confine  themselves  to 
truth,  for  another  reason,  viz,,  that  things  not  true, 
though  they  may  not  consist  of  reflections  on  the  charac- 
ter of  another,  yet  may  mislead  the  public,  and  leave  fidse 
impressions  on  the  mind  of  the  reader. 


Verdict  for  the  plaintiff. 

Scarlett  and  Chitty,  for  the  plaintiff. 

Denman,  C.  S.,  and  Brougham,  for  the  defendant. 

[Attornies — Gregory  9f  Son,  and  WilUtt,l( 


March  Qth. 


Hewlett  and  Others,  Executors  and  Executrix  of 
JuDKiN  V.  Laycock  and  Another* 


I  HE  declaration  stated,  that  by  an  order  of  Mr.  Justice 
Bayley,  of  the  10th  of  March,  1824,  a  cause  between  the 


When  a  cause 
is  referred  to  ar- 
bitration, the 
mode  of  con* 

ducting  it  must  be  left  to  the  arbitrators ;  and  if  they,  after  the  first  or  second  meeting,  excfaide 
both  the  parties  and  their  attornies,  and  examine  witnesses  privately,  at  their  (the  witnesses')  hous- 
es, it  seems  that  such  conduct  is  no  good  ground  of  objection,  provided  it  does  not  proceed  from  cor- 
rupt motives.  At  all  events,  if  either  party  would  take  advantage  of  it,  he  must  give  notice  at  the 
time  that  he  intends  to  rely  on  it  as  an  objection ;  and  if  he  lie  by  and  suffers  othef  meetings  l» 
take  place,  and  when  the  arbitrators  are  ready  to  make  their  award,  revokes  his  soboMasioo,  be  ii 
liable  in  an  action  to  the  other  party,  who  was  desirous  of  having  the  benefit  of  the  awmrd. 
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plaintifFs  and  defendants^  together  with  all  matters  in  dif- 
ference, was  referred  to  the  arbitration  of  three  persons, 
one  of  them  to  act  as  umpire;  and  that  the  defendants, 
when  the  said  umpire  was  about  to  make  his  award,  re- 
voked their  submission,  whereby  the  umpire  was  prevent- 
ed from  making  an  award,  and  the  plaintiffs  lost  the  bene- 
fit which  they  would  have  derived  from  the  reference. 

It  appeared  that  the  arbitrators,  afler  the  first  or  second 
meeting,  which  was  in  the  month  of  April,  1824,  refused 
to  allow  the  attornies  for  the  parties  to  attend  the  meet- 
ings, and  at  a  later  period  excluded  the  parties  themselves; 
and  they  also  examined  witnesses  at  the  witnesses*  own 
houses,  and  said  they  so  acted  to  prevent  altercation  and 
delay.  The  attornies  protested  against  such  a  course  of 
proceeding,  but  did  not  give  any  notice  that  they  should 
consider  it  a  ground  of  objection  to  the  award.  Other 
meetings  were  afterwards  had,  and  on  the  20th  of  Decem- 
ber, when  the  arbitrators  were  ready  to  make  their  award, 
the  defendants  revoked  their  submission.  It  appeared  that 
the  award  would  have  been  in  favour  of  the  plaintiffs. 
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Marryat^  for  the  defendants. — This  is  a  case  very 
much  of  first  impression.  The  plaintifFs  will  have  a  right 
to  begin  de  novo  for  any  cause  of  action  which  they  right- 
fully have.  But  they  cannot  recover  in  this  action;  be- 
cause the  arbitrators  acted  illegally  in  deciding  not  to 
admit  the  attornies.  The  arbitrators  had  no  right  to 
examine  witnesses  privately;  and  if  they  were  not  war- 
ranted by  law  in  acting  as  they  did,  then  the  revoca- 
tion was  correct,  and  no  action  lies.  There  was  not 
a  sufficient  reason  for  the  exclusion  of  the  attornies.  If 
the  arbitrators  misjudged,  that  is  enough:  it  is  not  ne- 
cessary to  show  any  improper  feeling.  Arbitrators  may 
be  imposed  upon,  if  the  parties  or  their  attornies  are  not 
present  to  suggest  questions  relevant  to  the  subject  of  ex- 
amination. 
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Scarlett,  for  the  plaintiffi— Tlie  refusd  to  adihit  the 
parties,  if  done  corruptly,  would  be  a  good  ground  ofob^ 
jectiouy  and  in  ^uch  case  no  revocation  would  be  necessary. 
Perhaps,  at  the  time  of  the  refusal,  the  parties  might liave 
revoked  the  submission,  but  they  stiffered  the  arbitratioii 
to  g6  on,  and  kept  their  objectioh  as  it  were  in  petto,  to 
be  used  or  not,  according  to  the  way  in  which  the  awlEird 
should  appear  likely  to  go.  The  neglect  to  give  notice 
of  any  objection,  oh  the  gr6und  of  exclusion  or  any  in- 
tention to  revoke  on  that  ground,  must  be  considered  as 
an  acquiesence  or  waiter  on  the  part  of  the  defendants. 


ABKorri  C.  J.  —  The  reasbn  urged  in  support  of  the 

I 

revocation  is,  that  the  arbitrators  thought  proper  to  ex- 
clude the  parties  and  their  attomies,   atld'  to  ex^uninfe^ 
a  witness  at  hi^  own  house.     I  do  not  see  why  they  might 
not  examine  the  witness  at  his  own  house  as  well  as  else- 
where, as  they  were  tb  examine  the  witnesses  separktely. 
I  think,  taking  all  th^'  evidence  together,  that  neither  of 
the  arbitrators  intended  to  act  otherwise  than  ho'nOUI^bly 
and  honestly  in  the  transaction.     But  it  is  said,  that  the 
defendants  had  a  right  to  nikke  the  revocation  in  pohit  of 
law.     I  do  not  think  it  necessary  to  decide  th^t  point,  be^ 
cause  I  am  perfectly  satisfied,  in  point  of  law,  that  if  a  par- 
ty means  to  object  on  such  a  ground  as  that  which  is  reEled 
on  in  this  case,  it  is  his  duty  to  give  notice  that  he  means 
to  rely  on  it,  otherwise  it  is  no  answer.     For  unless  he 
gives  such  notice,  the  arbitrators  go  on  thinking   that 
the  objection  is  waived,  arid  the  parties  are  put  to  unne- 
cessary expences.     As  to  the  exclusion  complained  of,  I 
tMnk  it  right,  in  my  situation,  to  say,  that  where  parties 
refer  to  a  private  tribunal,  the  mode  of  conducting  the  in- 
quiry must  be  left  to  thie  arbitrators,  and  there  may  be 
circumstances  in  whidh  it  is  important  t6  exclude  attornies. 
There  is  less  reason  certainly  for  excluding  th^  parties 
themselves,  but  where  both  parties  are  excluded^  there 
is  no  reason  of  complaint. 

Verdict  for  the  plaintiffs. 
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Scarlett  and  Campbell^  for  the  plaintiffs. 

Marryat  and  Moody,  for  the  defendants. 

[Attornies — North  $•  S.,  and  Stevens  8r  IF.] 


Randall  i?.  Everest.  Murch; 

Assumpsit.     The  plaintiff  sought  to  recover  a  sum  of  Whatever  miy 

100/.  to  part  of  which  he  claimed  to  be  entitled,  in  conse-  an  agreement 

quenoe  of  the  non-performance  of  an  agreement.     The  de-  ^^  gj^^b? 

fendant  contended  that  he  was  only  entitled  to  a  smaller  paSdomhcnoni 

'^  performance' of 

sum.  it,  the  party 

suing,  ifjhe 
agreement  it 

Abbott,  C.  J.,  (in  his  summing  up,  made  the  following  ^1^1^*^^ 
general  observations) : — I  am  of  opinion,  and  I  shall  act  upon  ^  »"ch  damages 

,,  ,  .asa  Jury,  under 

that  opinion,  until  I  am  corrected  by  a  higher  authority,  aii  the  drcunr- 
that  on  any  agreement,  for  the  non-performance  of  which  Jhink^fitto 
damages  are  sought  to  be  recovered,  whatever  may  be  the  ^^^^^ 
expressions  used  by  the  parties,  and  in  whatever  mode  or 
form  the  agreement  may  be  made,  whether  the  stipulation 
is  for  a  sum  to  be  paid  as  Uquidated  damages,  or  for  a  sum 
in  the  nature  of  a  penalty,  the  plaintiff  shall  recover  such 
damages  as  upon  a  view  of  the  whole  case,  the  Jury  shall 
think  fit  to  give,  and  no  more. 

The  Jury:  foimd  for  the  plaintiff, 

Damages  100/. 

Abbott,  C.  J.,  then  said — I  wish  my  observations  to  be 
understood  as  not  applying  to  agreements  under  seal  (a). 

Marryat  and  Abraham^  for  the  plaintiff. 

Gnmey,  for  the  defendant. 

[Attomiee — Matanle,  and  Glynee,^ 

{a)  For  the  note  of  these  observations,  we  are  indebted ^to  the  kind- 
ness of  a  friend  at  the  bar. 
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April  \Qih.  Hunter  v.  Westbrook. 

A  father  gave    X  ROVER  by  the  father  of  a  youth  about  sixteen  years 
**"  *°printS^^*   ^^  ^S^>  (who  had  been  apprenticed  to  the  defendant,  in 


some 


books,  and  se-    (jhg  business  of  a  chymist  and  druggist,  and  had  left  his 

▼eral  articles  of  ^  ^ 

wearing  appa-  master  without  his  consent,)  to  recover  a  watch,  some 
tho^htheson  printed  books,  and  several  articles  of  wearing  apparel, 
was  under  age,  ^jjich  }(;  ^^8  allejTed  the  defendant  refused  to  deliver  up. 

(vuB.  about  SIX-  .  °  *■ 

teen  years  old,)  On  the  cross-examination  of  the  son,  who  was  called  as 
not  maintain  a  witness  in  support  of  the  plaintiff's  case,  he  said,  that 
a^wonwho  ^^  articles  in  question  had  been  given  to  him  by  his  fa- 
detained  the  ther. 

property,  be- 
cause the  right 

wui^inn ^m,  Abbott,  C.  J.,  upon  this  intimated  to  the  plaintifPs 
but  in  his  son.     counsel,  that  he  thought  the  plaintiff  must  be  nonsuited. 

Campbelly  for  the  plaintiff,  submitted  that  the  son  was 
not  emancipated,  and  that  the  property  must  be  consider- 
ed as  belonging  to  the  father.  It  had  been  decided,  that 
in  an  indictment,  property  in  the  situation  of  that  sought 
to  be  recovered  in  this  action,  might  be  laid  as  the  pro- 
perty of  the  father. 

Abbott,  C.  J. — I  am  of  opinion  that  the  action  is  not 
maintainable.  I  believe  it  has  been  held,  that  things 
stolen  from  a  child  may  be  laid  to  be  the  property  of  the 
parent,  but  I  think  that  has  been  in  the  case  of  very  young 
children.  There  must  be  a  right  of  possession  to  main- 
tain trover,  which  right  this  plaintiff  has  not*  I  am  clearly 
of  opinion  that  the  plaintiff  cannot  recover. 

Nonsuit. 


Campbell^  for  the  plaintiff,  requested  leave  to  move  to 
enter  a  verdict  for  a  shilling  damages. 

Abbott,  C.  J.,  inquired  if  there  was  any  other  defence. 
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Denmauy  C#  S.,  replied  in  the  affirmative.  1827. 

i' 

ff  ttntkr, 

His  Lordship  then  said  that  he  could  not  give  the  leave  „^ 

requested.  Westbrook* 

Campbelly  and  R.  V.  Richards,  for  the  plaintiff. 
Denman,  C.  S.,  and  Payne ^  for  the  defendant. 

[Attoraies — Van  Sandau  8r  Co.,  and  Priti^/e.] 


Maud  v.  Waterhouse,  April  2Srd. 

Assumpsit  on  an  undertaking  given  on  the  16th  of  if  a  person  em- 
September,  1825,  to  pay  on  the  20th  of  December,  1825,  Ja^'^Ti^tralor 
a  bill  of  exchange,   dated  the   19th  of  September,   for  o^ «  deceased 

,  '     ,  .      .  debtor,  to  wind 

2&7L  12*.,  which  bill  it  was  alleged  the  plaintiff  accepted,  up  the  concerns 

for  the  accommodation  of  the  defendant.  cd's  business, 

From  the  evidence  for  the  plaintiff,  it  appeared,  that,  in  ^^I^^f " ."  ^a  we- 
the  year  1823,  the  plaintiff  sold  goods  to  a  person  nam-  ditor  of  the  de- 
ed Willis,  trading  under  the  firm  of  Willis  &  Co. ;  for  the  money  to  meet 
price  of  which  goods,  in  the  year  1824,  he  drew  a  bill  on  J,^hichsuch"CTe- 
Willis,  which  was  accepted  by  him.     This  bill  became  due  ^^^^r  has  given, 

■  •'  m  furtherance 

in  February,  1825;  but  in  the  month  of  January,  1825,  ofanaccommo- 
Mr.  Willis  died,  and  his  representatives  not  paying  the  ment"for  delay- 
bill,  the  plaintiff  was  obliged  to  take  it  up.     After  he  had   *"«  pay™*^"*' »" 

^  r-  o^  r  the  hope  that 

paid  it,  he  wrote  the  following  letter  to  the  defendant,  who  funds  may  be 
had  been  a  clerk  in  the  house  of  Willis  &  Co.,  and  still  b  liable  on  such 
continued  to  manage  the  business  of  the  concern : —  SimTeJrhe^fvas 

merely  a  clork, 

"  15th  April.  1825.       ^elu'  rhV"' 
"  Mr.  Maud  presents  his  compliments  to  Mr.  Water-  the  creditor,  and 
house,  and  as  he  finds  the  Jamaica  Packet  has  arrived,  3,"} ^^^^Jf^j^i'^ 
would  feel  obliged  to  him  if  he  would  name  to  his  son  some  ^^  ^°^^^  ^pp^x 

,        J.  .   .  .  to  the  discharge 

mode  of  receiving  value  for  the  outstanding  acceptance  of  of  the  debt. 

VOL.  FI.  Q  Q 
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Messrs.  J.  Willis  &  Co.    He  has  heavy  engagements  at  this 
moment,  and  it  would  be  of  great  service  to  him/*  &c. 

Waterhouss.       To  this  letter  the  defendant,  on  the  same  day,  wrote  the 

following  answer: — 

"  Dear  Sir, — In  reply  to  your  note  handed  to  me  by 
your  son/  I  have  to  assure  you  that  Mr.  Willis  and  myself 
are  aware  of  the  inconvenience  to  yourself  by  the  nonpay- 
ment of  the  acceptance  of  John  Willis  &  Co.,  and  at  the 
same  time  feel  equally  disposed  to  offer  the  only  remedy 
in  our  power,  which  would  be  by  your  drawing  at  two 
months  the  amount  of  the  former  acceptance  on  me,  being 
authorised  by  Mr.  B.  Willis  to  conduct  the  mercantile  con- 
cern of  the  late  firm.  If  this  mode  will  be  available  to 
yourself,  I  am  perfectly  conformable  to  it.     I  remain,  &c. 

John  Waterhouse.** 

A  bill  of  exchange  was  accordingly  drawn  by  the  plain- 
tiff, and  accepted  by  the  defendant,  dated  the  16th  of 
April,  1825,  at  two  months.  A  few  days  before  this  bifl 
became  due  the  plaintiff  called  on  the  defendant  at  the 
counting-house,  who  told  him  that  no  funds  of  Willis  &  Co* 
had  arrived,  and  he  could  not  pay  the  UlL  The  plaintiff 
said  that  he  could  not  ask  his  banker  to  discount  for  him 
another  acceptance  of  the  defendant,  and  suggested  that 
the  defendant  should  draw  and  he  accept  a  bill  at  three 
months  from  the  expiration  of  the  other.  This  was  agreed 
upon,  and  the  defendant  at  the  plaintiff's  solicitation,  gave 
him  an  undertaking  in  the  foUowing  form:- 

'*  Lime  Street  Square,  I4th  June,  18S5. 

"  Dear  Sir, — I  engage  hereby  to  furnish  you  with  the 
amount  of  the  acceptance  drawn  by  me  on  the  17th  Sep- 
tember, say  2&7L  12^.,  due  on  the  19th  of  the  same  month. 
I  am,  &c.  John  Waterhouse." 

After  this  it  was  agreed  that  a  further  bill  should  be 
drawn  and  accepted  by  the  same  parties,  at  three  montbi 
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Irom  the  expiration  of  the  other,  and  this  was  the  bit) 

on  the  undertaking  to  pay  which  the  plaintiff  sought  to 

recover.     That  undertaking  was  in  the  following  words,  w^jEkHousE. 

and  was  written  at  the  foot  of  the  former  undertaking : — 

"  16th  September,  1825. — The  above  having  been  re- 
newed, I  engage  to  hand  Messrs.  Mfdid  ft  Co.  the  same 
amount  on  the  SOth  December." 

On  the  part  of  the  defendant  it  was  proved,  that  he  was 
only  an  assistant  in  the  house  of  Willis  &  Co.,  that  he  had 
no  interest  whatever  in  the  goods  sold,  and  that  he  only 
superintended  the  concern  since  the  death  of  Mr.  J.  Wil* 
lis,  at  the  request  of  his  son  Mr.  B.  Willis,  who  was  his 
administrator.  It  was  also  proved  that  no  funds  hiad  come 
to  the  hands  of  the  defendant  on  account  of  the  concern, 
which  h^  could  apply  to  the  disehwrge  of  the  plaintiff's 
claim. 

Scarlett^  for  the  defendant,  upon  this  contended,  that 
there  was  no  consideration  for  the  defendant's  undertak- 

0 

ing.  He  had  no  interest  in  the  goods.  He  was  merely 
employed  as  a  clerk  to  wind  up  the  concern,  and  not  to 
make  himself  liable.  Between  the  plaintiff  and  defendant 
there  was  no  consideration  at  the  first.  The  defendant  is 
not  the  administrator,  but  was  only  employed  by  him. 

Gumefff  for  the  plaintiff. — It  is  a  sufficient  consideration 
that  the  plaintiff  forbore  to  press  his  demand  against  the 
house  of  J.  Willis  &  Co.  The  defendant's  letter  states  that 
he  was  employed  to  conduct  the  concern.  If  he  had  not 
intended  to  make  himself  personally  Uable  he  would  have  .t 

signed  his  undertaking  on  behalf  of  B.  Willis  the  ad- 
ministrator. 

Abbott,  C.  J. — I  am  of  opinion  that  there  is  a  sufficient 
consideration  to  sustain  the  action.      The  arrangem^ 

QQ2 
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bad  the  effect  of  preventing  the  admmistrator  from  being 
sued.     I  think  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff 

Gumey  and  Stephen,  for  the  plaintiff. 

Scarlett  and  Payne,  for  the  defendant. 


[Attomies— J^orftcfy  and  CrmMh,'\ 


COURT  OF  COMMON  PLEAS. 

Second  Sittings  at  ChtildhaU,  in  Hilary  Term,  1827. 


BEFORE  LORD  CHIEF  JUSTICE  BEST. 


Feh.  \gt. 

Trespass  does 
not  lie  against 
a  sheriff  to  re* 
oover  damages 
for  the  seisure 
of  property  by 
his  bailiff,  under 
a  writ  of  levari 
facias  issued  on 
a  suit  in  the 
oounty  court, 
because  the 
sheriff  is,  in  such 
ease,  a  judicial 
and  not  a  mi- 
■isterial  officer. 


TiNSLEY  V.  Nassau^  Esq. 

XrESPASS  against  the  sheriff  of  Essex,  to  recover 
damages  for  the  seizure  of  a  horse  which  it  was  alleged 
belonged  to  the  plaintiff. 

The  horse  was  seized  as  the  property  of  Joseph  Tins- 
ley,  a  brother  of  the  plaintiff's,  who  had  been  sued  in  the 
county  court  of  Essex ;  and  it  was  taken  tmder  a  writ  of 
levari  facias  by  the  baiUff  of  the  defendant. 

Brodrick,  for  the  defendant. — This  action  cannot  be 
maintained  against  the  sheriff,  because  there  was  an  ac' 
tion  brought  in  the  county  court,  of  which  the  sheriff  is  a 
constituent  part  and  not  a  mere  officer.  And  the  bailiff 
in  this  case  stands  in  the  same  relation  with  regard  to  the 
sheriff  as  the  sheriff  in  any  of  the  superior  courts  does 
with  regard  to  the  court  itself*    Holroyd  v.  Breare  i 
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Holmes  (a),  is  in  point  upon  this  subject ;  and  that  case 
has  been  since  acted  upon  by  Mr.  Justice  Bayley^  on  the 
Northern  Circuit.  That  is  the  case  of  a  court  baron;  but 
the  court  baron  and  the  county  court  are  similar,  as  in 
both  the  suitors  are  the  judges,  and  the  sheriff  in  one  case 
and  the  steward  in  the  other  are  judicial  officers. 
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182T. 

TiNSLBT 

V. 

Nassau. 


The  writ  was  read.  It  was  directed  to  the  bailiff  by 
the  sheriff,  commanding  him  to  levy,  &c.,  and  ended  with 
the  words :  ^'  and  have  you  there  the  said  money,"  Sec., 
the  usual  conclusion  of  an  authority  to  seize  given  to  a 
bailiff  by  the  sheriff  being  **  that  /  may  have  the  said  mo- 
ney,'* &c. 

fFf&fe,  Seijt.,  for  the  plaintiff. — The  form  of  the  writ 
by  the  sheriff  will  not  conclude  the  question. 

Best,  C.  J. — I  apprehend  that  the  sheriff  sits  in  the 
county  court  as  the  first  freeholder  in  the  county,  the 
other  suitors  are  also  judges ;  but  the  sheriff  is  the  prin^ 
cipal,  and  a  sort  of  chief  justice. 

WUdef  Serjt. — The  sheriff  is  indemnified  by  the  plaintiff. 

Best,  C.  J. — That  cannot  make  any  difference. 

Nonsuit* 

Wilde,  Serjt.,  and  /2«  V.  Richards,  for  the  plaintiff. 
Brodrickf  for  the  defendant* 

[Attomies— Joncf,  and  North  Sf  S^ 


(a)  2  B.  &  A.  473.  The  stew- 
ard of  a  court-baron  is  a  judicial 
officer;  and  trespass  will  not  lie 
against  lum,  where  his  bailiff  by 


mistake,  took  the  goods  of  B.,  un- 
der a  precept  commanding  him  to 
take  in  execution  the  goods  of  A. 


CASES  AT  NISI  PRIUS, 


Sittings  at  Westminster  after  Hilary  Term,  1827. 


Feb.  13th,  Friend  v.  Harrison. 

In  an  action  o»  OeBT  OH  a  bond  bv  wMch  the  defendant  ennmd  to 

an  annuity  bond  •'  o— o 

^▼en  by  a  man  pay  the  phuntiff  an  annuity  of  50/.  a*year.  The  defisn- 
!dth  who^he  ^"^  T^leoded  Jirst,  nan  est  factum;  and  secondly ,  that  the 
cohabits,  the       ^[^  plaintiff  ouffht  not  to  have  and  maintain  her  action 

question  for  the  ^   *        ^  ® 

consideration  of  against  him,  because  tbfe  said  writing  was  executed  and 

Whether  at  the  delivered  by  him  the  said  defendant  to  the  said  {>Iaintifi& 

^^wenLte  ^  Consideration  of  the  said   plaintiff's   then  and  there 

was  or  was  not  agreeing  with  the  said  defendant  unlawfiiUy  and  immonl- 

an  intention  and      «-»  »  *^  ^ 

agreement  to      ly  to  cohabit  and  commit  fornication  with  the  said  defeiH 

connection  hi      dant,  after  the  execution  of  the  said  writing. 

future.    For  if       The  bond  was  dated  the  6th  o£  January,  1824^  and  it 

there  was  such  ^  • 

intention,  and  appeared  that  the  plaintiff,  who  was  a  common  prostitute 
given  in  further-  &t  Ae  time  when  the  defendant  first  became  acquainted 
l^^mett,  ^^*  ^^^'  ^^^  cohabited  with  him  for  two  years  before  the 
the  phtintiffcan-^  bond  was  given,  and  that  she  continued  to  cohabit  with 

hhn  till  the  end  of  February,  18S4,  when  she  went  down 
to  Folkstone,  in  Kent,  and  lived  for  three  months  with  her 
friends.  Afler  this  she  came  again  to  London,  and  re- 
lieve her  connection  with  the  defendant. 

Best^  C.  J.,  in  his  summing  up,  said — It  is  important 
to  the  public  that  the  principles  should  be  well  known 
upon  which  this  case  must  be  decided.  If  this  defendant 
had  seduced  thie  plaintiff,  and  afterwards,  wishing  to  dis- 
continue his  connection  with  her,  and  by  way  of  atone- 
ment, and  to  keep  her  from  the  same  way  of  lifb  fai  future, 
ga.y  e  her  the  bond  in  question,  no  person,  in  point  of  inorality 
or  of  law,  can  have  a  stronger  claim  on  the  defendant's  pnh 
perty  than  she  has.  But  it  is  abundantly  clear  that  there 
was  nothing  like  seduction  in  this  case.     The  defendant 
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fbiind  this  woman  a  common  prostitute.  But  if  a  man  takes 
a  prostitute^  and  cohabits  with  her,  and  afterwards,  being 
desirous  of  putting  an  end  to  the  connection,  in  order  to 
prevent  the  woman  from  continuing  in  a  course  of  prosti- 
tution, gives  her  an  annuity  bond,  he  will  be  answerable 
in  an  action  upon  it ;  therefore,  if  the  defendant  in  this 
case  acted  with  this  intention,  he  is  liable.  But  there  is 
another  view  which  may  be  taken  of  a  case  like  this.  Per- 
sons who  ccmnect  themselves  with  women  of  this  descrip- 
tion often  become  extremely  attached  to  them;  and  the 
women,  aware  of  that,  threaten  to  put  an  end  to  the  con- 
nection, unless  some  permanent  provision  is  made  for  them. 
If,  therefore,  the  plaintiff  obtained  this  bond  from  the  de- 
fendant, intending  at  the  same  time  to  continue  the  con- 
nection, then  I  am  of  opinion  that  the  special  plea  is  prov- 
ed. The  learned  Serjeant,  for  the  plaintiff,  says  that  you 
must  be  satisfied  that  there  was  an  agreement  when  the 
bond  was  given  to  continue  the  connection :  that  is  a  mat- 
ter of  which  you  cannot  have  express  evidence ;  but  it 
may  be  made  out  from  the  other  facts  of  the  case.  His 
Lordship  then  left  it  to  the  Jury,  who  found  a 

Verdict  for  the  plaintiff. 

Peakcj  Serjt.,  and  Hutchinson^  for  the  plaintiff. 
Vaughany  Serjt.,  for  the  defendant. 

[KtXoTme&^BlackUno,  and  Roberts,'] 
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FaiBND 

Harrison. 


Butler  v.  Turley. 


Feb.  XSth, 


False  unprlsonment.— The  defendant  justified  the  im-  \^^ »".  "^'^e"  «>' 

.^  false  impnson- 

pnsonment,  on  the  ground  that  the  plamtiff  was  offendmg  ment  the  de- 
fendant justifi- 
ed under  the 
1  Geo.  4,  c.  50  (commonly  called  the  petty  trespass  act),  as  the  owner  ot  land  on  which  the  plain- 
tiff was  trespassing.     It  was  held  that  to  make  out  his  jostiflcation  he  must  gire  positive  prorfof  ac' 
huU  damage  being  dome,  so  as  to  enable  the  Jury  to  decide  oa  the  quantum  of  it ;  and  that  d^e  Jury 
were  not  to  presume  damage  from  the  mere  fact  of  a  trespass  being  committed.  Semb.  that  the  prin-  * 
(iple  of  this  decision  will  apply  to  the  substituted  provisions  of  the  7  Ic  8  Oeo.  4,  c.  30,  the  abort 
act  of  1  Oeo.  4,  having  been  wholly  repealed  by  the  7  &  8  Geo.  4,  c.  27. 
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against  the  statute  1  Geo*  4,  c.  56  (a),  commonly  called  the 
Petty  Trespass  Act.    The  plaintiff's  witnesses  stated,  that 


(a)  This  Stat,  enacts,  that  ^'  if 
any  person  or  persons  shall  wil- 
fully or  maliciously  do  or  commit 
any  damage,  injury  or  spoil,  to  or 
upon  any  building,  fence,  hedge, 
gate,  stile,  guide  post,  mile  stone, 
tree,  wood,  underwood,  orchard, 
garden,  nursery  ground,  crops, 
vegetables,  plants,  land,  or  other 
matter  or  thing  growing  or  being 
thereon,  or  to  or  upon  real  or  per- 
sonal property  of  any  nature  or 
kind  soever,  and  shall  be  thereof 
convicted  within  four  calendar 
months  next  after  the  committing 
of  such  injury,  before  any  justice 
of  the  peace  for  the  county,  rid- 
ing, division,  city,  town  or  place 
where  such  offence  shall  have  been 
committed,  either  by  the  confes- 
sion of  the  party  offending,  or  by 
the  oath  of  one  or  more  credible 
witness  or  witnesses,  or  of  the  par- 
ty aggrieved  in  the  premises, 
which  oath  such  justice  is  hereby 
empowered  to  administer,  every 
person  so  offending,  and  being 
thereof  convicted  as  afores^d, 
shall  forfeit  and  pay  to  the  person 
or  persons  aggrieved,  such  a  sum 
of  money  as  shall  appear  to  such 
justice  to  be  a  reasonable  satisfac- 
tion and  compensation  for  the 
damage  or  injury  or  spoil  so  com- 
jnitted,  not  exceeding  in  any  case 
the  sum  of  five  pounds." 

The  3d  section  enacts,  '*  that  it 
shall  and  may  be  lawful  to  and  for 
any  constable  or  other  peace  offi- 
cer, and  to  and  for  the  owner  or 
owners  of  any  property  so  damag- 
ed, injured  or  spoiled,  and  to  and 
for  his,  her  or  their  servant  or  ser- 


vantSy  or  other  person  or  persons 
acting  by  or  imder  his,  her  or  their 
authority,  and  to  and  for  such  per- 
son  or  persons  as  he,  she  or  they 
may  call  to  his,  her  or  thdr  as- 
sistance, without  any  warrant  or 
other  authority  than  by  this  act, 
to  seize,  apprehend  and  detain  any 
person  or  persons  wh»  shall  have 
actually  committed,  or  be  in  the 
act  of  committing,  any  offence  or 
offences  against  any  of  the  provi- 
sions of  this  act,  and  to  take  Mm, 
her  or  them  before  any  justice  of 
the  peace  for  the  county,  dty  or 
place  where  the  offence  or  offences 
shall  be  committed ;  and  such  jus- 
tice is  hereby  empowered  and  re- 
qiured  to  proceed  and  act,  with 
respect  to  such  offender  or  offend- 
ers, in  manner  by  this  act  direct- 
ed." 

This  statute  is  wholly  repealed 
by  the  stat.  7  &  8  Geo.  4,  c.  27, 
and  in  lieu  of  its  proviaons,  the 
24th  and  28th  sections  of  the 
7  &  8  Geo.  4,  c.  30,  entitled 
"  An  Act  for  consolidating  and 
amending  the  laws  in  England, 
relative  to  malidous  injuries  to 
property,"  enact  as  follows  :— 
'*  That  if  any  person  shall  wilful- 
ly or  maliciously  commit  any  da- 
mage, injury,  or  spoil  to  or  upon 
any  real  or  personal  property 
whatsoever,  either  of  a  public  or 
private  nature,  for  which  no  re- 
medy or  punishment  is  herdnbe- 
fure  provided,  every  such  person, 
being  convicted  thereof  before  a 
justice  of  the  peace,  shall  forfeit 
and  pay  such  sum  of  money  as 
shall  appear  to  the  justice  to  be  a 
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oh  Sunday,  the  5th  of  November,  in  the  morning,  the 
plaintiff  and  two  others  were  walking  in  the  EdgwareRoad, 
and  turned  into  a  field  belonging  to  the  defendant ;  that 
there  was  a  board  at  the  comer  pointing  out  the  footway 
to  Willesden  Green,  and  several  other  places ;  that  they 
went  along  a  path  leading  to  some  cottages  into  a  second 
field,  where  they  met  the  defendant;  that  there  was  an 
appearance  of  a  continuation  of  the  path,  and  an  open  gap 
in  the  hedge;  that  the  defendant  called  to  them,  and  told 
them  that  they  were  not  in  the  right  footpath;  that  they 
did  not  answer,  but  turned  out  of  that  path,  and  went 
into  the  path  which  they  had  left;  that  the  defendant's  ser- 
vant came  up  and  laid  hold  of  the  plaintiff,  and  said  they 
had  no  business  there,  and  should  go  back,  for  there  was  no 
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ireaeonable  compensation  for  the 
damage,  injury,  or  spoil  so  com- 
mitted, not  exceeding  the  sum  of 
five  pounds ;  which  sum  of  money 
shall,  in  the  case  of  private  pro- 
perty, be  pidd  to  the  party  ag- 
grieved, except  where  such  party 
shall  have  been  examined  in  proof 
of  the  offence;  and  in  such  case, 
or  in  the  case  of  property  of  a 
public  nature,  or  wherein  any  pub- 
lic right  is  concerned,  the  money 
shall  be  applied  in  such  manner 
as  every  penalty  imposed  by  a  jus- 
tice of  the  peace  under  this  act  is 
hereinafter  directed  to  be  applied; 
and  if  such  sum  of  money,  toge- 
ther with  costs  (if  ordered),  shall 
not  be  paid  either  immediately  af- 
ter the  conviction,  or  witMn  such 
period  as  the  justice  shall  at  the 
time  of  the  conviction  appoint, 
the  justice  may  commit  the  offend- 
er to  the  common  gaol  or  house 
of  correction,  there  to  be  im- 
prisoned only,  or  to  be  imprison- 
ed and  kept  to  hard  labour,  as  the 
justice  shall  think  fit,  for  any 
term  not  exceeding  two  calen(}ar 


months,  unless  such  siun  and  costs 
be  sooner  pud :  Provided  always,  Provija 
that  nothing  herein  contuned 
shall  extend  to  any  case  where  the 
party  trespassing  acted  under  a 
fsur  and  reasonable  supposition 
that  he  had  a  right  to  do  the  act 
complained  of,  nor  to  any  tres- 
pass, not  being  wilful  and  mali- 
cious, committed  in  hunting,  fish- 
ing, or  in  the  pursuit  of  game, 
but  that  every  such  trespass  shall 
be  punishable  in  the  same  man- 
ner as  before  the  passing  of  this 
act." 

Sect.  28. — *'  That  any  person 
found  committing  any  offence 
against  this  act,  whether  the  same 
be  punishable  upon  indictment  or 
upon  summary  conviction,  may  be 
immediately  apprehended,  with- 
out a  warrant,  by  any  peace  offi- 
cer, or  the  owner  of  the  property 
injured,  or  his  servant,  or  any  per- 
son authorised  by  him,  and  forth- 
with taken  before  some  neigh- 
bouring justice  of  the  peace,  to  be 
dealt  with  according  to  law." 
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path  diere ;  upon  which  the  plaintiff  said,  that  he  consid- 
ered he  was  in  the  right  path,  and  would  not  go  back; 
that  they  then  got  into  a  third  field,  where  the  defendant 
collared  the  plaintiff;  that  they  then  went  out  hito  the 
lane,  and  the  defendant  went  before  them  and  stopped 
them;  that  a  person  came  up  and  said  they  were  respecta- 
ble tradesmen,  and  he  would  be  answerable  for  their  ap- 
pearance; that  the  defendant  then  said  he  would  have  his 
revenge ;  that  a  constable  was  then  sent  for,  and  told  to 
take  charge  of  them:  he  said,  he  knew  them  all,  and  would 
be  answerable  for  their  appearance ;  but  the  defendant  said, 
he  would  insist  on  their  being  locked  up,  and  would  abide 
by  the  consequences;  that  they  were  then  locked  up  in 
the  cage,  and  remained  there  till  half  past  seven  in  the  even- 
ing, when  they  were  released  by  a  magistrate  residing  in 
tibe  neighbourhood.  One  of  the  plaintiff's  companions 
stated,  that  while  they  were  in  the  third  field,  he  (the  wit- 
ness) told  the  defendant,  that  if  they  were  in  the  wrong 
path,  it  was  the  board  that  misled  them,  and  if  they  had 
done  any  damage  they  would  pay  him  for  it.  The  de- 
fendant replied,  that  they  had  not  done  him  any  damage, 
but  that  they  had  no  business  there.  The  defendant 
gave  charge  of  them  for  a  trespass. 

A  witness  was  called  for  the  defendant,  who  stated,  that 
the  plaintifTs  party  were  out  of  the  foot-path  in  the  de- 
fendant's field;  that  the  defendant  told  them  they  should 
not  walk  there ;  but  they  broke  through  a  hedge ;  and  that 
they  struck  the  defendant.  The  witness  added,  that  there 
was  not  much  grass,  and  that  he  could  noi  say  thai  any 
damage  was  done. 

Best,  C.  J.,  upon  this^  observed — I  think  there  is  an  end 
of  the  justification.  I  think  there  must  be  some  damage; 
and  if  you  cannot  prove  it  by  witnesses,  the  case  is  not 
within  the  act  of  Parliament. 

Cross y  Serjt« — The  witness  cannot  specify  the  particu- 
lar blades  of  grass  which  were  injured. 
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'  l^EBTy  C.  J.  — ^That  is  not  necessary.  But  an  act  of 
Parliament  which  puts  ^e  Uberty  of  the  subject  in  dai^ier, 
ought  to  receive  a  strict  construction ;  and  I  think  it  is  not 
every  walking  over  another  man's  land  for  recreation,  if  no 
damage  is  done,  that  constitutes  a  ease  within  the  meaning 
of  this  act.  You  must  make  out  actual,  positive  damage: 
imaginary  damage  will  not  do.  There  is  imaginary  da^ 
mage  in  every  walking  over  grass  land;  and  for  this  you 
may  bring  your  action,  if  you  are  sufficiently  ill-natured; 
but  you  cannot  proceed  under  this  act  of  Parliament.  I 
do  not  think  the  party  has  committed  an  offence  within 
the  spirit  of  the  act.  It  is  improper  and  vexatious,  in 
fields  in  the  neighbourhood  of  a  road,  to  be  subject  to  this 
kind  of  conduct;  but  until  it  is  proved  that  there  has 
been  actual  damage,  it  is  not  within  the  act. 

Cross f  Serjt.  — This  is  a  case  in  which  a  party  has  notice, 
and  is  requested  to  depart.  We  should  recover  damages 
in  an  action  of  trespass. 

Best,  C.  J.  — On  the  plaintiff's  own  evidence,  I  should 
say  that  he  was  a  wilful  trespasser;  but  it  is  not  because  a 
man  is  a  wilful  trespasser  that  another  has  a  right  to  take 
him  up,  and  keep  him  in  custody  from  Sunday  till  Monday 
morning. 

CrosSi  Serjt.  — It  is  for  the  Jury,  and  not  the  witnesses, 
to  estimate  the  quantum  of  damage. 


ff8» 


18£7. 


B38T,  C,  J.-T-I  shall  tell  the  Jury,  that  this  is  a  case 
in  which  they  are  not  to  presume  damage,  but  must  be 
quit^  satisfied  that  damage  has  actually  been  done,  so  as 
to  be  able  to  assess  the  quwtum  of  it. 

«  A  second  witness  was  then  called  for  the  defendant,  who 
confirmed  the  statement  of  the  first,  and  said,  in  addition, 
that  the  defendant  several  times  asked  the  plaintiff's  par- 


Butler 

TfJHLEY, 
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ty  for  their  names,  but  they  reftised  to  give  them.  On  his 
cross-examination,  he  said  that  people  were  in  the  habit 
of  walking  in  the  direction  in  which  the  plaintiff  walked, 
and  he  had  often  sent  them  back ;  and  that  the  plaintiff 
and  his  party  said  in  the  eveningi  that  they  were  sorry  for 
having  trespassed,  and  would  pay  5s,  for  the  damage^  and 
the  trouble  of  taking  them  into  custody.  The  witness 
added,  that  from  the  appearance  of  the  fields,  persons 
might  suppose  that  there  was  a  footpath  in  the  direction 
spoken  of,  but  that  they  could  not  suppose  there  was  any 
right  of  way. 


Vaughan,  Serjt.,  in  reply. — The  act  is  only  intended  to 
apply  to  cases  where  the  party  designs  to  do  an  injuiy 
to  the  owner  of  the  land,  and  goes  for  that  purpose. 
There  must  be  a  premeditated  design  to  do  injury.  The 
appearance  of  the  path  creates  a  special  exception  in  fa- 
vour of  the  plaintiff,  under  the  words  of  the  6th  section  of 
the  stat.  1  Geo.  4,  c.  56  (a). 

Best,  C.  J. — The  act  was  intended  to  enable  the  own- 
ers of  land  to  recover  compensation  from  persons  doing  ac- 


(a)  That  section  enacts,  "  that 
nothing  in  this  act  contuned  shall 
repeal  or  affect  any  act  or  acts 
now  in  force,  whereby  any  person 
or  persons  may  be  subject  to  pun- 
ishment for  wilful  and  malicious 
acts  of  trespass  to  any  property, 
either  public  or  private,  or  shall 
extend  to  any  case  of  wilful  or 
malicious  mischief  or  trespass  to 
private  property,  in  which  the  da- 
mage claimed  shall  exceed  the 
sum  of  five  pounds,  or  to  any  case 
wherein  it  shall  appear  to  the  sa- 
tisfaction of  the  justice  or  justices 
before  whom  the  complaint  is 
made,  that  the  party  trespassing 


acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to 
do  the  act  to  the  property  in  re- 
spect whereof  the  trespass  was 
committed  or  alleged  to  have  been 
committed,  or  to  do  or  commit 
the  act  complained  of;  or  shall 
have  committed  such  trespass  in 
hunting,  or  being  a  qualified  per- 
son, and  having  duly  obtained  his 
certificate  authorising  him  to  kill 
game,  shall  have  committed  the 
injury  complained  of  in  the  pur- 
suit of  any  kind  of  game."  For 
this  sect,  the  proviso,  ofUe,  p.  587* 
n.  is  substituted. 
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tual  damage  to  their  property ^  and  not  in  a  situation  to 
make  it  worth  while  to  bring  an  action  against  them.  If 
you  think,  on  the  evidence,  that  any  actual  damage  was 
done,  on  any  part  of  the  defendant's  premises,  then  you 
may  find  a  verdict  for  him  on  the  special  plea.  If  the 
plaintiffmistook  the  track  for  a  pubUc  footpath,  then  there 
will  be  an  end  of  the  justification,  on  the  ground  that  the 
trespass  was  not  maUcious  (a) ;  but  I  think  it  is  impossible  to 
say  that  he  mistook  the  gap  in  the  hedge  for  a  public  way. 
His  Lordship  left  the  question  to  the  Jury,  who  found  a 

Verdict  for  the  plaintiff — Damages,  40«. 

Vaughan  and    Wilde^  Serjts.,  and  CampbeUj  for  the 
plaintiff. 

Cross i  Serjt.,  and  E.  Lawesy  for  the  defendant. 

[Attoraies — Carton^  and  Wrig1u,'\ 


Butler 

V. 
TURLET.  ' 


(a)  By  the  25th  sect,  of  the  stat. 
7  &  8  Geo.  4,  c  30,  it  is  enacted, 
**  that  every  punishment  and  for- 
feiture, by  this  act  imposed  on  any 
person  malidously  committing 
any  offence,  whether  the  same  be 
punishable   upon  indictment,  or 


upon  summary  conviction,  shall 
•qually  apply  and  be  enforced, 
whether  the  offence  shall  be  com- 
mitted from  malice  concdved 
against  the  owner  of  the  property 
in  respect  of  which  it  shall  be 
committed,  or  otherwise." 


Hilton  v.  Goodhind.  F^h,  90th. 

Replevin. — Cognizance  by  the  defendant  as  the  bai-      ?f,*"«  ^  * 

o  ^  written  agree- 

liff  of  one  Ward,  under  whom  the  cognizance  averred  ment  between 
that  the  plaintiff  held  premises  at  a  certain  yearly  rent^  tenant!  that  for 
to  wit,  the  rent  of  170/.  f"*f>"  P'^"*^ 

'  •^  the  tenant  shall 

It  appeared,  that  a  written  agreement  had  been  entered  Ray  no/. 
into  between  the  plaintiff  and  Ward,  in  which  the  rent  terwards  an 
was  stated  to  be  170/.;  but  after  that  agreement  was  ^Se^bJT^^ 

that  301.  a-yeac 
shall  be  allowed  out  of  it,  because  the  landlord  is  to  occupy  a  certain  part  for  a  time,  such  parol  arr 
rangement  does  not  vary  the  a^eement  so  as  to  reduce  the  rent  payable  under  it;  and  therefcr^ 
an  allegation  is  correct  wliich  statts  it  to  be  170/. 


jKlLTOK 

V. 

Q00DHIIfD# 
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signed,  it  was  arranged  by  parol  diat  the  sum  of  3(ML 
a-year  should  be  allowed  out  of  it,  because  the  landlord. 
Ward,  was  to  occupy  a  part  of  the  premises  by  his  horses 
for  a  time.  The  horses  were  still  there;  and  a  witness 
proved,  that  the  plaintiff  said,  that  he  would  not  h«fe  that 
part  of  the  premises  at  all. 


TaMi/f  Seijt,  submitted,  that,  aoeovding  ta  the  evi- 
dence, the  real  rent  payable  by  the  plaintiff  to  Ward 
was  140L  only,  and  therefore,  that  the  cognizance,  which 
stated  it  to  be  170/.  was  not  proved.  He  said,  that  about 
five  years  ago  a  similar  objection  was  allowed  in  a  case  on 
the  Home  Circuit,  which  was  tried  by  Baron  Graham. 

Best,  C.J. — The  plaintiff  is  t^iant  of  the  whole  to 
Ward,  and  permits  Ward  to  occupy  a  part,  that  is,  at  the 
utmost,  a  tenancy  at  will  ;^  and  the  plaintiff  may  have  it  de- 
termined at  his  pleasure.  It  is  a  letting  of  the  whole,  with 
a  sub-letting  of  a  part,  or  rather  a  ficetice  to  use  it«  The 
verdict  must  be  for  the  defendismt* 

Verdict  fi>r  the  defendant. 


Taddi/f  SerjU,  and 


for  the  plaintiff. 


Vaughauy  Seijt.,  and  Abraham^  for  the  defendant. 
[Attomies— Hoiirt^  and  FtUman.] 


Adjourned  Sittings  at  Guildhall,  after  Hilary 

Term,  1827. 


Feb.  t2nd.  StEKRY  V.  FoREMAN. 

An  allegation  Jj^  LANDER  for  words  spoken,  on  the  Royal  Exchange, 
in  slander,         of  the  defendant,  whose  business  was  that  of  a  master  or 

whieh  ftates, 

that  "by  reason  of  the  premises,  divers  persons,  to  wit,"  &c,  "  who  would  otherwise  have  retmmti 
amf  employed  the  plaintilT,  wholly  deeUned  and  refuted  so  to  do,"  is  not  supported  by  evtdeocf 
which  shows  that  other  persons  would  have  recommended  the  plaintifT,  and  that  the  persons  named 
In  the  declaration  would  have  employed  him  on  such  recommendation. 
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captain  in  the  merchant  service.  The  declaration  averred, 
that  by  reason  of  the  premises,  divers  persons  [naming 
them]  who  would  otherwise  have  retained  and  employed 
the  plaintiff  as  master,  for  a  reward  to  be  paid  to  him, 
wholly  declined  and  refused  so  to  do. 

Two  witnesses  were  called,  who  stated  that  they  would 
have  recommended  the  plaintiff  to  the  employment  of  the 
persons  named  in  the  declaration;  and  those  persons 
proved,  that  on  such  recommendation  they  would  have 
employed  him. 

This  was  the  only  evidence  given  in  support  of  the  al- 
legation. 
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Spankie,  Serjt.  objected,  that  the  special  damage  was 
not  proved  as  laid,  because  the  persons  alluded  to  did  not 
refuse  to  employ.  It  is  true  they  did  not  employ ;  but  that 
was  not  on  account  of  the  slander,  but  on  the  ground  of 
the  non-recommendation. 

Best,  C.  J.,  allowed  the  objection. 

Wildey  Serjt,  and  Plafty  for  the  plaintiff. 

Spanlcief  Serjt.  for  the  defendant* 

[Attornies — Drew,  and  Lawless  if  B!] 


Doe  on  the  demise  of  Palmer  v.  Andrewes. 


Feh.  22d. 


Ejectment.— The  defendant  was  tenant  to  the  les-      The  interest 

i.1         i**/v«n  t*      y  •T>»i»i  -ofan  insolTent 

sor  of  the  plaintiii  of  part  of  a  house  m  Bu:chin-lane,  and  debtor  in  pre- 
paid rent  to  him  up  to  Christmas,  1824.  A  tenant  of  Sarfrom^ycar 
another  part  of  the  same  house  proved  that,  in  1825,  a  lo  yca>^»  "«<*«' 

*  an  agreement 

distress  was  put  into  the  house  by  the  superior  landlord,  for  a  lease, 
and  that  the  defendant  paid  15/.  15^.,  for  his  proportion  S^^ent  to  £e 
up  to  Lady-day,  1825.     On  the  22d  of  January,  1825,  the  S'^'le^^'aTto 
interest  of  the  lessor  of  the  plaintiff  in  the  premises  was  prerent  the  in- 
assigned  under  the  Insolvent  Debtor's  Act,  to  the  provisi-  maintaining 

ejectment 
against  his  tenant  with  respect  to  the  same,  notwithstanding  no  act  has  been  done  by  such  proTisional 
assignee,  to  shew  liis  acceptance  or  his  reftiSal  of  the  lease. 
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ofial  assignee  of  that  court.     It  did  not  appear  that  there 
Dob  d,       had  been  any  assignment  by  the  provisional  assignee  to 
any  other  person. 


Palmer 

V. 

Andrxwbb, 


Spankicy  Serjt.,  for  the  defendant. — The  defendant  was 
compelled  to  make  the  payment  up  to  Lady-day ,  1825^  to 
relieve  his  goods  from  the  distress  put  in  by  the  superior 
landlord.  That  payment  was  not  a  payment  to  Palmer. 
The  defendant  has  not  paid  rent  to  Palmer  since  he  be- 
came insolvent^  at  which  time  his  legal  interest  in  the  pre- 
mises was  transferred  by  assignment  to  the  provisional 
assignee  under  the  Insolvent  Debtor  s  Acts.  The  case  of 
Crofts  V.  Peck  is  an  authority  to  shew  that  the  provisional 
assignee  has  no  discretion  to  reject.  The  provisions  of 
the  act  vest  the  property  in  the  provisional  assignee,  and 
it  remains  in  him. 

Best,  C.  J. ,  mentioned  the  case  of  Lindsay  v.  Limbert  (a), 
decided  last  Term. 

Spankie,  Serjt. — The  property  is  divested  from  the  ori- 
ginal holder,  and  transferred  to  the  provisional  assignee 
for  the  benefit  of  the  creditors.  The  assignee  is  at  liberty, 
within  a  reasonable  time,  to  reject  the  lease*  This  was 
the  case  in  Lindsay  v.  Limbert  The  provisional  assignee 
has  not  rejected  in  this  case,  and  therefore  the  interest  is 
out  of  Palmer.  In  Lindsay  v.  Limhert,  the  only  question 
was,  whether  the  assignee  should  be  liable  to  a  burden- 
some consequence,  and  not  whether  the  insolvent  conti- 
nued to  have  the  property.  The  action  of  ejectment  is 
founded  on  the  legal  title,  and  that  Palmer  has  not  got. — 
The  circumstance  of  contingent  liability  on  the  covenants, 
which  are  a  personal  contract,  makes  no  difference.  The 
notice  to  quit  also,  must  be  given  by  a  person  having  the 
legal  estate,  otherwise  it  is  of  no  avail,  and  doesliot  make 

{a)  Ante,  p.  526. 
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the  defendant  a  trespasser.   The  case  of  Doe  v.  Spencer  (a) 
is  in  point  in  the  defendant's  favour. 

Best,  C.  J.,  inquired  if  the  provisional  assignee  had 
taken  possession  of  the  premises ;  and  being  answered  in 
the  negative,  his  Lordship  said, — I  consider  that  this  case 
was  in  principle  decided  last  Term* — No  property  passes  to 
the  assignee,  either  in  bankruptcy  or  insolvency,  unless  he 
agrees  to  accept  it.  It  is  clear  that  this  property  was  re- 
jected, as  there  has  not  been  any  subsequent  assignment.. 
I  am  clearly  of  opinion,  that  the  lessor  of  the  plaintiff  is 
entitled  to  a  verdict. 

Verdict  accordingly. 


DoEii 
Palmer 

V. 

Andrew^. 


Lawes,  Serjt.,  and  E.  Lawes^  for  the  plaintiff. 

Spankie,  Serjt.,  and  Abraham^  for  the  defendant. 
[AUomies — Croft  $•  J.,  and  Andrews.'] 


In  the  ensuing  Easter  Term,  Spankie ,  Serjt.,  obtained 
a  rule  nisi  for  a  new  trial,  which  after  argument  was  made 
absolute ;  the  Court  being  of  opinion  that  the  property 
passed  to  the  provisional  assignee  by  virtue  of  the  assign- 
ment under  the  statute,  although  no  act  had  been  done 
by  such  provisional  assignee  to  shew  his  acceptance  of  it^ 

(a)  Antey  p.  79. 


Hogarth  and  Others  v.  Jackson  and  Others. 


March  lit. 


X  HE  declaration  charged  the  defendants  with  having  By  the  usage  of 
interrupted  the  plaintiffs  in  killing  a  whale.     There  was 


also  a  count  in  trover  for  a  whale. 


ery,  a  fish  U  to 
be  considered  as 
a/a«/  ftsh, 

The  plaintiffs  were  the  owners  of  a  ship,  called  the  Old  which  is  attach- 
Middleton,  and  the  defendants  the  owners  of  another  ship  (guch  as  the 

entanglement  of 
the  Ime  round  it,  &c.),  to  the  boat  of  the  first  striker,  though  the  harpoon  does  not  continue  in  the  body 
of  the  fish — and  this  is  a  more  reasonable  usage  than  that  mentioned  in  a  note  to  the  case  oiFennings 
▼.  Lord  Orenville,  in  1  Taunt,  p.  243. 
VOL.  IL  R  R 
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caHed  the  Andrew  Marvel,  both  of  them  engaged  in  the 
whale  fishery.  The  phintiffs*  crew  had  struck  a  whale, 
which  was  shortly  after  struck  by  the  defendants*  crew, 
and  the  question  was,  whether;  at  the  time  when  the  de- 
fendants' crew  struck,  the  whale  was  what  is  caUed  in  the 
trade  a  fast  or  a  loose  fish. 

The  custom  of  the  fishery  as  relied  on  by  the  defendants 
was  that  which  was  mentioned  in  a  note  to  the  case  of  Fen- 
nings  V.  Lord  Grenville  (a),  viz.  that  \^  while  the  harpoon 
remains  in  the  fishy  and  the  line  continues  attached  to  it, 
and  also  continues  in  the  power  or  management  of  the 
striker  the  whale  is  a  fast  fish,  and  though  during  that  time 
struck  by  a  harpoon  of  another  ship,  and  though  she  af- 
terwards breaks  from  the  first  harpoon,  but  continues  fiist 
to  the  second;  the  second  harpoon  is  called  a  firiendly  har- 
poon, and  the  fish  is  the  property  of  the  first  striker^  and 
of  him  alone.  But  if  the  harpoon  or  line  breaks,  or  the 
line  attached  to  the  harpoon  is  not  in  the  power  of  the 
striker,  the  fish  is  a  loose  fish,  and  will  become  the  pro- 
perty of  any  other  person  who  strikes  and  obtains  it." 

But  the  witnesses  for  the  plaintifi^  proved  it  to  be  the 
imiform  usage,  that,  whether  the  harpoon  continues  in  the 
•body  or  not,  if  the  fish  is  attached  by  any  means,  such  as 
the  entanglement  of  the  line,  or  other  cause^  to  the  boat  of 
the  party  first  striking  it,  so  that  such  party  may  be  said  to 
have  the  power  over  it,  it  is  considered  as  a  fast  fish,  and 
cannot  be  taken  by  any  other  vessel. 


Best,  C.  J.,  in  summing  up,  said — The  custom  men- 
tioned in  the  case  in  Taunton  difiers  from  this,  but  I 
think  this  is  the  more  reasonable  custom,  as,  the  fish  being 
id  the  water,  it  is  not  easy  to  discover  whether  the  harpo<m 
is  in  its  body  or  not. 

The  Jury,  upon  the  facts,  found  that  £he  fish  was  a 
fast  fish,  and  gave  a  verdict  for  the  plaintifis. 


(«)  1  TtuBi.  243. 
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WiUe  and  Spankie,  Serj  ts. ,  and  Chitttfy  for  the  plaintiffs.        1 827. 

Taddify  Serjt.,  Brougham^  and  Alder  son,  fcr  the  de-  ^ 

fendants.  Jacksow. 

[Attomies — Blunt  ^  Co.»  and  J.  £.  ii^/erfon.] 


Banks  v.  Kain.  March  3rd* 

X  ROVER  for  a  table  cover,  and  thirty-six  chairs. — The  in  an  action  of 
plaintiff  was  the  master  of  the  ship  Haydon,  of  which  the  {JJ'/"  ^'  ^' 
defendant  had  a  mortgage,  under  which  he  had  taken  pos-  sold  them  to  the 
session  of  the  ship,  and  the  chairs,  &c.,  in  question,  which  undentanding 
were  in  the  cabin;  and  the  dispute  was,  whether  he  had  a*  pitVaidfor*"* 
right  to  retain  them  as  belonging  to  the  ship,  or  the  plain-  *^y  ^^^ohe 
tiff  to  recover  them  as  his  private  property.     For  the  competent  wit- 
plaintiff,  the  person  of  whom  he  bought  the  chairs  was  puintiff,  ai- 
called  as  a  witness.    He  stated,  that  they  were  sold  on  ^'^^^  ^«  ^ 

'  ^  not  been  paid, 

the  understanding,  that  if  they  were  not  paid  for,  they  and  the  plain- 
were  to  be  returned,  and  that  he  had  not  been  paid.  in  the  action  will 

enable  him  to 

Wilde,  Serjt.,  upon  this  objected,  that  the  witness  was 
interested,  because,  if  the  plaintiff  recovered,  he  (the  wit- 
ness) could  have  the  chairs  back. 

Tdddffi  Serjt.,  replied  that  the  witness  stood  indiffer- 
ent  between  the  two  parties,  for  if  the  goods  were  not 
returned  he  would  be  entitled  to  the  price  of  them. 

Tfffcfe,  Serjt.,  observed,  that  there  was  a  great  differ- 
ence between  having  the  right  to  take  the  article  itself, 
and  being  obliged  to  sue  a  man  to  obtain  the  price  of  it. 

Best,  C.  J.  —  I  think  the  witness  is  competent.  It 
seems  to  me  that  he  stands  indifferent  between  the  parties. 

Verdict  for  the  plaintiff. 
Toddy,  Serjt.,  and  Steer,  for  the  plaintiff. 

Wilde,  Serjt.,  for  the  defendant. 

[Attonuei— Cmt,  and  D.  H.  WiUiamiJ] 

R  r2 
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COURT  OF  KlNG^S  BENCH. 

Second  Sittings  at  Westminster,  in  Easter 

Term,  1827, 

BEFORE  LORD  TENTERDEN,  C.  J. 


M^^  9i«f.  Upston  v.  Slark. 

Evidence  t^  CaSE  affainst  the  defendant  as  a  common  carrier,  for 

At  the  door  or  a  ^ 

booking  oflke,     the  los8  of  a  box.    There  was  also  a  count  in  trover. 

t^Z^fr^  Plea.-Not  GuUty. 

painted,  "con-        j^  appeared  that  the  defendant  kept  a  bookuig  oflSce 

▼e3rancet  to  •11  ,  .  •  . 

parti  of  the  in  Piccadilly,  at  which  parcels  were  booked  for  a  consi- 
liit  of  names  of  derable  number  of  coaches  and  waggons,  and  that  in  Oc- 
•tiffiden^  proof  *^^^>  1826>  the  box  in  question  was  booked  there>  to  go 
*^h**ffl^^'^  by  the  Windsor  waggon.  It  was  proved,  that  the  defend- 
eommon  carrier,  ant's  name  was  painted  over  the  door  of  the  office,  and 
Mm* for  ^e^  ^^^  ^^  ^  board  at  the  side  of  the  door  was  painted  the 
was  booked^^**  words,  "  conveyances  to  all  ]parts  of  the  world,"  and  this 
tb««.  was  followed  by  a  list  of  names  of  places  including  Wind- 

sor.   The  box  was  never  received  at  the  place  to  which 
it  was  addressed. 

Lord  Tenterden,  C.  J. — ^There  is  no  proof  that  the 
defendant  is  a  carrier ;  the  plaintiff  has  declared  against 
him  as  a  carrier. 

Scarlett,  A.  G.  for  the  plaintiff. — ^The  defendant  opens 
his  office  to  receive  parcels  as  a  carrier,  and  we  know  no 
other. 

Archboldy  on  the  same  side. — Does  not  your  Lordship 
think,  that  by  opening  an  office  of  this  sort,  and  painting 
up  a  list  of  places  that  goods  will  be .  conveyed  to,  be 
holds  himself  out  as  a  carrier? 
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Lord  Tenterden,  C.  J. — We  know  that  there  are  in  1827. 

this  town,  booking  offices  that  do  not  belong  to  the  car-  Upbtox 

riers;  and  I  am  clearly  of  opinion  that  you  cannot  convert  a^- 
the  keeper  of  a  booking  office  into  a  carrier  (a). 

The  plaintiff's  counsel  wished  to  go  on  the  count  in 
trover  (6);  but  it  being  proved  on  the  part  of  the  defend- 
ant, that  his  porter  delivered  the  box  in  due  course  to  a 
person  named  Hunt,  who  was  a  Windsor  carrier,  the 
plaintiff  was  Nonsnited. 

Scarlett,  A.  G.,  and  Archbold,  for  the  plaintiff. 
Gumey^  for  the  defendant. 

[Attomies — Upitath  and  Rohtnson.'] 

(a)  See  Newborn  t.  Jutt,  ante,  76. 
(h)  See  the  notes  to  the  case  of  Gr^ffithe  t.  Ise,  ante,  VoL  I.  110,  a* 


Sittings  at  Westminster,  after  Easter  Term, 

1827, 


WiNKFiELD  and  Another,  Assignees  of  Robinson,  a  Bank-     jm^y  <|g|j^, 

nipt,  r.  Packington,  Bart. 

Assumpsit  for  work  and  fi|t>our.     Plea-General  i,  ,^^ 

It  appeared  that  Robinson  the  bankrupt  had  been  a  Bender  appUti 
carrier  by  barges  on  the  canals  from  London  to  Worces-  know  at  what 
tershire,  and  that  he  had  carried  a  quantity  of  trees  for  Sir  ^^^g  vrui  be 
John  Packhigton,  from  Hammersmith  to  Hanbury  wharf,  ^f^'yTcto* 

who  b  transact- 
ing the  business  there,  2<.  6<L  per  cwt,  and  on  the  .fidth  of  this  he  sends  the  goods,  the  carrier 
cannot  charge  more,  although  it  be  proved  that  the  carrier  had  previously  ordered  his  clerks  to 
charge  all  goods  according  ta  a  printed  book  of  rates  in  wliich  St.  (M.  jmt  cwt.  was  set  down  fi>r 
goods  of  the  sort  in  question. 
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.]^^'^\      in  the  county  of  Worjpester.    It  was  proved  that  the  re- 
WiNKFiBLD    gular  price  of  the  carriage  would  be  70«.  per  tpn,  and  . 
Packinoton    ^^^^  *^®  order  given  by  Robinson  to  his  clerks  was  to 

charge  goods  carried  according  to  a  printed  book  of  rates, 
in  which  70s.  a  ton  was  the  price  specified  for  trees. 

The  defence  was  this :  That  before  the  trqes  were  sent, 
a  person  named  Lee  (at  the  desire  of  the  defendant)  called 
at  Robinson's  wharf,  at  Hammersmith,  and  asked  at  how 
much  per  ton,  trees  would  be  carried  to  Hanbury  wharf, 
and  that  the  clerk  who  was  in  the  ofiice  there  replied, 
half  a  crown  per  cwt.  (which  amount  had  been  paid  into 
court). 

Lwd  Tenterden,  C.  J. — If  a  person  goes  to  the  office 
of  a  carrier,  and  asks  what  a  thing  will  be  done  for,  and 
he  is  told  by  a  clerk  or  servant  who  is  transacting  the  bu- 
siness there,  that  it  will  be  done  for  a  certain  sum,  the 
master  can  charge  no  more. 

Denman,  C.  S. — I  submit,  that,  it  being  contrary  to  his 
orders,  the  clerk  had  no  right  to  agree  that  the  trees 
should  be  carried  at  a  rate  lower  than  that  expressed  in 
the  book. 

Lord  Tenterden,  C.  J. — ^The  only  question  is,  whe- 
ther the  account  given  by  the  defendant's  witness,  that 
the  clerk  of  the  bankrupt  said  that  the  trees  would  be 
carried  for  half  a  crown  a  hundred,  is  correct.  It  is  said 
that  this  person  had  no  authority  to  make  such  a  bargain; 
however,  I  am  of  opinion  that  it  signifies  nothing  in  this 
case,  whether  the  bankrupt's  servant  did  his  duty,  or  made 
a  mistake.  For  if  the  trees  were  sent  on  the  faith  that 
they  would  be  taken  at  a  given  price,  in  consequence  of 
what  the  clerk  said,  it  is  quite  clear,  that  the  plaintiffs 
can  recover  no  more. 

Verdict  for  the  defendant. 
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Xiord  TenterdeNj  C.  J If  men  were  not  bound  by  1827. 

such  bargains  as  this^  business  could  not  go  on.  Winkpixld 

Denmany  C.  S.,  and  Chitty,  for  the  plaintiffs.  Packington. 
Taunton  and  Russell,  for  the  defendant. 

[Attornies— iimory  $•  Coles,  and  T.  White.] 


Sittings  in  London  after  Easter  Term,  1827. 

Rogers  r.  Hunter.  May  sotK 

Assumpsit  for  demurrage.    Plea— General  Issue.         if »  freighter  it 

It  appeared  that  the  ship  Thirza  sailed  as  a  general  ^^^  ^J^^ 
ship  from  Bremen  to  London;  and  that  the  defendant  had  ruHnmgdaif$»£'' 

*  .  '  ter  the  vestel  • 

shipped  a  quantity  of  oats  and  beans  on  board  her.     The  arrival;  and  he 
bill  of  lading  was  put  in^  and  at  the  bottom  of  it  was  writ-  from  discharge 
ten  "  to  be  discharged  wJthin  twelve  running  days  after  Jl^n^^^oAer 
the  vessel's  arrival,  or  to  pay  2L,  British  Stirling,  demurraire,  «ood»  being 

placed  above  hify 

for  every  day  longer  detention."  he  must,  when 

It  was  proved  that  the  ship  arrived  in  the  river  Thames  |,  remoTed, 

on  the  11th  of  December,  18^,  and  was  reported  on  the  fjf***^^ 

l2th,  and  therefore,  as  the  plaintiff  contended,  the  twelve  dii^ce;  and 

running  days  commenced  on  the  13th,  and  ended  on  the  ter  of  right,  en- 

28th  of  that  month;  however,  in  point  of  fact,  the  com  ^hote*orighia! 

was  not  all  landed  till  the  2d  of  January,  1827.  number  of  daja 

from  the  time 
when  he  is  aUt 

Marryat  for  the  defendant. — ^We  are  in  a  condition  to  %l^^^^^ 
shew  that  from  our  goods  being  under  those  of  other  per- 
sons, who  had  also  goods  on  board,  we  could  not  get  at 
them  so  as  to  discharge  them,  till  the  26th  of  De- 
cember; and  I  submit  that  the  number  of  days  for  dis- 
charging does  not  begin  to  run  till  we  are  enabled  to  get 
at  our  goods. 

This  was  proved ;  but  the  witnesses  admitted  that  the 
com  might  have  all  been  landed  in  a  smaller  number  of 
days. 


<  Rogers 

V. 
HUNTBR. 
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Lord  Tenterden^  C.  J. — It  seems  to  me  that  the  de- 
fendant cannot  he  said  to  detam  the  vessel^  before  he  can 
get  at  his  goods ;  but  when  he  can,  he  is  bound  to  use  all 
reasonable  diligence.  I  do  not  think  that  the  defendant 
is,  at  all  events,  entided  to  the  same  number  of  days,  after 
the  goods  can  be  got  at,  as  is  specified  in  the  contract; 
and  the  question  will  be,  whether,  adverting  to  all  the  cir- 
cumstances, the  defendant  ought  to  have  taken  the  goods 
out  of  the  ship  in  a  smaller  nmnber  of  days  than  he  did. 

Verdict  for  the  plaintiff*. — Damages  8/.,  being  for 
four  days'  demurrage. 

Scarlett y  A.  G.,  and  Piatt ^  for  the  plaintiff. 
Marryaty  for  the  defendant. 

[Attomies. — Wame  jr  Son^  and  B*  Lewis. \ 


May  29IA. 

If  the  drawer  of 
a  bill  payable  to 
hit  own  order, 
before  it  is  in- 
dooed,  ^^e  the 
acceptor  a  gene- 
ral release;  this 
is  no  defence  to 
an  action  by  an 
indorsee  against 
the  acceptor, 
unless  there  be 
proof  that  the 
indorsee  knew 
of  the  release. 


Don  r.  Edwards. 

Assumpsit  on  a  bm  of  exchange,  dated  September, 
13,  1826,  payable  three  months  after  date,  for  96/.  \\$.  7d. 
drawn  by  a  person  named  Hobson,  and  accepted  by  the 
defendant,  payable  to  the  drawer's  order,  and  by  him  in- 
dorsed to  the  pbiintiff. 

The  plaintiff  rested  on  the  formal  proofs. 

Brougham  for  the  defendant. — I  am  in  a  condition  to 
shew  that  the  billjwas  indorsed  on  the  Slst  of  November, 
and  that,  on  the  4th  of  October,  the  drawer  put  it  out  of 
his  power  to  indorse,  by  giving  a  general  release  to  the 
defendant. 


Lord  Tenterden,  C.  J. — You  must  shew  that  the  plain- 
tiff knew  it.  If  you  cannot  shew  that  the  plaintiff  was 
aware  of  the  release,  your  defence  fails;  if  it  were  not  so, 
you  would  put  an  end  to  the  circulation  of  bills. 
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Brougham. — -The  party,  by  the  release,  puts  all  right  out         1 827. 
of  himself.  Doo 

Edwabm. 
Lord  Tenterden,  C.  J. — It  is  quite  clear  that  you  must 

trace  it  to  the  plaintiff's  knowledge. 

Verdict  for  the  plaintiff. 
Scarletty  A.  G.  and  HutchinsaUy  for  the  plaintiff. 
Broughamy  for  the  defendant. 

[Attornies — Reeves,  and  Comthwaiie.'] 


Rex  v.  Ramsden  and  Others.  June  9d. 

J.NDICTMENT  for  a  conspiracy  to  sue  out  a  fraudulent  if  the  counsel 
commission  of  bankrupt  against  two  of  the  defendants.         cUmt,^in  ctom- 
The  petitioninir  creditor,  who  was  called  on  the  part  of  «Minination, 

,  pwt  a  paper  into 

the  prosecution,  stated,  that  he  bought  the  debt  upon  which  the  witness's 

«*  •••  ^a  •  1  hanG*  to  renresb 

he  became  petitionmg  creditor  six  months  ago.  his  memory,  the 

opposite  counsel 
has  a  right  to 

In  his  cross-examination,  F.  PoUocky  for  the  defendant  look  at  it,  with- 

Ramsden,  put  a  paper  into  his  hand,  which  he  acknow-  to  read  it  in 

ledged  to  be  of  his  handwriting,  and  then  asked  him  if  he  Sic*opposite^* 

had  not  boufcht  the  debt  nine  months  before ;  which  he  <»"»»«[  n»y 

^  also  ask  the 

admitted  he  had.  witness  when  it 

was  written, 
without  being 

Scarletty  A.  G.,  for  the  prosecution,  wished  to  look  at  JjJ»"ndtopntit 
the  paper. 

F.  Pollock. — I  submit  that  my  friend  has  no  right  to  see 
it,  unless  he  will  read  it  in  evidence. 

Lord  Tenterden,  C.  J. — You  put  the  paper  into  the 
witness's  hands  to  refresh  his  memory.  It  is  very  usual 
for  the  opposite  counsel  to  see  it,  and  examine  upon  it, 
and  I  think  he  has  a  right  to  see  it. 


CASES  AT  NISI  PRIUS, 
Scarlett,  A.  6. — Having  looked  at  the  paper,  asked  the 


Rbx         witness  if  he  would  swear  that  it  was  written  at  the  time  it 


tU^UE^.     bore  date. 

F.  Pollock. — I  submit  that  this  question  cannot  be  ask- 
ed without  the  paper  being  read. 

« 

Lord  Tenterden,  C.  J. — I  think  it  may.  You  put  the 
paper  into  the  witness's  hand,  and  I  think  the  other  side 
may  ask  when  it  was  written,  without  being  bound  to 
read  it. 

The  Jury  found  the  defendants  Ramsden  and 
Clark  guilty,  and  the  defendant  Cooke 
not  guilty. 

Scarlett,  A.  G.,  Gumey,  Montague  and  Busby,  for  the 
prosecution. 

Denman,  C.  S.,  F.  Pollock,  Brougham,  Hutchinson,  and 
D.  F.  Jones f  for  the  respective  defendants* 

[AitOTme&^'Hughesy  for  the  prosecution;  and  Humphries  and  Imaet, 

for  the  respective  defendants.] 

In  Hardy  s  case,  24  How.  Stat  ing  that  witness.    If  there  is  any 

Trials,  824,    Eyre,  C.  J.  said,  thing  thi^t  you  (the  witness)  saj, 

"  It  is  always  usual  and  ?ery  ren-.  upon  your  oath,  does  not  relate  to 

sonable,  when  a  witness  speaks  that  subject,  but  to  some  other 

from    memorandums,    that   the  subject,  to  be  sure  it  is  imposiible 

counsel  should  have  an  opportu-  to  be  asked  that  that  should  be 

nity  of  looking  at  those  memoran-  seen." 
dums,  when  he  is  cross-examin- 
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1827. 

Adjourned  Sittings  at  Westminster^  after  Easter 

Term,  1827. 

Small  v.  Gray,  jun^^tK 

t^ASE. — The  first  count  of  the  declaration  was,  for  a  ma-      An  action  Uet 
licious  arrest.     The  second  count  stated — that  heretofore,  fo' maliciously 

holding  a  party 

&c.,  the  defendant  not  having  any  reasonable  or  probable  to  bail,  although 
cause  of  action  against  the  plaintiff,  for  the  amount  of  retted,  but  u 
the  sum  of  money  for  which  he  caused  the  plaintiff  to  be  ^^^  writ  out'* 
held  to  bail,   as  thereinafter  mentioned:    but  contriving  against  him,  and 

,  .      he  goes  to  the 

&c.,  maliciously  &c.,  caused  and  procured  &c.,  a  certain  sherirs  officer 
writ,  &c.,  to  be  sued  out  marked  for  bail  for  30/.   "And  the  *"  ^^** 
same  writ  being  sa  marked  and  indorsed  for  bail  as  afore- 
said, the  said  John  afterwards,  and  before  the  said  return 
thereof,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
Westminster  aforesaid,  in  the  county  of  Middlesex  afore- 
said, contriving  and  intending  as  last  aforesaid,  and  without 
having  any  reasonable  or  probable  cause  of  iaction  whatso- 
ever against  the  said  Samuel,  to  the  amount  of  10/.  or  xrp- 
vrB.rA&,  falsely  and  maliciously  caused  the  said  Samuel  to  be 
held  to  bail,  under  and  by  virtue  of  the  said  last  mentioned 
writ,  for  the  said  last  mentioned  sum  of  30/.,  and  there- 
upon  the  said  Samuel  was  then  and  there  forced  and 
obliged  to,  and  did  procure  certain  persons  to  become  b  il 
for  the  appearance  of  him,  the  said  Samuel,  in  the  said 
Court,  to  answer  the  said  John  according  to  the  exigency 
of  the  said  last  mentioned  writ  upon  that  occasion — 
whereas  in  truth  and  in  fact  he  the  said  John,  at  the  time 
of  suing  forth  the  said  last  mentioned  writ,  and  of  the  said 
holding  of  the  said  Samuel  to  bail,  had  not  any  reason- 
able or  probable  cause  of  action  against  the  said  Samuel, 
to  the  amount  of,"  &c.  (it  then  stated  the  termination  of 
the  suit);  by  means  whereof,  &c.     Plea — Not  guilty. 

It  appeared  that  the  writ  was  sued  out,  marked  for  bail 
as  stated  in  the  declaration,  and  that  a  person  named 
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Russell  went  to  the  plaintiff^  and  told  him  that  there  was 
a  writ  out  against  him^  and  that  he  must  give  bail  to  it, 
which  he  accordingly  did ;  and  evidence  was  gone  into  to 
shew  a  want  of  probable  cause. 

Marryat,  for  the  defendant. — I  submit  that  the  plain- 
tiff must  be  called.  There  was  no  arrest  to  support  the 
first  count  of  the  declaration,  and  as  to  the  second,  there 
was  nothing  to  compel  the  plaintiff  to  give  bail ;  as  the 
only  thing  which  can  compel  a  man  to  give  bail  is  an  ar- 
rest, which  there  was  not  in  this  case. 

Lord  Tenterden,  C.  J.,  (stopping  Scarlelt,  A.  G.  and 
Campbell,) — I  am  clearly  of  opinion,  on  this  evidence,  that 
the  case  must  proceed  on  the  second  count. 

Marryat  then  addressed  the  Jury,  and  went  into  a  de- 
tail of  facts  to  shew  that  there  was  probable  cause  for  the  ar- 
rest :  but  his  Lordship  having  looked  at  his  notes  of  the 
trial  of  the  case,  in  which  the  supposed  malicious  arrest 
occurred,  said,  that  there  would  no  doubt  be  much  con- 
flicting evidence  on  that  point,  and  recommended  that  a 
Juror  should  be  withdrawn.     This  was  acceded  to. 

Scarlett^  'A.  G.,  and  Campbell^  for  the  plaintiff. 
Marryat f  for  the  defendant. 

[Attomies — Cmrlon,  and  Yownger^ 

See  the  case  of  Berry  ▼.  Adtmuofi,  ante,  p.  603. 


June  9th.  Thomas  r.  Newton. 

In  an  action  by    A.SSUMPSIT  on  a  bill  of  exchange,  drawn  by  a  person 
a^nst^^Tac-    ^^^^^  Wilson  on  and  accepted  by  the  defenduit  and  in- 

ceptor  of  a  bill 

of  excfange,  if  the  defendant  shew  that  there  was  originally  no  consideration  fiir  the  bill ;  it  then 

lies  on  the  other  party  to  shew  that  he  or  some  previous  indorsee  gave  value  for  iL 


COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  at  Westminster,  after  Easter 

Term,  1827, 

BEFORE  LORD  CHIEF  JUSTICE  BEST. 


EASTER  TERM,  8  GEO.  IV. 

dorsed  to  a  person  named  Dandridge^  and  by  him  indorse 
to  the  plaintiff.  The  plaintiff  rested  on  the  formal  proofs. 

The  defence  opened  was,  that  the  bill  was  accepted  for      nbwton. 
stock-jobbing  differences;  and  Wilson  the  drawer  was 
called  to  prove  this :  but  he  declining  to  answer,  as  he 
might  subject  himself  to  penalties,  it  stood  on  the  evi- 
dence that  there  was  no  valuable  consideration  for  the  bill. 

Lord  Tenterden,  C.  J. — If  the  defendant  shews  that 
there  was  originally  no  consideration  for  the  bill>  that 
tiirows  it  on  the  plaintiff  to  shew  that  he  gave  value  for 
it,  or  that  value  was  given  for  it  by  Dandridge :  for  if 
either  the  pli^ntiff  or  Dandridge  gave  value  for  it,  the 
plaintiff  may  recover;  otherwise  the  defendant  is  entitled 
to  a  verdict. 

Verdict  for  the  defendant. 

Marryat  and  Chittt/y  for  the  plaintiff. 

Crumey,  for  the  defendant. 

[Attornies — Harvey  9f  Co»y  and  Xrooef.] 


Bebston  v.  CollyeR.  June  \ii. 

Assumpsit  for  wages  as  a  clerk.— The  defendant  was  The  Uw  found- 
an  army  agent.  The  claim  was  for  83/.,  being  a  balance,  wbichjustifies' 
at  the  rate  of  500/.  a-year.     An  entry  was  read  from  the  ^^^^^.""^ 

vants  on  giTing 
a  month's  notice,  though  there  w«s  a  yearly  hiring,  does  not  apply  to  a  person  in  the  situation  of  a 
derk  to  an  army  agent,  recriving  a  saJary  of  500^  a-year. 
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defendant's  books,  of  the  date  of  the  S4th  June,  181 1,  in 
the  followmg  words,  **  Paid  Mr.  Beestonone  quarter's  sal- 
lary,  125/.'*  The  plaintiff  continued  in  his  situation  tiD 
the  33rd  September,  18^,  and  during  the  last  fiv^  or  six 
years  received  his  salary  monthly.  He  had  been  paid  mi 
advance  up  to  the  23rd  of  January ,  18^.  Qn  th^  SSrd 
of  September,  18^,  a  letter  was  written  by  the  defendant 
to  the  plaintiff,  declining  any  interview  with  him,  and  stat- 
ing that  he  would  give  him  intimation  when  he  had  any 
thing  for  him  to  do.  Matters  continued  in  this  state  till 
the  23rd  of  December,  1826,  when  the  defendant  wrote 
again  to  the  plaintiff,  stating,  that  as  the  business  of  the 
office  did  not  require  further  assistance,  he  was  under  (ht 
necessity  of  informing  him  that  the  salary  must  cease  at 
the  time  up  to  which  it  had  been  paid  in  advance* 


Wilde ^  Serjt.,  for  the  defendant.  — There  is  no  difierenoe 
between  this  case  and  the  case  of  servants  in  general.  The 
wages  of  such  servants  are  reckoned  ailer  the  rate  of  so 
much  a-year,  and  they  are  paid  quarterly,  unless  their 
wants  induce  them  to  ask  for  payment  oftener;  and  yet, 
notwithstanding  this,  they  may  be  discharged  at  a  month's 
notice.  There  is  no  evidence  in  this  case  of  any  offer  by 
the  plaintiff  to  do  the  work  after  December.  The  circum- 
stance of  payments  being  made  for  five  or  six  years  by  the 
month,  is  stronger  than  the  solitary  entry  spoken  of  in 
1811.  When  extraordinary  contracts  are  to  be  entered 
into,  then  writing  is  used ;  and  the  quantum  of  notice  dis- 
tinctly mentioned.  An  employer  may  discharge  on  giving 
reasonable  notice ;  which  notice,  by  custom,  in  the  case  of 
clerks  and  servants,  is  a  month ;  and  in  this  case  there 
was  a  three  months'  notice  as  early  as  September,  and  ano- 
ther notice  of  a  month  in  the  December  following. 


Best,  C.  J.  — The  entry  in  the  book  is  evidence  that 
the  plaintiff  was  a  yearly-hired  servant,  to  be  paid  at  first 
by  the  quarter.    The  law  I  take  to  be  this: — If  a  servant 
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is  hired  generally,  he  is  considered  as  hired  for  a  year,  that 
both  master  and  servant  may  have  the  benefit  of  all  the  Bbbston 
seasons.  In  the  case  of  household  servants,  it  is  the  cus-  no-^ygR 
torn  to  give  only  a  month's  notice ;  but  I  know  of  no  practice 
or  usage  (nor  is  there  any  evidence  given  of  any  usage)  ap- 
plying to  the  case  of  servants  of  the  description  of  this  plain- 
tiff. A  man  in  this  class  is  not  likely  to  be  able  to  get  a  si- 
tuation so  soon  as  a  butler  or  a  footman  can.  As  to  the 
monthly  payments,  though  the  hiring  was  for  a  year,  yet 
payments  may  be  made  at  more  frequent  intervals.  If 
it  had  been  proved  that  the  pluntiff  betrayed  the  se- 
crets of  his  employer,  or  was  guilty  of  other  misconduct, 
that  would  justify  his  dismissal  without  any  notice  at  all; 
but  no  such  evidence  has  been  given.  It  seems  to  me,  that 
no  sufficient  ground  has  been  shewn  for  putting  an  end  to 
this  contract ;  and  therefore  that^the  plaintiff  will  be  enti- 
tled to  recover  up  to  the  2Sth  of  March. 

Verdict  for  the  plamtiff,  83/. 
Spankief  Serjt.,  and  Courtney^  for  the  plaintiff. 
Wilde,  Serjt.,  and  Pattisouy  for  the  defendant. 
[Atomies— J  iulret0«,  and  Rohimon^ 


In  the  following  Trinity  Term,  Wildcy  Serjt.,  obtained 
a  rule  nisi  for  a  new  trial,  which  in  the  same  Term  was  dis- 
charged after  argument. 

See  the  case  of  Huttnum  ▼.  Boulnois,  ante,  p.  510. 
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1827. 


June  «oiA.  Graddon  V.  Price. 

A  performer,  ASSUMPSIT  by   Miss  Graddon   the  singer,   against 

to  resume,  in  Mr,  Price,  the  lessee  of  Drury  Lane  Theatre,  to  recover 

SnSr^of  °^  a  balance  of  salary.     AU  that  was  due  had  been  paid,  with 

ano^er,  a  part  the  exception  of  a  sum  of  ^/.  which,  it  was  contended  by 

in  which  by  pre-  ^^  ^  * 

▼ioiis  perform-  Mr.  Price,  he  had  a  right  to  detain  for  a  fine  incurred  by 

quired ceiebri-  Miss  G.,  Under  the  following  circumstances:  It  appeared 

waJonab?cfno-^  that  Mrs.  Gecsin  who  was  advertised  to  play  the  part  of 

tice  previous  to  Catherine,  in  the  Siege  of  Belgrade,  on  a  particular  night, 

Ibrmance,  such  was,  the  day  before,  taken  so  ill,  as  to  render  it  impossible 

proportioned  to  ^^^  ^^^  ^^  appear  according  to  her  engagement:    Miss 

the  reputation  Graddon,  who  some  time  before  had  been  in  the  habit  of 

at  stake.  ^  ' 

playing  the  part,  was,  in  consequence,  sent  for  by  Mr. 
Wallack,  the  stage  manager,  and  informed  that  she  would 
be  required  to  undertake  the  part.     She  remained  at  the 
theatre,  and  went  through  part  of  the  rehearsal,  and  then 
asked  permission  to  go  home,  that  she  might  read  over 
the  part,  as  it  was  some  time  since  she  had  played  it  before. 
This  was  assented  to  by  Mr.  Wallack,  and  her  name  was 
advertised  in  the  next  day's  bills,  to  appear  in  the  evening. 
About  2  o'clock,  after  the  bills  were  printed,  she  sent  a 
message  to  the  theatre,  stating,  that  she  would  not  play, 
and  in  consequence,  an  apology  was  made  for  her  non- 
appearance, and  the  part  was  performed  by  Miss  Tree. 
That  part  of  the  rules  and  regulations  of  the  theatre, 
on  which  the  defendant  relied,  was  as  follows: — '^Any 
one  refusing  to  study,  rehearse  or  perform  at  the  appoint- 
ment of  the  manager,  shall  forfeit  30/."    It  appeared  that 
10/.  of  this  fine  had  been  remitted. 

Wilde,  Serjt.  for  the  plaintiff.— The  plaintiff  had  a^ 
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quired  a  certain  celebrity  by  her  previous  performance  of 
the  part  in  question^  and  required  more  time  to  recover  it, 
in  order  to  keep  up  her  reputation,  upon  which  her  for- 
tune depended.  With  respect  to  Miss  Tree,  who,  it  seems, 
undertook  the  character,  she  had  not  acted  it  before,  and 
therefore  had  no  reputation  to  lose.  Have  managers  a 
right  to  exercise  such  control  over  the  reputation  of  actors, 
as  to  ruin  them  by  requiring  them  to  act  at  too  short  a 
notice  ?  I  submit  with  confidence,  that  a  performer  is  en- 
titled to  reasonable  notice,  in  a  case  like  the  present,  and 
that  such  notice  must  be  proportioned  to  the  reputation 
at  stake.  Failure,  on  the  particular  night,  would  not  end 
with  that  night,  but  would  be  prejudicial  beyond  it.  Un- 
der  the  circumstances  of  this  case,  I  contend,  that  the 
notice  given  was  not  reasonable  notice. 


Best,  C.  J. — The  services  of  the  plaintiff  in  this  case 
are  admitted ;  and  it  is  admitted  also,  that  they  are  worth 
JO/,  a  week,  and  that  20/.  is  due  to  her,  unless  it  has  been 
properly  deducted  for  a  fine.  I  think  that  the  proprietors 
of  a  theatre  are  perfectly  right  in  having  regulations,  and 
enforcing  them  by  the  payment  of  fines.  It  is  a  duty^ 
which  they  owe  to  themselves  and  the  public,  for  if  per- 
formers should  refuse  to  appear  on  the  night  for  which 
they  were  advertized,  the  property  in  the  house  would  be 
in  danger  of  being  injured  by  the  audience ;  and  I  am  sure 
that  performers  will  find  it  their  interest  to  submit  to  these 
fines,  if  they  do  not  appear  when  the  public  have  isi  right 
to  expect  them.  I  agree  with  my  brother  Wilde  that  the 
regulation  relied  on  in  this  case  must  have  a  qualification. 
The  jurisdiction  of  a  manager  is  a  very  arbitrary  one,  but 
in  thb  kingdom  all  arbitrary  jurisdictions  have  a  limitation. 
I  allow  that  in  this  case  there  must  be  reasonable  notice. 
It  18  said,  that  the  plaintiff  had  sufficient  notice  for  a  per- 
son who  had  acted  the  same  character  before ;  and  if  you 
think  it  was  so,  that  will  get  over  the  difficulty.  But  if 
you  think  she  had  not  sufficient  notice,  for  a  performer 

VOL.  II.  8  8 
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Gbaddon 

v. 

Pricb. 


18  not  to  destroy  her  reputation  by  taking  a  part  in  haste> 
then  undoubtedly  the  defendant  had  no  right  to  claim  this 
fine^  and  the  plaintiff  will  be  entitled  to  a  verdict  for  the 
amount. 

Verdict  for  the  plaintiff— Damages,  20/. 

Wildcy  Serjt.y  and  Hutchinson,  for  the  plaintiff. 
Adams,  Serjt,  and  E.  Latces,  for  the  defendant. 
\AtXOTmtB-^Righy,  and  Riee  ir  R] 
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Butler  t.  Basino.  March  id. 

Assumpsit  against  the  defendant  as  proprietor  of  a  if  a  parcel  be 
stage  waggon  going  from  Reading  to  London^  for  the  loss  ^^^JJ  for  him*' 
of  a  box.  ^  ca^y  ^<>'  *^ 

own  gain,  and 

It  appeared  that  the  plaintiff  had  been  hired  as  a  ser-  not  for  the  proBt 
vant  at  the  Star  and  Garter  inn,  at  Windsor,  and  that  the  master  is  not 
the  box  in  question  was  sent  by  the  defendant's  wagffon,  i»aWe  »n  ca»e  the 

*■  ^  '^^      '    parcel  be  lost. 

to  be  left  at  the  Black  Boy  pubUc-house  at  Colnbrook.  ifa  box  of 
However,  the  plaintiff's  brother,  who  carried  the  box  to  by  the  party's 
the  Horse  and  Jockey  inn,  at  Reading,  from  which  the  "J^^ bja"*^^- 
waggon  started,  did  not  take  it  to  the  booking-office  there,  ««•»  »nd  lost,  the 

judge  will  re- 
but gave   it  to  the   defendants  waggoner.      The  non-  commend  the 

arrival  of  the  box  was  proved,  but  no  evidence  was  given  ^aJ  vXfot  it  * 
of  the  particular  articles  which  it  contained.  ^  damages, 

^  although  what 

The  defence,  which  was  proved  by  the  evidence  of  the  particular  ar- 

....  .        .  tides  the  box 

waggoner,  was,  that  this  box  was  not  sent  by  the  waggon  contained  can- 
in  the  proper  and  ordinary  course  of  business,  but  given  "^o^  *»^  P'*>^«^- 
to  the  waggoner  for  him  to  take,  for  his  own  gain,  and  not 
for  the  profit  of  his  master  the  defendant. 

Garrow,  B.,  (in  summing  up  to  the  Jury). — There  is 
no  doubt  that  by  law  every  proprietor  of  a  stage  waggon 
18  liable  for  all  risks,  except  those  occasioned  by  God  and 

ssJ^ 
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the  king*8  enemies ;  and  to  make  such  proprietors  answer- 
ahle^  it  is  not  necessary  that  you  should  call  up  Mr.  Pick- 
ford  6r  any  of  the  other  persons  who  are  the  owners  of 
these  vehicles^  and  deliver  your  parcel  to  them;  but  a  de- 
livery of  the  parcel  to  any  of  the  meanest  of  their  servants 
is  quite  sufficient,  provided  that  servant,  in  receiving  par- 
cels, be  acting  by  the  authority  or  with  the  assent  of  his 
master.  But  it  is  equally  clear,  that  if  persons  be  foolish 
enough  to  send  parcels  by  the  waggoner,  for  a  hire  paid 
to  him  which  is  never  intended  to  find  its  way  into  the 
pocket  of  the  owner  of  the  waggon,  then  the  owner  is  not 
liable  in  case  the  parcel  is  lost;  and  the  first  question  in 
this  case,  therefore,  is,  whether  in  receiving  this  box  the 
defendant's  waggoner  was,  as  his  servant,  authorised  by 
him  to  receive  parcels  to  be  carried  by  this  waggon. 
With  regard  to  the  amoimt  of  the  damages  in  case  a  ver- 
dict passes  for  the  plaintiff,  it  is  right  that  I  should  tell 
you  that  here  is  no  distinct  evidence  of  the  contents  of 
the  box;  however,  I  should  recommend  you  not  to  pare 
down  the  amount  of  the  damages,  because  the  articles 
contained  in  it  cannot  be  distinctly  proved.  It  very  often 
happens  that  persons,  more  especially  those  in  the  station 
of  life  in  which  the  plaintiff  is,  pack  their  own  clothes,  and 
in  such  cases  it  must  be  always  impossible  to  give  evidence 
of  the  precise  contents  of  their  boxes  or  portmanteaus.  I 
should  therefore  recommend  you,  if  you  find  for  the  plain- 
tiff, to  give  damages  proportioned  to  the  value  of  the  ar- 
ticles which  you  in  your  judgment  think  the  box  might 
and  did  fairly  contain  (a).     However,  the  great  question 


(o)  In  the  case  of  Armory  v. 
Delamine,  1  Str.  505,  the  pluh- 
tiff,  a  chimney-sweeper's  boy,  hav- 
ing found  a  jewel,  took  it  to  the 
defendant,  a  goldsmith,  to  know 
what  it  was.  The  defendant  knock- 
ed out  the  Stones,  and  returned  the 
plaintiff  the  setting,  refusing  to 
give  him  back  the  stones.     In 


trover  for  the  value  of  the  stones* 
Pratt f  C  J.  directed  the  Jury,  that 
unless  the  defendant  would  pro- 
duce the  stones,  so  as  to  shew  that 
they  were  not  of  the  fipest  water, 
they  ought  to  presume  against 
him,  and  make  the  value  of  the 
best  jewels  that  wouM  fit  that  set- 
ting the  measure  q£  their  damages. 
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is,  whether  this  contract  to  carry  the  box  was  made  by 
the  authorised  agent  of  the  defendant,  or  whether  it  was  a 
private  bargain  made  with  the  waggoner  for  his  own  gain, 
and  distinct  from  his  master. 

Verdict  for  the  defendant. 

Curwood  and  Talfourd,  for  the  plaintiff. 
Shephef'dy  for  the  defendant. 

[Attoruiea — Vowla,  and  Orakam.'] 


DoDWELL  V.  GiBBs,  Gent.,  One,  &c. 

Trespass  for  mesne  profits.     Plea — General  Issue. 

An  examined  copy  of  the  judgment  in  ejectment  was 
put  in.  The  demise  was  laid  in  1824 ;  but  it  appeared 
that  the  declaration  in  ejectment  was  not  served  till  Mi- 
chaelmas Term,  1825. 

Curwood,  for  the  defendant,  objected,  that  upon  this 
evidence  mesne  profits  could  be  recovered  only  from 
Michaelmas  Term,  1825.  For  although  the  plaintiff's 
title  to  recover  could  not  be  controverted,  yet  the  defen- 
dant, by  the  consent  rule,  only  admitted  himself  in  posses- 
sion from  the  time  of  the  service  of  the  declaration  in 
ejectment;  and  although  the  plaintiff  might  have  an  an- 
tecedent right  to  the  premises  in  question,  yet  it  did  not 
follow  that  the  defendant  was  in  possession  at  an  earlier 
period ;  and  therefore,  to  entitle  the  plaintiff  to  recover 
mesne  profits  antecedent  to  the  service  of  the  declaration 
in  ejectment,  distinct  evidence  must  be  given  that  the  de- 
fendant was  in  possession  before  that  time. 

Jervisy  contra,  insisted  that  the  judgment  in  ejectment 
was  conclusive  of  the  plaintiff's  title  to  recover  mesne  pro- 
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In  an  action  for 
mesne  profits, 
the  judgment 
in  ejectment  is 
conclusive  of  the 
plaintirs  right 
to  the  premlset, 
from  the  day  of 
the  demise  laid 
in  the  declara- 
tion in  qect* 
ment,  but  is  no 
proof  of  the  de- 
fendant's pos- 
sesion at  that 
time.    The  con- 
sent rule  admita 
the  possession 
at  the  time  of 
the  service  of 
the  declaration 
in  ejectment ; 
butifthepli^ 
tiff  intends  to 
go  for  mesne 
profits  antece- 
dent to  that 
time,  he  must 
^ve  distinct 
evidence  of  the 
defendant's 
poseesnon* 
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fits  from  the  day  of  the  demise  laid  in  the  declaration,  and 
cited  Aslin  v.  Parkin  (a). 

Curwoodf  in  reply. — It  is  true  that  the  judgment  in 
ejectment  is  conclusive  of  the  plaintifTs  title  to  recover 
mesne  profits  firom  the  day  of  the  demise ;  but  it  is  not  con- 
clusive of  his  right  to  recover  the  whole  amount  against 
the  defendant.  In  the  case  of  Aslin  v.  Parkin,  Lord  Mans- 
Jield  sa.ys{b),  that  the  judgment  in  ejectment  is  no  evi- 
dence of  hoto  long  the  defendant  has  occupied^  but  that 
thslt  fact  must  be  proved  by  other  evidence. 

Garrow,  B. — I  am  of  opinion  that  the  plaintifiT  can,  on 
this  evidence,  only  recover  from  the  time  of  the  service  of 
the  declaration  in  ejectment. 

Verdict  for  the  plaintiff.— Damages  firom 
the  time  of  the  service  of  the  de- 
claration in  ejectment. 

Jercis  and  Talfourd,  for  the  plaintiff. 
Curwood  and  Russell,  for  the  defendant. 

[Attornies — Ward,  tjid  Gibbt^] 


(a)  2  Burr.  666. 


(A)  Id.  668. 


March  Srd, 

What  is  8Ud  by 
a  third  party  at 
the  time  of  the 
•igning  of  a  pro- 
missory note,  as 
to  the  consider- 
ation for  which 
it  is  given,  is  not 
evidence  against 
the  payee,  if 
he  was  not  pre- 
sent 


Healey  r.  Jacobs. 

Assumpsit  by  the  plaintiff  as  payee,  against  the  de* 
fendant  as  the  maker  of  a  promissory  note  for  34/.  dated 
on  the  24th  of  October,  1825^  and  payable  six  months  after 
date.     The  plaintiff  relied  on  the  formal  proofs. . 

The  defence  opened  was,  that  the  defendant,  who  had 
failed  in  business,  had  made  a  composition  with  his  credit- 
ors ;  and  that  a  person  named  Plumridge,  being  a  creditor, 
would  not  sign  the  deed  of  composition,  unless  this  note 
was  given  to  the  plaintiff,  to  whom  Plumridge  owed  money; 
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and  that  this  was  stated  at  the  time  of  the  signing  of  the 
note. 

To  prove  this,  a  witness  "was  called,  who  was  present 
when  the  note  was  signed.  He  stated,  that  the  plain- 
tiff was  not  present,  but  the  defendant's  counsel  wished 
to  get  from  him,  that  at  the  time  of  the  signing  of  the 
note,  Plumridge  said  that  he  would  not  execute  the  com- 
position deed,  unless  this  note  was  given  to  Mr.  Healey. 

PeakCf  Serjt.,  objected  that  what  Plumridge  said,  was 
not  admissible  in  evidence  to  prejudice  the  plaintiff,  unless 
he  were  present. 

CurwoodBcad.  Carringtan^  contra. —  The  plaintiff  is  one 
of  the  original  parties  to  the  note,  and  therefore,  as  against 
him,  what  passed  at  the  time  of  the  making  of  the  note  is 
evidence. 
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Garrow,  B. — This  evidence,  if  admissible,  would  be 
of  the  most  dangerous  description.  The  defendant  b 
making  a  note  payable  to  the  plaintiff,  at  a  time  when  the 
plaintiff  is  not  present.  Now  I  am  asked  to  receive  evi- 
dence of  a  conversation  between  the  defendant  and  a  third 
person,  the  plaintiff  not  being  present.  I  am  clearly  of 
opinion  that  I  cannot,  and  ought  not  to  do  so.  What 
would  be  so  easy  as  for  a  man,  when  he  signed  a  promis- 
sory note,  either  to  say,  or  to  get  somebody  else  to  say,  in 
the  absence  of  the  payee,  that  it  was  given  without  a  con- 
sideration, or  for  an  illegal  consideration.  It  would  be 
very  hard  if  the  payee  were  bound  by  that.  The  evidence 
is  inadmissible. 

Verdict  for  the  plaintiff. — Damages,  34/.  14#. 
Peake^  Serjt.,  and  Cross^  for  the  plaintiff. 
Curwoad,  and  Carringtonf  for  the  defendant. 
[Attornies — Smith,  and  E»  iMocf.] 
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CASES  ON  THE 
COURT  OF  KING'S  BENCH. 

BEFORE  LORD  TENTERDEN,  C.  J.,  BAYLEY,  HOLROYD^  & 

LiTTLEDALE,  js. — In  Bank. 

Cunvood  now  moved  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trials  on  the  ground  that  the 
evidence  had  been  improperly  rejected. 

Bayley,  J — If  {it  had  been  admitted,  you  would  have 
given  a  declaration  of  Plumridge,  not  upon  oath,  in  evi- 
dence against  the  plaintiff.  If  you  had  wanted  to  shew 
that  the  note  was  given,  because  Plumridge  would  not  ex- 
ecute the  deed  without  it,  you  could  have  called  him  as  a 
witness  to  prove  that  fact. 

Lord  Tenterden,  C.  J. We  are  of  opinion,  that  the 

evidence  was  not  admissible. 

Rule  refused. 


OXFORD  ASSIZES. 


before  MR.  BARON  VAUOHAN. 


Mardk  7th. 


Weller  r.  Deakins. 


Y^^^fy^  MONJEY  had  and  received.— The  defendant  was  the 
•  certain  stake,  clerk  of  the  course  at  the  Mostyn-hunt  Races;  and  the 
heetkrtguUu^     plaintiff  sued  him  as  a  stake-holder,  for  the  amount  of 

brandu  ^f  A.  b"  *^®^  ^^^^  ^y  ^^^  ^^  *  ^*^®  '^^^  ^V  ^  ^are  of  the  plain- 
it  it  not  neces-  tiff's  Called  Funny. 

tary  that  the 

hone  should 

ha^e  been  hunted  every  day  the  hounds  went  out ;  but  <mee  hunting  with  those  hounds  it  noi  a^fi' 

eUnt, 

If  a  race  be  advertised  to  take  place  under  certain  condiiions,  the  stakeholder  cannot  waive 
any  of  the  conditions,  without  the  consent  of  the  whole  of  the  subscribers.  If  the  plamtiiTs  horse 
was  disqualified,  as  not  coming  within  the  description  of  horses  that  were  to  run,  he  cannot  recover 
back  his  original  share  of  the  tttke,  if  be  was  aware  of  the  disqualification,  and  was  gniltj  of  a 
misrepresentation. 
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The  printed  proposal  of  the  race  which  had  been  ad- 
vertised, was  in  the  following  terms : — 

"  A  sweepstakes  of  ten  guineas  each,  five  forfeit,  for 
horses  not  thorough  bred  that  have  never  started  against 
a  thorough  bred  one,  or  run  for  a  plate:  that  have  been 
regularly  hunted  with  Sir  Thomas  Most3m's,  the  Duke 
of  Beaufort's  or  the  Duke  of  Grafton's  hounds,  up  to  the 
day  of  naming,  and  are  bond  fide  the  property  of  the 
subscriber.  The  winner  of  any  race  to  carry  71b.  extra ; 
4-year  olds,  list.  51b.;  5-year  olds,  list.  121b.;  6-year 
old  and  aged,  12st.  21b. ;  to  be  ridden  by  gentlemen  twice 
round  the  course. — One  guinea  entrance.  Horses  to  be 
named  to  Mr.  E.  Deakins  on  or  before  the  22d  of  March." 
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It  was  proved  that  the  plaintiff  paid  his  share  of  the 
stake,  and  that  his  mare  came  in  first ;  but  it  appeared, 
that  the  mare  had  been  only  once  hunted  with  th^  houndjs 
of  Sir  Thomas  Mostyn. 

Vaughan,  B. — I  apprehend  that  it  cannot  be  necessary 
to  qualify  a  horse  to  run  for  this  stake,  that  he  should 
have  hunted  every  day  the  hounds  went  out.  I  think  it 
would  be  sufficient  to  shew  that  the  horse  hunted  fre- 
quently :  but  I  am  decidedly  of  opinion,  that  once  hunting 
is  not  enough. 

A  witness  proved,  that  about  half  an  hour  before  the 
race  was  run,  the  plaintiff  said  to  the  defendant,  that  he 
hoped  he  was  satisfied  about  the  mare's  hunting ;  and  that 
the  defendant  replied,  ''  Quite  so ;  you  run  your  mare,  we 
have  arranged  that." 

Vauohan,  B. — It  must  be  shewn  that  the  clerk  of  the 
course  had  authority  from  the  other  subscribers  to  waive 
the  conditions  of  the  race.  It  is  not  enough  for  the  clerk 
of  the  course  to  say,  half  an  hour  before  the  nmning,  that 
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he  would  waive  a  particular  condition;  take  it,  that  there 
was  a  printed  proposal  to  run  horses  on  certain  terms, 
what  the  clerk  said  after  this  was  published^  cannot  have 
the  effect  of  waiving  any  of  those  terms,  without  all  the 
other  subscribers  are  proved  to  have  consented  to  it. 

The  plaintiff's  counsel  then  contended,  that  as  the 
plaintiff's  mare  could  never  win  the  race,  the  plaintiff  was 
entitled  to  have  his  own  share  of  the  stake  back  again, 
the  same  as  a  party  who  insured  a  ship,  where  the  risk 
was  never  run. 


For  the  defendant  it  was  proved,  that,  under  the  name 
of  Flashy  Molly,  the  plaintiff's  mare,  that  was  now  entered 
by  the  name  of  Funny,  had  won  many  races,  had  started 
against  thorough  bred  horses,  and  run  for  plates. 

Vaughan,  B.,  (to  the  Jury). — It  will  be  for  you  to  say, 
whether  the  plaintiff  has  been  guilty  of  an  attempt  to  im- 
pose on  the  other  subscribers  to  the  race,  by  a  misre- 
presentation of  his  mare ;  for  if  so,  he  will  not  be  entitled 
to  recover  back  any  share  of  the  stake.  If  the  plaintiff 
knew  of  the  disqualification  of  his  mare,  the  law  will  not 
assist  him  in  the  recovery  of  his  deposit. 

Verdict  for  the  defendant. 

Peake,  Serjt.,  and  Cunvood^  for  the  plaintiff. 
Jervis  and  M^Mahon^  for  the  defendant. 
[Attornies-r-itfbrreU,  and  HolUncay.'} 


OXFORD  CIRCUIT,  8  GEO.  IV. 
HEREFORD  ASSIZES. 

BEFORE  MR.  SERJEANT  BOSANQUET*. 


Haynes  V.  Hayton,  Esq.  AjtHL  'id. 

JMlONEY  had  and  received.     Plea — General  issue.     It    if  a  recogni- 
appeared  that  the  plaintiff  and  his  wife,  and  others,  had  ed  at  the  quarter 
been  indicted  at  the  Easter  Quarter  Sessions,  at  Hereford,  '«*?*^"»»  *»d  J 

'  '    writ  i88ue  to  the 

in  the  year  1824,  for  a  forcible  entry;  and  the  plaintiff  en-  sheHffto  ie\y 
tered  into  the  usual  recognizances  for  himself  and  his  wife ;  3  Geo.  4,  c.  46, 
and  that  after  the  first  day  of  the  Sessions,  a  writ  of  cer-  fJvytbeamoiuati 
tiorari  had  been  obtained  at  the  instance  of  the  defendants.  ^^^  ^'*'""  °( 

quarter  sessions 

At  the  next  Sessions  the  plaintiff's  recognizances  were  have  the  power 
estreated,  but  on  the  trial  of  the  indictment  before  Mr.  amoun^ai- 
Justice  Littledale,  at  the  Lent  Assizes  of  1825,  the  plain-  though  the 

'  '  *  money  has  been 

tiff  and   the  other  parties  indicted,  were  all  acquitted,  actually  levied, 

and  the  sheriff 

The  clerk  of  the  peace  of  the  county  of  Hereford,  on  the  must  pay  back 
^th  of  August,  made  out  a  list  of  fines  and  forfeited  re-  \^l  ^^^^  ^ 
cognizances,  under  the  stat.  3  Geo.  4,  c.  46,  and  a  writ      Whether  on 
issued  to  the  defendant,  as  sheriff  of  that  county,  (as  direct-  ^e  sheriff  is  en- 
ed  by  that  statute),  which  writ  was  in  the  following  form:      age.— Qik«re. 

"  George  the  foiurth,  &c.     To  the  Sheriff  for  the  county 
of  Hereford,  greeting.  * 

'*  You  are  hereby  required  and  commanded,  as  you  regard 
yourself  and  all  your's,  that  you  omit  not  by  reason  of  any 
liberty  in  your  county,  city,  borough  or  place,  as  the  case 
may  be,  but  that  you  enter  the  same,  and  of  all  the  goods 
and  chattels,  lands  and  tenements  of  all  and  singular  the 
persons  in  the  several  extracts  of  this  writ  annexed,  you 
cause  to  be  levied  all  and  singular  the  debts  and  sums  of 
money  upon  them  in  the  same  extracts  severally  imposed 
and  charged,  so  that  the  money  may  be  ready  for  payment 

*  Mr.  Baron  Garrow,  having  Serjeant  Bosanquet  sat  for  his 
been  obliged  to  leave  Shrewsbury,  Lordsliip  during  the  remainder  of 
from  an  attack  of  the  gout,  Mr.      the  Circuit. 
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at  the  next  general  or  quarter  sessions  of  the  peace,  to 
be  paid  over  in  such  manner  as  any  two  or  more  of  the 
Lords  Commissioners  of  his  Majesty's  treasury  may  di- 
rect; and  if  any  of  the  said  several  debts  cannot  be  levied 
by  reason  of  no  goods  or  chattels  being  to  be  found  be- 
longing to  the  parties,  then  in  all  cases  that  you  take  the 
bodies  of  the  parties  refusing  to  pay  the  aforesaid  debts, 
and  lodge  them  in  the  gaol  of  the  said  county,  there 
to  await  the  decision  of  the  justices  assembled  at  the 
next  general  or  quarter  sessions,  unless  the  parties  shaD 
have  given  sufficient  security  for  their  appearance  at  such 
sessions,  for  which  you  will  be  held  answerable;  and  have 
you  there  then  this  writ.     Witness,  ficc." 


Under  this  writ  the  defendant,  as  sheriff,  seized  the 
goods  of  the  plaintiff,  and  having  refused  to  take  a  securi- 
ty, the  plaintiff  paid  into  his  hands  the  amount  of  the  re- 
cognizances. At  the  October  Sessions,  a  motion  was  made 
to  discharge  the  recognizances,  and  it  was  ordered  by 
the  Court  of  Quarter  Sessions,  ''that  these  recognizances 
be  mitigated  to  13^.  4fd.  each,  and  that  the  clerk  of  the 
peace  do  make  out  the  necessary  orders  for  discharging 
the  sheriff,  on  passing  his  accounts  for  the  sum  of  39^ 
6s.  8d,  on  account  of  these  recogtiizanees."  And  a 
similar  order  of  sessions  was  made  in  respect  of  the  recog- 
nizance entered  into  for  the  plaintiffs  wife. 

It  was  proved  by  the  clerk  of  the  peace,  that  he  duly 
transmitted  the  orders  of  sessions  to  the  defendant's  under- 
sheriff;  and  a  clerk  from  the  Pipe  Office  of  the  Exchequer 
produced  the  sheriffs  accounts  of  fines  and  recognizances, 
from  which  it  appeared  that  the  sheriff  had  been  discharged 
firom  the  amoimt  of  theBe  recognizances  with  the  excep- 
tion of  13s.  4fd.  on  each. 


Taunton^  for  the  defendant. — The  question  id  this  case 
is,  whether  after  the  money  was  levied,  the  Sessions  had 
any  power  to  order  the  recognizances  to  be  discharged. 
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I  submit  that  they  can,  under  the  act  of  Parliament,  only 
make  orders  where  the  party  is  in  custody,  or  out  on  baiL 
There  is  in  the  2d  section  of  the  stat.  3  Geo.  4,  c.  46,  a 
reference  to  th6  schedules;  and,  from  the  form  of  the  writ, 
I  contend  that  although  the  Sessions  may  discharge  a  re- 
cognizance before  the  amount  of  it  is  levied ;  yet,  that  it 
has  no  such  power  after  the  execution  is  executed,  and  that 
as  soon  as  the  money  is  actually  levied,  it  belongs  to  his 
Majesty,  and  must  be  paid  as  directed  by  the  Lords  Com- 
missioners of  his  Majesty's  Treasury. 


Hatnes 

V, 

Hatton. 


BosANQUET,  Serjt. — I  think  that  the  plaintiff  is  entitled 
to  recover ;  and  I  am  of  opinion  that  the  Sessions  had  juris- 
diction to  order  what  they  have  done.  That  part  of  the 
6th  section  which  speaks  of  a  sum  of  money  paid  in  satis- 
faction of  a  forfeited  recognizance,  appears  to  me  to  apply 
exactly  to  this  case  (a). 


(a)  By  the  8tat.  3  Geo.  4,  c.  46, 8. 
6,  it  is  enacted,  ^'That  the  court  of 
general  or  quarter  sessions  before 
whom  any  person  so  committed 
to  gaol  or  bound  to  appear  shall 
be  brought,  is  hereby  authorized 
and  required  to  ihqmre  into  the 
circumstances  of  the  case,  and 
shall,  at  his  discretion,  be  empow* 
ered  to  order  the  discharge  of  the 
whole  of  the  forfeited  recogniz- 
ance, or  sum  of  money  paid  or  to 
be  paid  in  lieu  or  satisfaction 
thereof,  or  any  part  thereof;  and 
such  order  shall  be  made  in  the 
form  or  to  the  effect  of  the  sche- 
dule marked  (C)  to  this  act  an- 
nexed, and  shall  be  signed  by  the 
clerk  of  the  peace;  wliich  said  or- 
der shall  be  a  discharge  to  such 
sheriff,  bailiff  or  officer,  on  the 
passing  of  his  accounts  at  the  Ex- 
chequer, or  before  any  auditor  or 
other  proper  officer  duly  authoriz- 
ed to  pass  the  same;  and  in  all 


cases  where  the  party  shall  have 
been  lodged  in  the  common  gaol 
by  such  sheriff,  bailiff  or  other  offi- 
cer, the  justices  of  the  peace  so 
assembled  are  hereby  empowered 
either  to  remand  such  party  to  the 
custody  of  the  sheriff,  buhff  or 
other  officer,  or  upon  the  release 
of  such  party  from  the  whole  of 
such  forfeited  recognizance,  to  or- 
der such  party  to  be  discharged 
from  custody,  and  such  order  shall 
be  a  full  and  sufficient  discharge  to 
the  said  sheriff,  bailiff  or  officer  on 
the  passing  of  his  accounts  at  the 
Exchequer  or  before  any  auditor 
or  other  proper  officer  duly  autho- 
rized to  pass  the  same;  and  it 
shdl  and  may  be  lawful  to  and 
for  the  said  court  of  general  or 
quarter  sessions  to  award  such 
costs,  charges  and  expences  to  be 
paid  by  either  party  to  the  other, 
as  to  the  said  court  shall  seem 
just  and  reasonable.** 
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Taunton. — I  submit,  that  as  the  sheriff  actually  levied,  he 
is  entitled  to  deduct  his  poundage. 

BosANQUET,  Serjt. — I  should  recommend  the^ plaintiff  to 
aUow  the  poundage  to  be  deducted,  as  it  may  save  a  mo- 
tion for  a  new  trial. 

Verdict  for  the  plaintiff,  allowing  the   sheriffs 
poundage. 

Maule  and  Whitcombe^  for  the  plaintiff. 
Taunton^  for  the  defendant. 

[Attornies — Partons,  and  Harris.'] 


April  4tk. 

If  parties  en- 
ter into  a  writ- 
ten agreement, 
which  is  duly 
stamped,  and 
indorse  terms 
on  the  back  of  it 
▼arying  the  ori- 
ginal agree- 
ment, such  new 
terms  will  not 
be  admissible 
in  evidence 
without  a  fVesh 
stamp;  and  the 
indorsement  of 
such  terms  must 
be  considered  as 
putting  an  end 
to  the  original 
agreement;  and 
therefore  the 
plaintiff  cannot 
recover  upon 
either,  but  must 
be  nonsuited. 


Reed  v.  Deere,  Gent,  One,  &c. 

Assumpsit.— The  declaration  stated,  that,  in  consid- 
eration that  the  plaintiff  would  forbear  to  enter  two 
causes  for  trial  at  the  Hereford  Summer  Assizes,  1825,  &c., 
the  defendant  undertook,  &c.,  to  abide  by,  perform, 
&c.,  the  award  of  Ebenezer  Ludlow,  Esq.  The  plaintiff 
averred  performance  of  his  part  of  the  contract,  and  stat- 
ed, that  the  defendant,  not  regarding,  &c.,  wrongfully  re- 
voked the  authority  of  the  arbitrator.  There  were  seve- 
ral special  counts  in  the  declaration  framed  on  the  two 
agreements  to  refer,  which  are  hereafter  set  forth.  Plea — 
General  issue. 

It  was  proved,  that  two  actions  had  been  commenced  by 
the  plaintiff  against  the  defendant,  in  which  notice  of  trial 
had  been  given  for  the  Hereford  Summer  Assizes,  18^, 
and  that  previous  to  that  Assize  the  plaintiff's  attorney 
received  the  following  letter  from  the  defendant. 

«  Myself  a^,.  Reed.        "  27th  July,  1825. 
Deere  and  Cooke  ats.  Reed. 
"  Sir,^ — You  stated  in  your  former  letter,  that  by  refer- 
ring these  actions  a  considerable  expense  would  be  saved; 


OXFORD  CIRCUIT,  8  GEO,  IV, 

and,  in  order  to  do  that,  I  consented  to  refer  to  Mr.  Lud- 
low,  as  you  proposed.  I  am  therefore  surprised  to  find 
by  your  letter,  received  this  morning,  that  you  intend  to 
enter  the  causes  for  trial,  by  which  you  will  incur  a  very 
heavy  expense,  and  oblige  me  to  go  to  the  Assizes;  all  of 
which  appears  to  me  to  be  quite  unnecessary,  because  the 
reference  might  be  made  a  rule  of  Court,  in  the  usual  way, 
without  all  that  expense.  The  costs  should  be  in  the  dis- 
cretion of  the  arbitrator.  I  consent  to  the  causes  being 
referred  to  Mr.  Ludlow,  on  the  usual  terms,  and  the  costs 
to  be  in  his  discretion,  and  the  reference  to  be  made  a  rule 
of  Court  in  the  usual  manner,  which  will  bind  us  both ; 
but  you  are  determined  to  incur  all  the  expense  of  enter- 
ing the  causes  for  trial.  I  shall  go  before  a  Jury.  Your 
reply,  instanier,  addressed  to  me,  at  the  post-office,  Bris- 
tol, will  decide.     I  am  your's,  &c.  T  h    D 

To  Mr.  Thomas  Stokes." 

To  this  letter,  by  return  of  post,  the  plaintifTs  attorney 
sent  the  following  answer: — 

"  Reed,  Esq.  v,  Deere,  Geot. 
Same  v.  Same  and  Cooke. 

**  I  have  your  letter,  and  in  consequence  shall  not  enter 
the  causes  as  you  wish,  but  leave  them  both  to  the  deter- 
mination of  Mr.  Ludlow,  although  I  am  iuUy  satisfied  that 
the  step  I  proposed  would  have  been  the  better  way  for  all 
parties.     I  am  your  obedient,  ^^^^^^  g^^^^^ 

Bristol,  29th  July,  1825." 


The  first  of  these  letters  was  stamped  about  ten  days  af- 
ter its  date.  Mr.  Ludlow,  after  giving  several  appoint- 
ments, which  were  not  attended,  gave  another  appointment 
for  the  24l;h  of  October,  1825,  which  was  attended  by  all 
the  parties;  but  before  any   witness  was  examined,  the 
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following  indorsement  was  made  on  the  back  of  the  first 
letter — 

^'  The  within  written  agreement  having  been  read  over 
and  considered  by  us  the  undersigned,  it  is  understood 
and  agreed,  that  all  costs  are  to  be  in  the  arbitrator's  dis- 
cretion, and  that  the  parties  agree  to  abide  by  the  arU- 
trator's  decision  touching  the  subject  matter  of  the  said 
two  actions,  and  what  he  shall  see  fit  to  he  done  by  the 
said  parties  thereto  respectively,  so  thai  his  award  be  made 
and  ready  to  be  delivered  to  the  party  requiring  the  same,  on 
or  before  the  first  day  of  Michaelmas  Term  next,  (mt  suck 
further  day  not  exceeding  the  first  day  of  Hilary  Term,  as 
the  said  arbitrator  may  appoint. 

*'  Witness  our  hands,  the  24th  day  of  October,  1825. 
The  submission  to  be  made  a  rule  of  Court. 

Thomas  Stokes,  atty.  for  the  pit 

John  Deere  for  self  and  Cooke, 

so  far  as  the  same  shall  be 

proved  to  be  a  partnership 

transaction." 

This  indorsement  was  not  stamped. 

Campbell  and  Matde  for  the  defendant,  objected,  that 
this  indorsement  on  the  agreement  was  not  admissible  in 
evidence  for  want  of  a  stamp,  as  the  virtue  of  the  first  stamp 
was  exhausted  by  the  first  agreement,  and  the  indorse- 
ment, as  a  new  agreement,  required  a  new  stamp. 

Russellaxid  fFfntcombe,  contra. — The  first  letter, which  is 
stamped,  and  this  indorsement  on  it,  altogether  make  but  one 
agreement ;.  and  the  new  terms  being  added  while  the  whole 
was  in  fieri,  the  whole  requires  but  one  stamp;  and  it  is 
like  the  case  of  a  mistake  in  a  promissory  note,  which,,  if 
altered  before  it  is  issued,  does  not  require  a  new  stamp. 

Campbell.  —  The    original  stamp   was  imposed  when 
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tliere  was  a  perfect  agreement;  and  then  the  question  id^ 
whether  the  indorsement  makes  any  material  alteration  ia 
that  agreement ;  for  if  it  does,  a  new  stamp  becomes  neces- 
sary. There  is,  by  the  first  agreement,  an  unlimited  time 
for  Mr.  Ludlow  to  make  his  award.  By  the  indorsement, 
he  is  limited  to  a  particular  time.  Again,  by  the  original 
agreement,  he  is  confined  to  the  "  usual  terms ;"  by  the  in- 
dorsement, he  may  direct  what  shall  be  done  by  the  par- 
ties, which  is  not  a  usual  term.  If  this  indorsement  had 
been  written  on  a  separate  paper,  there  is  no  doubt 
that  it  must  have  had  a  stamp.  It  should  also  not  be  for- 
gotten, that  the  original  agreement  was  acted  upon.  Mr. 
Ludlow  took  upon  himself  the  burden  of  the  arbitration 
in  pursuance  of  it,  by  appointing  a  meeting,  and  causing  all 
the  parties  to  assemble.  I  therefore  submit  that  the  in- 
dorsement is  not  admissible  in  evidence  for  want  of  a  stamp. 

BosANQUET,  Serjt. — The  question  is,  whether  this  in- 
dorsement varies  the  original  terms.  I  think  it  does,  and 
that  it  is  therefore  inadmissible  for  want  of  a  stamp. 

The  indorsement  being  held  to  be  not  admissible  in  evi*- 
dence,  the  plaintiff's  counsel  wished  to  go  upon  the  origi- 
nal agreement,  as  some  of  the  counts  of  the  declaration 
were  framed  upon  that  only. 

Campbell y  for  the  defendant.  — I  submit,  that  if  there 
was  a  new  agreement  entered  into,  that  absorbs  the  older 
agreement;  and  the  plaintiff  must  be  called,  as  he  cannot 
go  on  the  last  agreement  for  want  of  a  stamp. 

Bos ANQUET,  Serjt. — This  objection  is  one  of  a  very 
strict  nature ;  but  I  am  bound  to  say,  that  the  new  agree- 
ment indorsed  contains  terms  different  from  the  former, 
agreement  contained  in  the  letter,  as  it  limits  the  time  for. 
making  the  award,  and  allows  the  arbitrator  to  direct 
what  shall  be  done  between  die  parties.    I  certainly  think, 
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that  it  appears  that  the  original  stamped  agreement  wai 

departed  from;  and  as  the  plaintiff  is  not  in  a  condition  to 

give  legal  proof  of  the  snbsequent  agreement,  he  must  be 

ca^ledr 

Nonsuit. 

RiuseU  and  Whiicombe,  for  the  pfamtiff. 
Campbell  and  Mauk^  for  the  defendant. 

[Attoniies— <9toiUv,  snd  Dnre^ 


If  there  be  an 
aperture  in  a 
cellar  window 
to  admit  light, 
thnmgfa  which 
a  thief  entera  in 
the  night,  thu 
it  not  boi]g^ary. 


(Crwm  Side.) 

BEFORE  MR.  BARON  VAUOHAN. 

Rex  r.  James  Lewis  and  William  Lewis. 

1  j9E  prisoners  were  indicted  for  a  burglary  in  the  house 
of  John  Verry,  and  stealing  money,  &c.  The  house  had 
been' secured  on  the  night  before,  and  the  thieyes  entered 
through  a  cellar  window;  this  window,  which  was  boarded 
tip,  ^ad  in  it  a  round  aperture  of  considerable  size,  to  ad- 
mit Hght  into  the  ceQar;  and  through  this  aperture  one  of 
the  prisoners  thrust  his  head,  and  by  the  assistance  of  the 
other  he  thus  entered  the  house.  The  priaoners  did  not 
enlarge  the  aperture  at  aU. 

Justice^  for  the  prisoners,  contended  that  this  was  an 
open  window;  and,  (herefore,  it  was  no  burglary  to  esAa 
at  it. 


Curwood,  eontra^  subnutted  that  this  aperture  eame  with- 
in the  same  reasoning  as  the  cases  of  burglary,  where  die 
ihief  eame  down  a  chimney,  because  it  was  as  much  dosed 
artbe  nature  of  iH  would  admit. 

ViAVOKJiif,  9.— 'Di>  yoci  dunk  that  if  a  peno»  leafw  s 
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• 

hole  in  the  side  of  his  house  big  enough  for  a  man  to  walk 

in,  a  person  entering  at  it  with  intent  to  steal  goods  would 

be  guilty  of  a  burglary?     I  think  not,  and  I  am  of  opinion        l^^*,^. 

that  this  is  not  a  burglary. 

The  Jury,  under  his  Lordship*s  direction,  acquit- 
ted the  prisoners  of  the  burglary. 

Curtcoody  for  the  prosecution. 
Justice,  for  the  prisoners. 

[Attomies — Gough,  and  Watkins.] 


MONMOUTH  ASSIZES. 

BEFORE  MR.  SERJEANT  BOSANQUET. 


Rex  9,  Sarah  Jones  and  Mary  Jones. 

J  BE  prisoners  were  indicted  for  the  wilful  murder  of    if  the  dedara- 
the  new  born  female  child  of  the  prisoner  Sarah  Jones.       ^^Tcr,  i'n  which 
The  evidence  ascainst  the  prisoner  Sarah  Jones  was,  the  f^®  asserts  her 

*^  *  ^  ^         innocence,  be 

finding  of  two  cuts  across  the  throat  of  the  child,  which  given  in  evi- 

.,  «        .    .  X  1.  I.  •    /!•   i.   J    dcnceonthepart 

the  surgeons   were  oi  opmion  must  have    been   inflicted  of  the  prosecu- 

while  the  child  was  alive;  and  a  confession  of  Sarah  Jones  becViTenceof 

that  she  had  cut  its  throat.     However,  some  of  the  wit-  other  statcmentt 

nesses  for  the  prosecution  stated  ip  their  examination  in  the  Judge  will  ' 

chief,  that  she  had  told  them  that  the  child  was  still  born.  ^^^^^  conflicting 

statements  to 
the  Jury  for 

Carrington  for  the  prisoners,  submitted  that  although,  their  considera-^ 

in  general,  the  declaration  of  a  party  was  not  evidence  in  be  in  the  whole 

favour   of  the  party   makmg   it,   yet  if  the   prosecutors  burw^hatrstom! 

chose  to  make  such  declarations  evidence,  they  must  take  pat»hie  with  the 

assertion  of  in- 

them  for  good  or  for  bad.  Here  the  prosecutors  had  ad-  nocence  so  given 
duced  in  evidence,  a  declaration  of  the  prisoner,  that  the  ^Se  pro^secution, 
child  was  still  bom,  and  having  done  so,  they  had  made  it  ^^^  ^^^^^  '"l^ 

'  o  ^         J  direct  an  acquit* 

evidence,  and  must  take  the  statements  it  contained  to  be  tai. 
true.    And  he  cited  a  case  tried  before  Mr.  Baron  Garraw, 
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where  a  prisoner  was  indicted  for  a  larceny,  and  in  addition 
to  evidence  of  the  possession  of  the  stolen  goods,  the  counsel 
for  the  prosecution  put  in  the  prisoner*s  statement  made 
before  the  magistrate,  in  which  the  prisoner  asserted  that 
he  had  bought  the  goods.  The  learned  Baron  directed 
an  acquittal,  saying,  that  if  a  prosecutor  used  a  prisoner*s 
statement,  he  must  take  the  whole  of  it  together. 

BosANQUET,  Serjt. — If  this  case  had  been  similar  to  the 
case  cited,  I  should  hold  precisely  the  same  as  the  learned 
Baron  did  in  that  case.  There  is  no  doubt  that  if  a  pro- 
secutor uses  the  declaration  of  a  prisoner,  he  must  take 
the  whole  of  it  together,  and  cannot  select  one  part  and 
leave  another;  and  if  there  be  either  no  other  evidence 
in  the  case,  or  no  other  evidence  incompatible  with  it, 
the  declaration  so  adduced  in  evidence  must  be  taken  as 
true.  But  if,  after  the  whole  of  the  statement  of  the  pri- 
soner is  given  in  evidence,  the  prosecutor  is  in  a  situation 
to  contradict  any  part  of  it,  he  is  at  liberty  to  do  so ;  and 
then  the  statement  of  the  prisoner,  and  the  whole  of  the 
other  evidence,  must  be  left  to  the  Jury,  for  their  consider- 
ation, precisely  as  in  any  other  case,  where  one  part  of 
the  evidence  is  contradictory  to  another. 

The  learned  Serjeant  left  the  whole  of  the  evidence  to 
the  Jury,  who  found 

Sarah  Jones,  Guilty. — Mary  Jones,  Not  Guilty. 
Russell  and  Talfourd,  for  the  prosecution. 
Carrington,  for  the  prisoners. 

f  Attoraies. — Prothero  jr  P.,  and  .] 


tn 
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GLOUCESTER  ASSIZES. 
(Civil  Side.) 

BEFORE  MR.  SERJEANT  BOSANQUET. 


GOUGH  V,  FaRR.  Affril  \7th. 

JdREACH  of  promise  of  marriage.     The  declaration  con-     To  support 
tained  the  three  usual  counts : — To  marry  in  a  reasonable  J^^^  ^I  * 
time; — to  marry  on   request; — and  to   marry  generally,  miae  of  mar- 
Plea — General  issue.  fendant  has  not 

It  was  proved  by  the  Rev.  H.'Gough,  the  brother  of  the  ther,  there  must 
plaintiff,  that  the  defendant,  on  his  asking  him  what  were  ^  oS^^to^  ^^ 
his  intentions  towards  his  sister,  said,  that  he  meant  to  n>«"y  on  *e 

part  of  the 

marry  her,  and  that  he  should  wish  him  to  perform  the  plaintiff;  and  a 

ceremony  at  his  church.     The  defendant  had  not  married  defe"danl  But 

any  other  person.     To  shew  a  breach  of  the  promise,  it  was  '^J^^  plaintiff's 

proved,  that  the  father  of  the  plaintiff  went  to  the  defend-  defendant,  and 

ant,  and  asked  him  if  he  meant  to  perform  his  engage-  means  to  fulfil 

ments  with  his  daughter,   and  the  defendant  rephed, —  toWsdlmhter* 

•*  Certainly  not."  and  he  reply, 

**  Certainly      . 
not;"  proof  of 

Ludlow,  for  the  defendant. — I  submit  that  this  is  not  ficlcnt  * 
sufficient  evidence  of  a  breach  of  the  contract.  A  pro- 
mise to  marry  is  in  point  of  law  exactly  like  any  other  con- 
tract ;  and  the  plaintiff  must  shew  not  only  that  the  defend- 
ant did  not,  and  perhaps  would  not  marry  her,  but  also 
that  she  was  willing,  and  tendered  herself  to  marry  him. 
Now,  of  this  there  is  not  the  slightest  proof.  In  ordi- 
nary cases,  this  proof  is  rendered  unnecessary  by  the  de- 
fendant's having  put  it  out  of  his  power  to  marry  the 
plaintiff,  by  having  married  another.  In  the  present  case, 
the  defendant  was  as  much  in  a  condition  to  marry  the 
plaintiff  as  he  ever  was  ;  and  non  constat  if  she  had  ten- 
dered herself  to  him,  that  he  would  not  have  fulfilled  his 
engagement  by  marrying  her.    With  regard  to  the  conver- 
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sation  with  her  father,  that  does  not  help  the  case :  be- 
cause that,  at  most,  can  only  shew  what  the  defendant's 
intentions  at  that  time  might  be,  as  he  had  had  no  op- 
portunity offered  him  of  actually  fulfilling  his  contract. 
I  therefore  submit,  that  there  must  either  be  a  distinct 
opportunity  given  to  the  defendant  to  fulfil  his  engage- 
ments, by  a  tender  on  the  part  of  the  plaintiff*;  or  the  ne- 
cessity of  this  must  be  dispensed  with,  by  the  defendant's 
having  married  another. 

BosANQUKT,  Serjt. — This  point  is,  I  believe,  new,  I 
shall  not  stop  the  cause  on  it,  but  give  Mr.  Ludlow  leave 
to  move  to  enter  a  nonsuit/ 

Verdict  for  the  plaintiff— Damages  250/. 

C  Phillips  and  Philpoits,  for  the  plaintiff. 

Ludlow  and  Cross,  for  the  defendant. 

[Attomies— iStofie  ^  S.,  and  Bevan  jr  B,] 


In  the  ensuing  Term,  Ludlow  moved  to  enter  a  nonsuit: 
but  the  Court  of  Exchequer  held,  that  although,  in  cases 
where  the  defendant  had  not  married  another,  tHere 
ought  to  be  proof  of  a  tender  and  refusal;  yet  that 
what  occurred  between  the  defendant  and  the  plaintiff's 
father  was  sufficient  evidence  of  those  facts:  and  their 
Lordships,  therefore,  refused  the  rule  on  that  ground,  but 
granted  a  rule  nisi  for  a  new  trial  for  excess  of  damages. 


See  the  ca&e&oi  Daniel  Y.  Bowles,      Lewis,  Id.  529$    aud  F90U   f. 
ante,   553 ;  Irving  y.  Greenwood,      Hayney  Id.  545. 
ante..    Vol.  1,  350;    Wharton  v. 
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(Crown  Sith-J 

B£lt»UB  MR.  BARON  YAtJOHAN. 


Rex  9.  Thomas  Smith.  April  istk. 

M  HE  prisoner  was  indicted  for  uttering  a  forged  one  Fm^ery.  if  a 
pound  Bank  of  England  note,  to  Anne  Hayward,  know-  ^"^VSf  °* 
ing  the  same  to  be  forged.  wbjeci  of  ■  <tti* 

•  1  •  1*       tinctiwIfcliJiCilt, 

There  was  a  second  indictment  against  the  prisoner  for  it  cnmot  be 
Uttering  another  forged  one  pound  note  to  Emma  Hobbs.  dence,  to  rii»ir 

a  guBty  know- 
ledge in  a  fcr- 

On  the  trial  of  the  first  indictment,  Ticiss  for  the  prose-  mer  nttetSng. 
cution,  to  shew  that  the  prisoner  knew  the  note  paid  to 
Mrs.  Hayward  to  be  forged^  wished  to  give  evidence  of 
the  other  uttering  to  Emma  Hobbs. 

Justice,  for  the  prisoner. — I  submit  that  this  cannot  be 
done;  it  is  contrary  to  every  principle  of  English  law.  It 
is  an  endeavour  to  prove  a  man  guilty  of  one  offence,  by 
shewing  him  guilty  of  another.  That  uttering  being  the 
subject  of  another  indictment,  we  can  hear  nothing  of  it 
on  this. 

Vauohan,  B. — I  think  as  the  second  uttering  is  made 
the  subject  of  a  dbtinct  prosecution,  we  are  not  at  liberty 
to  go  into  evidence  of  it,  even  to  shew  a  guilty  know- 
ledge in  a  previous  uttering.  Other  utterings,  for  which 
no  prosecution  had  been  commenced,  have  been  held  to 
be  evidence  to  shew  a  guilty  knowledge.  But  even  that 
was  much  questioned  by  many  able  lawyers ;  and  I  am  of 
opinion,  that  if  the  prosecutors  have  made  the  second  ut- 
tering the  subject  of  a  substantive  charge,  I  cannot  re- 
ceive evidence  of  it  in  support  of  the  present  indictment. 

Verdict— Not  Guilty, 
Twiss,  for  the  prosecution. 

Justice,  for  the  prisoner. 

lAitOTmei-^Griffiikt,  and .} 


6^1  THE  CASE  OF 

1827. 

OLD  BAILEY  SESSION,  1827. 

BEFORE  MR.  JUSTICE  BURROUGH  &  MR.  JUSTICE  LITTLEDALB^ 
AND  NEWMAN  KNOWLYS,  ESQ.  RECORDER. 


Jtdy  uth.  Rex  r.  WiLjLiAM  Sheen. 

^^^fot^i,   Indictment  for  murder.— The  Jlrst  count  charged 
the  priaoner        the  prisoner  with  making  an  assault  in  and  upon  "  a  cer- 

were  to  insist  .  ii.ii£»i  i. 

on  two  distinct  tam  male  child  of  tender  age,  that  is  to  say,  aboi^t  the  age 

qS^  w^iea  ^^  ^^^^  months,  baptized  by  the  name  of  Charles  William,** 

for  dJ  ^cit*^  ^^^  murdering  him  by  cutting  off  his  head  with  a  knife. 

But  sembie,  that  The  sccond  count  described  the  child  in  the  same  way,  ex- 

the  wrong,  the  ^^^P^  tt^^t  it  Stated  the  child  to  be  '*  a  male  bastard  child,** 

a^irc«;/"  instead  of  a  male  child  simply.     The  third  count  stated 

toke  care  that  the  deceased  to  be  "  a  certain  male  bastard  child  of  tender 

he  did  not  suffer  . 

hy  it  age,  that  is  to  say,  about  the  age  of  four  months,  called 

could  havelb^^n  ^"^  known  by  the  name  of  Charles  William."     The  fourth 

l?olI  Uic'^fira?"  ^^""*  ^^®  exactly  similar  to  the  third,  except  that  for  the 

indictment,  name  Charles  William  the  name  of  William  was  substitut- 

dencethatm^A/  ^d*     The  fifth  count  was  similar  to  the  third,  except  that 

duced^*hii  ac-  ^^^  ^^^  name  Charles  William  the  name  of  Billy  was  substi- 

quittai  on  that  tuted.  The*fx//i  count  was  also  like  the  third,  except  that 

indictment  may      ,  . 

be  successfully  the  name  of  Charles  was  substituted  for  Charles  William. 

second  indict-  T^^^  scventky  eighth,  ninth  and  tenth  counts  were  like  the 

inT^ate*"?  V*  ^^^^^»  fourth,  fifth,  and  sixth  respectively,  except  that  they 

ther  the  proper  omitted  the  word  bastard,  and  called  the  deceased  a  **  cer- 

evidence  was  ___ 

adduced  at  the  ^^'n  male  child,**  &c.  The  eleventh  count  was  for  the  mm*- 
i^dicJmen'ttr  ^^^  ^^  »  certain  male  child,  &c.,  (as  before)  "  called  and 
"°^-  known  by  the  name  of  Charles  Sheen."     The  twelfth  count 

also  described  the  deceased  as  a  certain  male  child,  &c, 
(as  before)  "  whose  name  to  the  jurors  aforesaid  is  un- 
known." The  thirteenth  count  was  exactly  similar  to  the 
twelfth,  except  that  there  was  the  addition  of  the  word 
bastard  (a), 

(a)  From  the  authorities  cited      that  persons  other  than  the  de- 
in  2Cur\v.  Hawk.  319,  it  appears      fendant  or  prisoner  must  be  de- 
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On  being  called  upon  to  plead  to  this  indictment^  the 
prisoner  put  in  the  following  plea^  which  was  engrossed  on 
parchment : — 

'^  And  the  said  William  Sheen,  the  younger,  being 
brought  to  the  bar  of  this  Court,  and  having  heard  the 
said  indictment  read,  and  the  matters  therein  contained, 
says,  that  he  ought  not  to  be  put  to  answer  the  said  indict- 
ment, he  having  been  heretofore,  in  due  manner  of  law, 
acquitted  of  the  premises  in  and  by  the  said  indictment 
above  specified  and  charged  upon  him;  and  for  plea  to 
the  said  indictment,  he  says,  that  heretofore,  to  wit,  at  the 
dehvery  of  the  King*s  gaol  of  Newgate,  holden,  &c,  [it 
here  set  forth  the  caption  of  the  Session  verbatim\i  he  the 
said  William  Sheen,  the  younger,  was  duly  arraigned  upon 
a  certain  indictment,  which  charged  him,  the  said  William 
Sheen,  the  younger,  by  the  name  and  description  of  Wil- 
liam Sheen,  the  younger,  late  of  the  parish  of  Saint  Mary 
Matfelon,  otherwise  Whitechapel,  in  the  county  of  Mid- 
dlesex, labourer;  not  having  the  fear,  &c.  [it  here  set  out 
the  former  indictment  verbatim  {a)^  concluding  with  the 
words  *  his  crown  and  dignity*],  to  which  said  last-mentioned 
indictment,  he  did  then  and  there  plead  not  guilty,  and 
thereupon  a  Jury  then  and  there  duly  summoned,  impa^ 
nelled,  and  sworn  to  try  the  said  issue,  so  joined  between 
our  sovereign  lord  the  King  and  the  said  William  Sheen, 
the  younger;  upon  their  oaths  did  say,  that  the  said  Wil- 
liam Sheen,  the  younger,  was  not  guilty  of  the  said  felony 


Rbx 


Shxxk. 


scribed  *'  with  convenient  certain- 
ty, which  will  hardly  be  dispensed 
with  except  in  special  cases,  and 
for  special  reasons."  This  de- 
scription is  ordinarily  the  christian 
and  surname  of  the  person.  How- 
ever,  in  a  case  like  the  present,  it 
might  have  been  better,  as  there 
was  no  surname  given  to  the  child, 
to  have  described  him,  for  great- 


er certaintv,  as  ''  a  certain  male 
child,  &c.,  bom  of  the  body  of 
Lydia  Beadle." 

(a)  In  that  indictment  the  de- 
ceased was  described  as  *'  Charles 
William  Beadle,  an  infant  of  ten- 
der age,  that  is  to  say,  about  the 
age  of  four  months,"  in  other  re- 
spects it  was  exactly  similar  to 
the  present  indictment* 


i 
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toid  B^urder,  by  the  said  indictment  supposed  amd  laid  to 
his  charge:  whereupon  it  was  then  and  there  considered 
SflMN        "^y  *^^  ^^  Court,  that  the  said  William  Sheen,  the  younger, 
should  go  thereof  acquitted  without  day,  as  appears  by 
die  record  of  the  said  proceedings  now  here  remaining  in 
Court.     And  the  said  William  Sheen,  the  younger,  avers 
that  the  said  William  Sheen,  the  younger,  mentioned  in 
the  former  indictm^it,  and  he,  the  said  William  Sheen, 
the  younger,  who  is  charged  by  this  present  indictment,  are 
one  and  the  same  person,  and  not  dirers  and  different  per- 
sona, and  that  the  said  infiuit  mentioned  in  the  said  first 
indictment,  and  the  male  child  in  this  present  indictment 
mentioned,  are  one  and  the  same  male  child,  and  n<^  diven 
and  different  children;  and  the  said  William  Sheen,  the 
younger,  further  ar^-s  that  the  felony  and  murder  in  the 
>iaid  former  mentioned  indictment  mentioBed,  and  the  felo- 
ny and  murder  in  this  present  indictment  m^itioned,  are  one 
and  die  same  felony  and  murder,  and  not  divers  and  dif- 
ferent felonies  and  murders.    And  the  said  William  Sheen, 
the  younger,  further  avers  that  the  said  male  child,  de- 
scribed by  the  name  of  Charles  William  Beadle  in  the  said 
former  indictment  mentioned,  was  as  well  known  bg  the 
said  name  of  Charies  William  Beadle,  as  by  any  of  the 
several  names  and  descriptions  of  Charles  William,  W3- 
Uam,  Billy,  Charles,  or  William  Sheen,  or  a  certain  male 
child,  or  a  certain  male  bastard  child,  as  he  is  in  and  by 
the  present  indictment  described;  and  this  he  is  ready  to 
verify.  Wherefore  he,  the  said  William  Sheen^  the  younger, 
prays  the  judgment  of  the  Court  here,  if  he  ought  to  be 
put  further  to  answer  this  present  indictment.     And  whe- 
ther our  said  lord  the  King  will  or  ought  further  to  pro- 
secute or  impeach  him,  the  said  William  Sheen,   the 
younger,  on  account  of  the  premises  in  this  present  in* 
dictment  contained.     And  that  he  may  be  dismissed  the 
Court  and  go  without  day. 

Robt.  Nathaniel  CresswelL** 

To  this  plea  Curwood  for  the  protecuticm  replied  ere 
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tenu^  BB  follows:  (which  he  read  fWmi  a  note  on  the  back 
of  his  brief.)  ^ 

**  And  Thomas  Shelton  Esquire,  who,  for  our  said  Lord 
the  King,  prosecutes  on  this  behalf,  says,  that  our  said 
Lord  the  King  ought  not  to  be  barred  from  further  prose- 
cuting the  said  indictment,  because  he  saith,  that  the  said 
William  Sheen,  the  younger,  was  not  heretofore  acquitted 
of  the  premises,  charged  in  and  upon  him  by  this  present 
indictment;  for  although  true  it  is,  that  the  said  William 
Sheen,  the  younger,  was  acquitted  upon  the  said  indictment 
in  his  said  plea  mentioned,  and  although  true  it  is,  that 
the  said  infant  in  the  said  former  indictment  mentioned, 
and  the  male  child  in  this  present  indictment  mentioned,  is 
the  same  child,  and  not  another  and  different  child ;  yet 
for  replication  in  this  behalf,  he  says,  that  tlie  said  male 
child  was  not  known  as  well  by  the  name  of  Charles  Wil« 
liam  Beadle,  as  by  any  or  either  of  the  several  names  by 
which  he  is  named  in  thepreseht  indictment;  and  this  the 
said  Thomas  Shelton,  Esq,  onbehalf  of  our  said  Lord  the 
King,  prays,  may  be  enquired  of  by  the  country. 


R.  N.  Cresswell,  for  the  prisoner  then  said-^^'  And  the 
said  William  Sheen,  the  younger,  doth  the  like." 

The  prisoner's  counsel  asked  if  they  might  add  to  this 
plea,  that  the  prisoner  was  also  acquitted  on  the  coroner'^ 
inquisition,  in  which  the  deceased  was  described  as  Charles 
WiUiam  Sheen  (a). 


(a)  This  plea  had  been  prepared 
by  the  prisoner's  counsel.  The 
inquisition  had  charged  the  pri- 
soner by  the  name  of  William 
Sheen,  with  the  murder  of  "Charles 
William  Sheen,"  by  cutting  his 
throat  with  a  razor.  This  plea 
commenced  and  stated  the  caption 
of  the  session,  in  precisely  the 
same  terms  as  the  foregoing  plea, 
and  set  forth  the  caption  of  the 
inquisition,  and  the  whole  of  the 
inquisition  to  the  end;  and  then 


continued  "  and  the  said  William 
Sheen,  the  younger,  therein  called 
William  Sheen,  did  then  and  there 
plead  not  guilty;"  and  the  plea 
then  went  on  in  the  same  terms 
as  the  other  plea  to  the  end;  sub- 
stituting "  inquisition,"  for  "  for- 
mer indictment,''  and  the  name 
"  Charles  William  Sheen  for 
Charles  William  Beadle,"  and 
averring  the  identity  of  Wilfiam 
Sheen,  and  William  Sheen,  tlie 
younger. 


THE  CASE  OP 

BuRRouoH,  J. — If  the  prisoner  by  his  plea  insists  on 
two  records,  his  plea  would  be  double;  but  if  in  the  course 
of  the  case  it  shall  appear  that  he  ought  to  have  pleaded 
his  acquittal  on  the  inquisition,  I  will  take  care  that  he 
shall  not  be  prejudiced. 

The  Court  awarded  a  venire  returnable  instanter — And 
the  sheriff  having  made  his  return  forthwith,  and  the  Jury 
having  been  sworn  — 

R.  N.  CressweUy  for  the  prisoner,  opened  his  case  to 
the  Jury  in  support  of  the  plea,  and  put  in  an  examined 
copy  of  the  register  of  baptisms  of  the  parish  of  St.  Greorge 
the  Martyr,  Southwark,  in  which  the  baptism  of  the  de- 
ceased was  entered  ^^  Charles  William,  the  son  of  Lydia 
Beadle,"  &c. 

A  witness  was  called,  who  proved  the  identity  of  the 
child,  whose  mother  was  an  unmarried  woman,  named 
Lydia  Beadle ;  whom  the  prisoner  had  married  after  the 
birth  of  the  deceased.  This  witness  stated,  that  the 
deceased  infant  was  always  called  William  or  Billy,  but 
that  she  should  have  known  him  by  the  name  of  Charles 
William  Beadle ;  and  if  any  one  had  inquired  for  him  by 
that  name,  she  would  have  known  who  was  meant.  And 
the  prisoner's  father  stated,  that  the  child's  name  was 
Charles  William  Sheen,  but  that  he  had  never  heard  him 
called  so. 

Andrews^  Serjt.,  addressed  the  Jury,  on  the  part  of  the 
prosecution.  He  cited  the  case  of  Rex  v.  Clarke  (a),  and 
called  two  witnesses,  one  of  whom  had  been  told  by  the 
mother  of  the  deceased  that  his  name  was  William,  and 


(a)  Ru88.  &  Ry.  368,  and  Carr.  not  to  be  described  by  its  mother^ 

Suppl.  41.  That  case  decides  that  surname,  unless  it  has  gained  that 

in  an  indictment  for  the  murder  of  name  by  reputation, 
a  bastard  child,  the  deceased  ought 
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the  other  had  never  heard  the  deceased  called  eitherj  or 
spoken  of  hy  any  name  at  all. 

Clarkson^  for  the  prisoner  replied  (a). 

BuRROUGH  J.,  (in  summing  up) — The  question  in  this 
issue  is^  whether  the  deceased  was  as  well  known  by  the 
name  of  Charles  William  Beadle^  as  by  any  of  the  names 
and  descriptions  in  the  present  indictment ;  and  I  ought  to 
say,  that  if  the  prisoner  could  have  been  convicted  on  the 
former  indictment  he  must  be  acquitted  now :  And  whe- 
ther at  the  former  trial  the  proper  evidence  was  adduced 
before  the  Jiury  or  not^  is  immaterial ;  for  if  by  any  possible 
evidence  that  could  have  been  produced^  he  could  have 
been  convicted  on  that  indictment,  he  is  now  entitled  to 
be  acquitted. 

The  first  evidence  we  have  is  the  register;  and,  looking 
at  that,  would  not  every  one  have  called  the  child  Charles 
WiUiam  Beadle;  and  it  is  proved  by  one  of  the  witnesses 
that  she  should  have  known  him  by  that  name.  It  cannot 
be  necessary  that  all  the  world  should  know  the  child  by 
that  name,  because  children  of  so  tender  an  age  are  hardly 
known  at  all,  and  are  generally  called  by  a  christian  name 
only.  If,  however,  you  should  think  that  the  name  of 
the  deceased  was  Charles  William  Sheen,  I  wish  you 
would  inform  me  of  it  by  your  verdict;  because  it  is 
agreed,  that,  as  that  is  the  name  in  the  Coroner's  inquisi- 
tion, the  prisoner  should  derive  the  same  advantage  from 
the  course  he  has  taken,  as  if  he  had  pleaded  his  acquittal 
in  that  inquisition.  My  brother  Littledale  suggests  tome, 
that  if  a  legacy  had  been  left  to  this  child  by  the  name  of 
Charles  William  Beadle,  he  would  have  taken  it  upon  this 
evidence;  and  if  this  evidence  of  the  child's  name  had 

(a)  Although  the  junior  coun-      Court,  on  the  ground  that  he  had 
sely  he  replied,  by  leave  of  the      been  counsel  at  the  former  trial 
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been  given  at  the  former  trial,  I  think  the  prisoner  sboidd; 
have  been  convicted.  The  case  otRex  v.  Clarie  has  been 
cited;  but  in  that  case  there  was  an  entire  absence  of  evi- 
dence as  to  the  sumamcN  of  the  deceased.  If  you  thmk 
that  in  the  present  case  the  name  of  the  deceased  was  ei- 
ther Charles  William  Beadle  or  Ghai^les  William  Sheen, 
or  if  you  think  that  he  was  known  at  aH  l^  those  name^ 
or  either  of  those  names,  you  ought  to  find  a  verdict  f» 
the  prisoner. 

The  Jury  found,  that  the  deceased  was  as 
well  known  by  the  name  of  Charles  Wil- 
liam Beadle,  as  by  any  of  the  other  names. 

BuRROUOH,  J. — There  must  be  judgment  for  the  pri- 
soner. We  are  obliged  to  Mr.  Cres^eU  for  drawing  that 
plea:  it  was  very  properly  done  (a). 

Andrews^  Serjt.,  and  Curwood,  for  the  prosecution. 

« 

Rm  N.  Cresswell  and  darksan,  for  the  prisoner. 

[Attomies—ilfartni,  H,  ^  S>,  and  — — — • .] 

(«)  A  successful  plea  of  autre-  plan  of  tlus  work.    For  the  law 

fats  acquit  bdng  very  unusual  in  on  the  subject  of  pleas  of  autrefiii 

practice,  ittinis  thought  right  to  acquit,  see  2  Curw.  Hawk.  ch.  35, 

give  a^report  of  this  case,,  atthough  p.  515 ;  1  Stark.  316;  Arch.  Cr. 

it  does  not  strictly  come  within  ike  L.  53. 


PROMOTIONS.  Gil 
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In  the  Vacation  after  Hilary  Tenn,  John  Vaughan, 
Eaq.>  hig  Majegty'il^  Ancient  Serjeant,  was  appointed  on^  of 
the  Barons  of  the  Court  of  Exchequer,  vice  Sir  Robert 
Graiam,^  Knt.,.  resigned. 

In  the  same  Vacation,  Sir  John  Singleton  Copley,  Knt. 
was  created  a  Peer,  by  the  title  of  Lord  Lyndhurst,  and 
was  appointed  Lord  High  Chancellor  of  England,  vice 
John,  Earl  of  Eldon,  resigned: 

The  Right  Hon.  Sir  Charles  Abbott,  Knt,  was  also 
created  a  Peer,  by  the  title  of  Lord  Tenter  den: 

James  Scarlett,  Esq.,  one  of  his  Majesty's  counsel,  was 
appointed  his  Majesty's  Attorney-General,  vice  Sir  C. 
Wether  ell,  Knt.,  resigned,  and  received  the  honour  of 
Knighthood: 

Sir  Nicolas  Conyngham  Tindal,  Knt.,  his  Majesty's  So- 
licitor-General, received,  a^  patent  of  precedence : 

And  John  Bernard  Bosanquet,  Esq.,  Serjeant  at  Law, 
was  appointed  to  be  one  of  his  Majesty's  Serjeants 
learned  in  the  Law. 

In  Easter  Term,  Sir  John  Leach  was  appointed  Mas- 
ter of  the  Rolls,  vice  Sir  J.  S»  Copley,  Knt.;  and  Sir  Anr 
thony  Hart,  Knt.,  was  appointed  Vic^  Chancellor,  vice 
Sir  John  Leach,  Knt. 
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1827.  In  the  Vacation  after  Easter  Term,  Henry  Brougham^ 

Esq.,  received  a  patent  of  precedence ;  and  T,  C.  Treslove^ 
George  Rose,  and  Henry  Bickersteth,  Esquires,  were 
appointed  bis  Majesty's  Counsel  learned  in  the  Law. 

In  Trinity  Term,  fFilliam  Taddy,  John  Cross,  and 
Thomas  Wilde,  Esquires,  Serjeants  at  Law,  were  ap- 
pointed his  Majesty's  Serjeants  learned  in  the  Law: 

John  fFilKams,  John  Ccampbell,  Frederick  Pollock  and 
Horace  Twiss,  Esquires,  were  appointed  his  Majesty's 
Counsel  learned  in  the  Law:  and  T.  Andrews^  Henry 
Storks,  E.  Ludlow,  H,  A,  Merewether,  W.  O.  Russell, 
E.  Lawes,  and  2>.  F,  Jones,  Esquires,  were  called  to  the 
degree  of  Serjeant  at  Law ;  and  a  few  days  after,  Jokm 
Scriven,  H.  Stephen,  and  C.  C.  Bompas,  Esquires,,  were 
also  called  to  the  degree  of  Serjeant  at  Law. 

I 

In  the  vacation  after  Trinity  Term,  C.  F.  WiUiams, 
and  W^  Sehvyn,  Esquires,  and  the  Hon.  T.  ErsHne,  were 
appointed  his  Majesty's  Counsel  learned  in  the  Law. 


AN 


INDEX 


TO  THE 


PRINCIPAL   MATTERS 


ACCEPTANCE  OF  GO  ODS. 

The  marking  by  the  vendor,  of  casks 
of  wine,  lying  in  the  docks,  with 
the  initials  of  the  purchaser,  at  his 
request,  and  in  his  presence,  the 
terms  of  payment  not  having  been 
settled  at  the  time,  and  consequent- 
ly the  contract  not  being  complete, 
18  not  an  acceptance  under  the 
17th  section  of  the  statute  of 
frauds.  Proctor  v.  Jones, 

Page  532. 

ACCOMPLICE. 

See  Evidence,  5. 

ACTION,  CROSS,  FOR  LEAV- 
ING SERVICE. 

See  Master  and  Servant,  1. 

ADDITION. 

If  goods  be  laid  in  an  indictment, 
as  tlie  property  of  A.  W.  G.  Es- 
qmre,  the  addition  is  not  material; 
and  if  he  is  not  an  esquire,  it  is  no 
ground  for  an  acquittal.  Rex  v. 
OgUvie.  ftSO. 

ADMISSION. 

See  Damages. 

If  the  defendant  has  said  that  he  can- 
not pay  a  debt,  but  will  give  a  bill 
TOU  II.  u  u 


for  it,  and  the  amount  be  not  men- 
tioned, but  the  defendant  speak  of 
having  been  arrested  for  it,  proof 
of  this  admission  will  entitle  the 
plaintiff  to  a  verdict  for  10/.  as  the 
defendant  could  not  have  been  ar- 
rested for  a  less  sum.  Brathwaite 
V.  Churchill,  341. 

AGENT. 

See  Embezzlement,  1. —  Principal 
AND  Agent,  1. 

AGREEMENT. 

See  Bankrupt,  10. — Broker,  2. — 
Sheriff,  2. — Ship,  4. — Stamp,  4,  6. 

1.  If  a  written  paper  contain  a  spe- 
cification of  goods,  and  the  vendor 
by  it  agree  "  to  finish  the  goods 
in  a  tradesman-like  manner;"  this 
agreement  does  not  require  any 
stamp,  as  it  is  an  agreement  for 
the  sale  of  goods,  and  not  for  the 
doing  of  work.  And  it  need  not 
be  specially  declared  on.  Hughes 
v.  Breeds,  159 

2.  In  assumpsit  on  a  written  agree- 
ment, where  the  attesting  witness 
to  the  execution  was  not  produced 
at  the  trial:  it  was  held  sufficient, 
in  ordar  to  let  in  evidence  of -hia 
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AGREEMENT. 


ALLEGATION. 


Imndwriting,  to  prove  by  a  person 
who  knew  him,  that  he  had  not 
seen  him  for  eighteen  months ;  that, 
at  the  request  of  the  plaintiff's  at- 
torney, he  had  made  enquiry  for 
him  at  coffee  houses,  and  other 
places  where  he  thought  he  might 
hear  of  him,  but  without  success ; 
and  that  it  was  not  necessary  to 
shew  that  enquiry  had  been  made 
of  both  the  parties,  who  had  exe- 
cuted the  agreement.  An  agree- 
ment for  letting  premises,  (under 
hand  only)  was  signed,  '*  H.  Cur- 
tis &  Co."  and  it  appeared  that 
there  were  two  persons  trading  un- 
der that  firm,  but  it  was  not  prov- 
ed, through  the  absence  of  the  at- 
testing witness,  in  whose  hand- 
writing it  was  signed  :—Held,  up- 
on evidence,  that  both  persons  act- 
ed in  the  business,  that  there  was 
sufRcient  proof  of  an  execution  by 
die  partnership.  If  an  agreement 
for  letting  part  of  a  house,  at  a  rent 
of  30/.  contains  a  clause  that  the 
tenant  shall  be  liable  only  to  the 
said  rent,  such  clause  is  a  clause  of 
indemnity,  and  an  action  will  lie 
upon  it,  if  the  tenant's  goods  are 
seized  under  a  distress  for  rent  by 
the  original  landlord,  though  the 
party  giving  the  indemnity  be  not 
the  immediate  tenant  of  such  ori- 
ginal landlord.  But  if  no  notice 
be  given  to  the  party  indemnifying, 
that  he  may  pay  the  rent,  and  pro- 
tect his  tenant's  goods,  such  ten- 
ant cannot  recover  specially  on  a 
count  framed  on  the  indemnity, 
though  be  may  recover  the  money 
on  the  common  counts.  Evans,  v. 
Curtis,  Page  296 

3,  A.  makes  an  agreement  with  B. 
for  the  sale  of  premises,  at  the  time 
in  the  possession  of  C,  under  an 
agreement  for  four  years,  (three  of 
which  have  expired),  and  under- 
takes to  B.  that  he  will  do  such  re- 
pairs as  are  left  undone  by  C,  at 
the  expiration  of  his  (C.'s)  tenancy. 


B.  makes  an  agreement  with  C,  in 
pursuance  of  which  C.  quits  before 
the  end  of  the  four  years,  leaving 
the  premises  out  of  repair. — SetH' 
hie,  that  A.  is  bound  to  perform 
the  repairs  at  the  time  of  C.'s  quit- 
ting, though  it  is  before  the  expira- 
tion of  the  tenancy,  as  created  by 
the  agreement  between  A.  and  C.  If 
the  declaration  in  an  action  by  B. 
against  A.  aver  that  C.  did  not 
leave  the  premises  in  good  repair, 
at  the  expiration  of  his  tenancy; 
the  agreement  between  A.  and  C. 
need  not  be  produced  to  prove  such 
averment.    Goodson  v.  Gavddsmith, 

Page  555 

4.  Whatever  may  be  the  terms  of  an 
agreement,  with  regard  to  the  sum 
to  be  paid  on  the  non-performance 
of  it,  the  party  suing,  if  the  agree' 
ment  be  not  under  seal,  is  only  en- 
titled to  such  damages  as  a  Jury 
under  all  the  circumstances  shall 
think  fit  to  award.  Randall  v.  Ev' 
erest.  577 

5,  A  performer,  who  is  called  upon 
to  resume,  in  consequence  of  the 
illness  of  another,  a  part,  in  which 
by  previous  performances  she  has 
acquired  celebrity,  is  entitled  to 
reasonable  notice,  previous  to  the 
time  of  performance.  Graddon  v. 
Price.  610 

ALLEGATION. 

See  Arrest. 

1.  An  allegation  in  a  declaration  that 
the  plaintiff  lent  a  horse,  is  sup- 
ported by  evidence  that  what  he 
lent  was  a  mare.  In  an  action 
for  injury  to  a  horse,  proof  that 
the  defendant,  on  being  charged 
with  driving  it  from  London  to 
Chatham,  instead  of  to  Dartford, 
according  to  his  undertaking,  stat- 
ed, that  in  fact  he  only  drove  to 
Dartford,  is  sufficient  to  support 
an  allegation,  that  the  contract  was 
to  diive  only  to  Dartford;  and  it 
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Fayle  r.  Bird. 
(Seeafile,p.dOd.) 

In  the  course  of  last  Easter  Term^  the  rule  in  this  case 
came  on  to  be  argued. 

jF.  Pollock  shewed  cause. 

Hutchinson  was  heard  in  support  of  it. 

The  Court  yielded  to  the  authority  of  the  case  in  the 
Common  Pleas,  upon  which  the  rule  nisi  was  obtained, 
and  therefore  made  it  absolute. 

The  only  alteration  which  it  will  be  necessary  to  make 
in  the  marginal  note  of  this  case,  will  be  to  strike  out  the 
words  **  Semble  that,"  and  insert  the  word  "  not,"  before 
the  word  "  necessary." 


ADDENDA.  »* 

1827. 


Saunders  v.  M usorave,  Bart. 

(See  ante,  p.  294.) 

IN  this  case  the  Court  were  of  opinion  that  the  sum 
mentioned  was  to  be  considered  as  rent;  and  therefore  that 
it  was  properly  deducted  by  the  defendant  out  of  the  pro- 
ceeds of  the  execution.  The  marginal  note  of  this  case 
must  therefore  be  altered  in  the  eighth  line  from  the  end, 
by  substituting  the  words  "  has  a  right,"  for  the  words 
ought  not." 


VOL.  u.  [bj 


CORRIGENDA. 

In  the  case  of  Atwood  v.  ^q^,  omU,  p.  368,  line  6,  from  the  bot- 
tom, for  the  word  **  bearer'*  read  ** or  order  f  and  in  the  same 

page,  lines  3  and  4«  from  the  bottom,  for  the  words  **  addition  of  the 
words  *  or  order,' "  read  **  insertion  of  the  name  of  Grovel  in  the 
blank."  The  marginal  note  of  this  case  must  be  made  to  correspond 
with  these  alterations. 


AUTRBFOI6  ACQUIT. 


BAIL  B(NfD. 
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that  a  oauae  ibust  have  heen  de- 
pending in  some  Court;  and  it  is 
not  necessary  to  prove  aliunde  that 
there  was  a  cause  depending.  fVatt 
V.  Collmi,  Page  71 

5«  An  attorney  is  not  to  lose  the 
amount  of  his  bill  on  account  of 
any  error  in  the  execution  of  his 
duty,  being  such  an  error  as  a  cau- 
tious roan  might  fall  into ;  but  if 
the  charges  contained  in  his  bill  are 
brought  upon  the  client  by  his  in- 
advertence, he  cannot  recover  them 
in  an  action.     Monf/nou^  Gent.,  v. 

•^<#«-y'i  113 

6«  If  an  attorneyt  having  given  cre- 
dit to  a  person  for  the  costs  of  a 
suit,  put  forward  such  a  person  as 
a  witness,  and  have  him  examined 
on  the  trial  of  the  cause  .witliout  a 
lelease-  (no  objection  being  taken), 
he  cannot  afterwards  maintain  an 
action  against  him  for  the  recovery 
of  such  costs. — If  an  attorney's 
clerk  give  a  receipt  for  money  on 
account  of  a  different  person  from 
that  to  whom  he  gives  credit,  to 
enable  such  person  to  deceive 
others,  such  act  of  the  clerk  will 
not  affect  the  master's  right  to  re- 
eover  the  remainder  against  such 
person,  though,  if  the  attorney  had 
done  it  himself,  it  would  be  good 
ground  for  nonsuit.  fVilUams, 
Gent.,  One,  &c.  v.  Qoodwin^    257 

AUCTION. 

If  the  owner  of  goods'  sold  by  auction 
employs  a  person  to  puff  at  the 
sale,  he  cannot  recover  against  a 
bond  file  purchaser,  whose  bidding 
was  enhanced  by  such  puflBng. 
Crcnfder  v.  Auttint  ftOS 

AUTREFOIS  ACQUIT. 

I.  If  in  a  plea  of  atUrefois  acquit  the 
prisoner  were  to  insist  on  two  dis- 
tinct records  of  acquittal,  his  plea 
would  be  bad  for  duplicity.     But 


semble,  that  if  he  insisted  on  the 
wrong,  the  Court  would,  in  a  capi- 
tal case,  take  care  that  he  did  not 
suffer  by  it.     Rex  v.  Sheen^     634 

2.  If  the  prisoner  could  have  been  le- 
gally convicted  on  the  first  indict- 
ment, upon  any  evidence  that  might 
have  been  adduced,  his  acquittal  on 
that  indictment  may  be  successful- 
ly pleaded  to  a  second  indictment; 
and  it  is  immaterial  whether  the 
proper  evidence  was  adduced  at  the 
trial  of  the  first  indictment  or  not. 

Jbid. 

3.  Form  of  plea  and  replication.  I(nd» 

AVERMENT. 
jSVe  AoaEEMENT,  3. — Warbantt,  4» 

AWARD. 

When  a  cause  is  referred  to  arbitra- 
tion, the  mode  of  conducting  it 
must  be  left  to  the  arbitrators ;  and 
if  they,  after  the  first  or  second 
meeting,  exclude  both  the  parties 
and  their  attornies,  and  examine 
witnesses  privately,  at  their  (the 
witnesses')  houses,  it  seems  that 
such  conduct  is  no  good  ground  of 
objection,  provided  it  does  not  pro- 
ceed from  corrupt  motives.  At  all 
events,  if  either  party  would  take 
advantage  of  it,  he  must  give  no- 
tice at  the  time,  that  he  intends  to 
rely  on  it  as  an  objection ;  and  if 
he  lie  by  and  suffers  other  meetings 
to  take  place,  and  when  the  arbi- 
trators are  ready  to  make  their 
award,  revokes  his  submission,  he 
is  liable  in  an  action  to  the  other 
party,  who  was  desirous  of  having 
the  benefit  of  the  award.  Hewlett 
V.  Laycock^  574 


BAIL. 
See  Akrbst,  h 

BAIL  liOND. 
See  AmaMir,  L-^PuuMiiOi  I. 
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BANK  NOTES. 


BANK  NOTES. 


BANK  NOTES. 

See  Check,; 2. — PracticEi  7. 

1.  If  a  banker,  in  a  small  market 
town,  change  a  500/.  bank  of  Eng- 
land note  for  a  stranger,  without 
any  further  enquiry  than  merely 
asking  his  name,  he  is  liable  in  tro- 
ver to  a  party  from  whose  posses- 
sion such  note  had  been  unlawful- 
ly obtained;  and  the  question  in 
such  case  is  not,  whether  there  was 
an  honest  holding  on  the  part  of  the 
defendant,  but  whether  under  the 
circumstances  there  was  a  want  of 
due  caution.  The  plaintiff*,  how- 
ever, in  such  case,  must  shew  that 
he  has  done  every  thing  which  in 
reason  he  ought.  A  dividend  war- 
rant was  paid  into  a  banker's  by  a 
customer;  the  banker  sent  it  by  a  , 
porter  of  the  house  to  the  Bank*  of 
England,  to  get  cash  for  it ;  he  re- 
turned without  the  money,  saying 
he  had  been  robbed  of  it:  Held^ 
(the  porter  himself  being  dead)  that 
proof  of  those .  facts  was  sufficient 
evidence  of  possession  on  the  part 
of  the  bankers,  to  enable  them  to 
maintain  trover  for  a  500 L  note, 
part  of  the  money,  against  a  party 
into  whose  hands  it  had  come,  un- 
der circumstances  which  would  not 
entitle  him  to  retain  possession  of 
it.     Snow  V,  Peacockf     Page  215 

2.  The  banker  of  one  of  the  parties 
in  a  cause  is  bound  to  answer  what 
such  party's  balance  was  on  a  given 
day,  as  it  is  not  a  privileged  com- 
munication.     Loyd  V.  Freshfield, 

325 

3.  In  actions  for  money  had  and  re- 
ceived, brought  by  the  owners  of 
lost  bank  notes,  against  those  who 
may  have  got  them  into  their  hands 
without  giving  value,  it  is  not  ab- 
solutely necessary  for  the  plaintiff 
to  give  direct  evidence  of  the  loss. 
It  is  sufficient  if  such  circumstances 
are  shewn  as  satisfy  the  jury  of  the 


fact  of  the  loss.    Holiday  t.  SigU^ 

Page  176 
4.  Iti  an  action  of  trover,  to  recover 
bank  notes  belonging  to  the  plain- 
tiffs, which  the  defendants  had  tak- 
en without  using  due  caution,  if  it 
appear  that  the  plaintiffs'  porter 
had  different  securities  for  money, 
to  get  turned  into  bank  notes  and 
cash ;  and  that  he  came  back  with 
the  odd  cash,  but  alleged  that  the 
notes,  which  were  the  remaining 
proceeds  of  the  securities,  were 
stolen,  it  will  be  for  the  jury  to  say, 
whether  the  securities  were  stolen 
from  him  before  they  were  cashed, 
or  whether  the  bank  notes  were 
stolen  afterwards,  and  when  they 
were  the  property  of  the  plaintifi& 
in  his  hands.  If  the  latter,  it  is  not 
material  whether  the  porter  pur- 
loined the  bank  notes  himself,  or 
was  robbed  of  them  by  thieves.  If 
the  defendants  received  notice  of 
the  loss,  that  notice  is  not  to  be 
considered  in  point  of  law  as  oper- 
ating as  a  notice  for  all  time :  and 
unless  such  notice  be  renewed,  it 
will  be  for  the  jury  to  say,  whether, 
if  the  defendants  heard  no  more  of 
the  matter  for  a  year  or  more,  they 
might  not  fairly  conclude  that  the 
notes  had  been  got  back.  A  mis- 
take of  the  date  of  one  of  the  notes 
in  such  a  notice  (the  number  and 
amount  being  correctly  stated) 
will  not  avail  the  defendants,  unless 
they  were  misled  by  it.  And  it  is 
no  answer  to  an  action  of  this  kind 
that  the  defendants  were  always  in 
the  habit  of  changing  notes  for 
strangers,  witliout  asking  the  names, 
&c.  of  those  who  brought  them, 
nor  even  that  other  country  bank- 
ers did  so ;  provided  the  jury  are 
satisfied  that  the  defendants  took 
those  notes,  under  such  circum* 
stances  as  would  awaken  suspicion 
in  the  mind  of  a  reasonable  man 
acquainted  with  business.  Snow  ▼• 
Leatham^  3U 


APOTHECARY. 


ARREST. 


645 


is  not  necessary  to  offer  distinct 
evidence  of  what  took  place  at  the 
time  when  the  agreement  was  made. 
In  such  an  action,  if  it  appear  that 
the  animal  was  the  property  of  the 
plaintiff*,  but  let  by  a  stable-keep- 
er to  the  defendant  for  a  pecunia- 
ry recompence,  the  Judge  at  the 
trial  will  not  call  upon  the  plaintiff* 
to  shew  that  he  was  authorised  to 
let  horses  for  hire,  if  the  defend- 
ant does  not  produce  any  statute 
or  other  aiithority  making  regula- 
tions on  the  subject;  nor  in  the  ab- 
sence of  such  authority  will  he  re- 
serve the  point.     Ware  v.  Juda. 

Page  351 

2,  If  there  be  a  written  agreement 
between  landlord  and  tenant,  that 
for  certain  premises  the  tenant 
shall  pay  170/.  a-year,  and  after- 
wards an  arrangement  is  made  by 
parol  that  30/.  a-year  shall  be  al- 
lowed out  of  it,  because  the  land- 
lord is  to  occupy  a  certain  part 
for  a  time,  such  parol  arrange- 
ment does  not  vary  the  agreement 
so  as  to  reduce  the  rent  payable 
under  it ;  and  therefore  an  allega- 
tion is  correct  which  states  it  to 
be  170/.   Hilton  v.  Goodhind.  591. 

S.  An  allegation  in  a  declaration  in 
slander,  which  states,  that  **  by  rea- 
son of  the  premises,  divers  persons, 
to  wit,"  &c.,  "  who  would  other- 
wise have  retained  and  employed 
the  plaintiff*,  wholly  declined  and 
refused  so  to  do,"  is  not  supported 
by  evidence  which  shews  that 
other  persons  would  have  recom- 
mended the  plaintiff*,  and  that  the 
persons  named  in  the  declaration 
would  have  employed  him  on  such 
recommendation.     Sterry  v.  Fore- 

592 


man. 


APOTHECARY. 


1 .  In  an  action  for  an  apothecary's  bill, 
it  is  necessary,  since  the  stat.  6 
Geo.  4,  c.  1 ,  s.  3,  to  prove  that  the 
seal  affixed  to  a  certificate  to  prac- 


tise as  an  apothecary,  is  the  com- 
mon seal  of  the  Apothecary's  Com- 
pany.   Chadwkh  v.  Sunning, 

Page  106 
2.  An  apothecary  b  entitled  to  re- 
cover for  business  done  in  London, 
if  he  had  a  general  certificate  from 
the  Apothecary's  Company  of  his 
fitness  to  practise,  though  he  paid 
but  6/.  6s,  on  his  obtaining  it.  Ibid. 

APPRENTICE. 

If  a  person  take  a  lad  a  month  on 
liking,  with  an  intention  of  his  be- 
ing bound  as  an  apprentice,  if  he  and 
the  lad  suit  one  another,  and  the 
lad  stay  several  months  without 
any  indenture  being  executed,  no 
fresh  agreement  being  entered  in- 
to, he  is  not  entitled  to  charge  for 
the  board  and  lodging  of  the  lad 
whom  he  employed  in  his  trade; 
and  by  consequence  he  is  not  enti- 
tled to  set  it  off*  in  an  action  by  the 
lad's  father  for  money  lent.  fVil- 
kins  V.  fVells,  231 

ARREST. 

If  a  sheriff*'s  officer  send  his  servant 
to  a  party  to  inform  him  that  there 
is  a  writ  out  against  him,  and  that 
he  must  come  and  give  bail  to  it, 
and  the  party  go  to  ^  the  officer's 
house  and  execute  a  bail-bond,  this 
is  not  an  arrest. — A  person  may, 
on  a  declaration  properly  framed, 
recover  for  being  maliciously  held 
to  bail,  if  he  gave  bail  to  prevent 
being  arrested,  on  a  declaration  for 
a  malicious  arrest. — An  allegation, 
that  the  defendant  maliciously 
caused  the  plaintiff*  to  be  arrested, 
and  to  be  detained  in  prison  until, 
in  order  to  procure  his  release,  he 
was  forced  to  procure  bail,  is  not  a 
divisible  allegation.  And  if  there 
was  a  giving  bail  proved,  but  no 
evidence  of  any  arrest,  that  is  not 
sufficient.  Berry  v.  A  damson  fGent,^ 
One,  &c.  508 


646  ASSUMPSIT. 

ASSAULT. 
See  Brother,  1. 

1.  Assault  by  a  master  on  his  ser- 
vant. Justification,  molliter  ma' 
nuSj  to  remove  him  from  a  house  of 
which  the  m^Aiex  was  possessed : — 
Heldy  that  evidence  of  another 
servant  of  defendant's  having  the 
key  to  let  himself  in  to  work, 
nobody  living  in  the  house,  is  suffi- 
cient evidence  of  the  defendant's 
possession  as  against  the  plaintiff, 
to  support  the  plea.  Hall  v.  Da- 
»w.  Page  33 

t.  In  an  action  of  assault,  what  was 
said  by  the  magistrate  to  the  plain- 
tiff at  a  previous  investigation  of 
the  circumstances  before  him,  can- 
not be  received  in  evidence  at  the 
trial  on  the  part  of  the  defendant, 
unless  it  drew  any  observation  in 
reply  from  the  plaintiff.  CJdld  v. 
Grace.  193 

ASSIGNEE. 

An  assignee  of  a  lease  under  the  in- 
solvent debtor's  act  is  entitled  to  a 
reasonable  time  in  which  to  de- 
cide whether  he  will  accept  the 
lease  or  not;  and  during  that  time 
he  may  take  such  steps  as  he  may 
think  necessary  for  the  purpose  of 
trying  to  render  the  property  pro- 
ductive.   Lindsay  v.  LimherU  526 

ASSUMPSIT. 
See  Damages,  1. — Witness,  8. 

1«  The  City  of  London  Gas  Light 
and  Coke  Company  may  maintain 
assumpsit  for  gas  supplied  to  the 
occupiers  of  a  wharf;  and  it  is  not 
necessary  in  such  a  case  that  there 
should  have  been  any  contract  by 
deed  executed  by  the  company. 
The  City  of  London  Gas  Light 
and  Coke  Company  v.  Nicholls. 
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ATTORNEY. 

2.  The  Southwark  Bridge  Company 
may  maintain  assump$ii  for  the  use 
and  occupation  of  premise*  held 
under  them.  The  SotUhwark  Bridge 
Company  v.  Sills,  371 

ATTESTATION. 
See  Deed,  1 . — WiLt,  2. 

ATTORNEY. 

See  Negligence,  1. — Practice,  6. — 
Witness,  2. 

1.  A  charge  for  searching  whether 
satisfaction  of  a  judgment  was  en- 
tered, or  whether  an  issue  waa  en- 
tered, will  not  constitute  an  attor- 
ney's bill  a  taxable  bill»  so  as  to 
make  it  necessary  to  deliver  it 
signed  before  action  brought,  /en- 
roll, Gent,  One,  &c.  v.  Correia, 

Page  45 

2.  If  an  attorney  has  the  money  of  a 
client  in  his  hands,  and  pays  such 
money  to  the  credit  of  his  private 
account  at  his  banker's,  and  that 
banker  fail,  he  will  be  liable  for 
the  amount  to  the  client,  although 
he  does  so  bond  Jide^  and  Lave  a 
large  sum  of  money  of  his  own  at 
that  banker's.  His  proper  mode 
would  be,  to  open  a  new  account 
with  a  banker  in  his  own  name, 
but  to  the  credit  of  A.  B.'s  estate. 
Robinsony  Clerk,  v.  Ward^  Gent., 
One,  &c.  59 

3.  In  an  attorney's  bill,  it  is  not  suffi- 
cient to  charge  the  costs  of  an  ac- 
tion brought  for  the  now  defend- 
ant by  the  plaintiffs  as  attorneys, 
at  one  sum  m  the  lump,  although 
the  costs  in  that  action  had  been 
taxed  at  that  sum  as  between  par- 
ty and  party.  Drew  and  Others, 
Gents.,  Three,  &c.  v.  Clifford.    69 

4.  In  an  action  on  an  attorney's  bill, 
it  is  sufficient,  to  bring  the  bill  with- 
in the  Stat.  2  Geo.  2,  c.  ^3^  that  some 
of  the  items  upon  the  &ce  of  them 
are  of  such  a  nature  as  to  shew 
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goods,  and  obtained  credit  by  the 
possession  of  them.  Htckenbotham 
V.  Groves^  Page  4,92 

BILL  OF  EXCHANGE. 

/fotf  Contraband,  1 — Partner,  I, 
3-  —  Particular  op  Demand,  1. 
Promissory  Note. — Witness,  6. 

1.  If  an  accommodation  bill  be  drawn 

payable  to   " .,  or  order," 

and  after  acceptance  a  bond  Jide 
holder  insert  his  name  in  the  blank, 
the  bill  is  not  thereby  vitiated:  and 
it  may  be  sued  upon  without  hav- 
ing any  fresh  stamp.  Atwood  v. 
Or\ffin,  363 

2.  If  a  party  possess  himself  of  a  sto- 
len bill  or  note  improperly,  a  de- 
mand and  a  refusal  are  not  neces- 
sa^y>  previous  to  an  action  of  tro- 
ver brought  for  iu  recovery  by  the 
loser.    Beckwilh  v.  Corrall,     «61 

3.  If  a  party  be  robbed  of  a  negoti- 
able security  eight  days  before  it 
is  payable,  and  does  not  give  notice 
of  his  loss  till  the  end  of  seven  days, 
and  then  only  to  the  payee,  but 
gives  no  notice  of  any  kind  to  the 
public,  he  docs  not  use  due  dili- 
gence and  cannot  recover  in  trover 
against  a  party  who  discounted 
such  security  six  days  after  the 
loss.  /6,-rf. 

4.  And  in  such  a  case  the  questions 
proper  for  the  Jury  are — 1st,  whe- 
ther the  plaintiff  has  used  due  di- 
ligence— and  then,  whether  tlie  de- 
fendant has  acted  with  due  caution, 
unless  there  should  be  reason  to 
suspect  that  the  defendant  knew, 
when  he  discounted  the  security, 
that  it  had  been  obtained  by  means 
of  felony — in  which  case  the  con- 
duct of  the  plaintiff  may  be  left  out 
of  the  question.  Ibid. 

5.  If  an  action  is  brought  on  a  bill  of 
exchange,  not  having  any  English 
stamp,  and  purporting  to  be  drawn 
at  Part*,  the  defendant  will  be  en- 
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titled  to  a  verdict,  if  it  appear  from 
the  evidence  that  the  plaintiff  must 
have  been  in  England  on  the  day 
on  which  it  purports  to  have  been 
drawn:  but  it  will  be  sufficient  to 
enable  the  plaintiff  to  recover,  if 
the  bill  was  drawn  at  a  place  in 
France,  nearer  to  England  than 
Paris,  though  it  be  dated  as  from 
Paris,  BirS  v.  Moreau,  576 

6.  In  assumpsit  on  a  biU  of  exchange 
against  the  acceptor,  when  the  bill 
is  drawn  payable  to  order  in  Lon- 
don, it  is  not  necessary  to  prove 
presentment  at  some  place  in  Lon- 
don.     Fayle  y.  Bird, 

303,  Addenda  ix. 

7.  If  a  letter,  giving  notice  of  thedis* 
honour  of  a  bill,  contain  this  pas- 
si^e,  "  I  did  not  know  where,  till 
within  these  few  days,  you  were  to 
be  found."— Such  passage  is  not 
to  be  taken,  as  proving  that  die 
notice  was  not  given  on  the  next 
day  after  the  residence  of  the  party 
was  discovered.  K^rhy  v.  En- 
gland. 500 

8.  If  after  a  biD  of  exchange  has  been 
dishonoured,  and  notice  of  disho- 
nour duly  given,  the  holder  take 
part  of  the  amount  of  the  acceptor, 
and  offer  to  take  a  warrant  of  attor- 
ney to  secure  the  payment  of  the 
residue  by  instalments,  which  offer 
is  not  accepted:  this  is  not  such 
a  giving  of  time  to  the  acceptor,  as 
will  discharge  the  drawer;  but,  if 
the  holder  had  disabled  himself 
from  suing  on  the  bill,  it  is  other- 
wise.    Hewet  V.  Goodrich,        468 

9.  An  acceptor  of  a  bill  is  not  dis- 
charged, by  the  bill  not  being  pre- 
sented for  payment  for  three  or  four 
years  after  it  becomes  due.  He  is 
only  discharged  by  payment  of 'the 
bill,  or  by  a  distinct  and  direct  agree- 
ment by  the  holder  to  discharge 
him.     Farquhar  v,  Southey,     497 

10.  In  trover  for  a  bill  of  exchange, 
the  Jury  may,  if  they  think  fit,  m- 
dude  the  amount  of  die  interest  in 
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the  damages,  and  this  although  there 
is  no  mention  of  interest  in  the  de- 
claration, and  no  special  damage 
laid.  Paine  v.  Pritchard^  Page  558 

11.  If  it  be  ambiguous,  whether  an 
'  instrument  be  a  bill  of  exchange  or 

a  promissory  note,  the  person  who 
receives  it  may  treat  it  as  either.  An 
instrument  in  the  form  of  a  note, 
but  which  is  in  addition  addressed 
to  a  third  party  who  accepts  it,  is  a 
promissory  note.     Edis  v.  Bury^ 

559 

12.  The  drawer  of  a  bill  for  200/., 
not  having  received  due  i|otice  of 
its  dishonour,  said,  that  he  did  not 
mean  to  insist  upon  want  of  no- 
tice, but  added,  Uiat  he  was  only 
bound .  to  pay  701.  The  whole  of 
his  statement  must  be  taken  toge- 
ther, and  the  holder  in  an  action 
against  him,  can  only  recover  to  the 
amount  of  ,70/.  Fletcher  assignee 
ofBillinge  v.  Froggatt,  569 

IS'  If  the  drawer  of  a  bUI,  payable 
to  his  own  order,  before  it  is  in- 
dorsed, give  the  acceptor  a  general 
release,  this  is  no  defence  to  an  ac- 
tion by  the  indorsee  against  the  ac- 
ceptor, unless  there  be  proof  that 
the  indorsee  knew  of  the  release. 
Dod  V.  Edwards,  602 

14.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, if  the  defendant  shew  that 
there  was  originally  no  considera- 
tion for  the  bill,  it  then  lies  on  the 
other  party  to  shew,  that  he  or 
some  previous  indorsee  gave  value 
for  it.     Thomas  v.  Newton^      606 

15.  What  is  said  by  a  third  party,  at 
the  time  of  the  signing  of  a  promis- 
sory note,  as  to  the  consideration 
for  which  it  is  given,  is  not  evidence 
against  the  payee,  if  he  was  not 
present.     Ilealey  v.  Jacobs,     616 

16.  If  a  party  receive  bills  of  exchange 
for  goods  sold,  and  pay  them  away, 
but  afterwards  get  them  back,  and 
they  are,  at  the  time  of  the  trial  of 
an  action  o£  assumpsit  for  the  price 
of  the  goods,  lying  protested  in  the 
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hands  of  his  agent,  he  may  reco- 
ver the  money  due,  without  deli- 
vering up  the  bills,  and  the  de- 
fendant must  seek  relief  in  equity, 
if  they  are  not  delivered  up.  Had- 
wen  v.  Mendisabal,  P<^c  ^0 

1 7.  To  support  an  action  on  a  pro- 
mise by  an  indorser  to  reimburse 
the  law  expenses  to  the  holder,  if 
he  will  sue  the  acceptor,  he  need 
not  shew  that  he  has  actually  paid 
his  attorney.  Bullock  v.  Lloyd^  119 

BOND. 

See  Stamp,  3. 

In  an  action  on  an  annuity  bond  given 
by  a  man  to  a  woman  with  whom 
he  cohabits,  the  question  for  the  . 
consideration  of  the  Jury  is,  whe- 
ther, at  the  time  when  it  was  given, 
there  was  or  was  not  an  intention 
and  agreement  to  continue  the  con- 
nection in  future.  For  if  there  was 
such  intention,  and  the  bond  was 
given  in  furtherance  of  such  ar- 
rangement, the  plaintiff  cannot  re^ 
cover.  Friend  V,  Harrisony        584 

BROKER. 

See  Construction,  1. — Monet  had 

and  received,  1. mortoage  of 

Ship,  1. 

1 .  A  plaintiff  cannot  sue  another  for  not 
accepting  goods,  if  the  contract  note 
was  only  signed  by  the  plaintiff; 
for  if  tlie  plaintiff  only  acted  as  a 
broker,  he  cannot  sue  as  a  princi- 
pal: and  if  he  were  a  principal,  his 
signing  would  not  bind  the  defend- 
ant.    Rayner  y.  Lintfiorne,       124 

2.  An  agreement  by  a  broker  that  he 
will  sell  goods  for  hi»>  principals, 
and  pay  over  the  proceeds  without 
setting  off  a  debt  due  from  the 
principals  to  him,  is  not  binding. 
But  if  he  also  agrees  not  to  set  off 
a  debt  due  from  a  prior  firm,  which, 
by  a  previous  letter,  the  principals 
had  agreed  to  pay  him,  the  princi- 
pals having  assumed  the  funds  of 
that  firm — the  letter  and  the  agree- 
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BANKRUPT. 

See  Delivxry-Order,  1. — Distress, 
,   2. — Notice,  3. — Signature,  1. — 
Witness,  8. 

1.  If  a  trader,  who  is  in  the  rules  of 
•   the  King's  Bench  prison,  come  to 

his  own  shop  out  of  the  rules,  and 
is  there  denied  to  a  clerk  of  a  cre- 
ditor, it  appearing  by  the  evidence 
that  the  shop  was  shut  up  for  the 
evening,  but  at  an  earlier  hour  than 
usual,  it  is  proper  to  be  left  to  the 
jury  to  say,  whether  the  bankrupt 
had  himself  denied  to  delay  his 
creditor,  or  whether  it  was  because 
the  clerk  called  at  an  unreasonable 
hour.  Hughes  v.  Gillman^  P^g^  3£ 

2.  If  it  be  necessary  to  prove  a  good 
petitioning  creditor's  debt  on  the 
20th  of  May,  it  is  not  sufficient  to 
shew  that,  on  the  29th  of  January 
previous,  a  sum  of  100/.  was  due, 
and  that  there  were  receipts  and 
payments  afterwards ;  but  it  must 
be  proved,  that  on  the  specific  day 
as  much  as  100/.  was  owing.  Gres^ 
ley  V.  Price,  48 

S,  A   debtor   to  a   bankrupt,   when 
>  sued  by  his  assignee,  cannot  set  up 
the  Stat,  of  limitations  as  an  objec- 
tion to  the  petitioning  creditor's 
debt.     Mavor  v.  Pyne,  91 

4.  An  allegation,  stating  that,  before 
the  execution  of  a  certain  release, 
the  party  who  executed  it  *'  became 
and  was  a  bankrupt,**  is  supported 
by  proof  of  his  having  executed  it 
after  an  act  of  bankruptcy,  which 
was  not  followed  by  a  commission 
for  nearly  two  years,  it  appearing 
that  the  execution  took  place  while 
the  party  was  in  prison.  Ibid. 

5.  If  a  debtor  to  a  bankrupt  estate, 
on  being  applied  to  by  a  person 
whom  he  knows  to  be  the  collector 
of  the  debts  for  the  assignee,  says, 
*'  I  will  call  and  pay  the  money," 
such  promise  is  an  admission  of  the 
right  of  the  assignee,  and  renders 
it  unnecessary  in  an  action  for  the 
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money  to  give  the  usual  proofs  in 
support  of  the  commission.  Pope 
v.Monk,  PagellZ 

6.  The  messenger  under  a  commis- 
sion of  bankrupt  may  recover  from 
the  petitioning  creditor  his  fees  for 
his  services,  before  the  party  be 
declared  a  bankrupt,  though  the 
party  was  since  declared  a  bank- 
rupt, and  the  messenger's  biU  or- 
dered by  the  commissioners  to  be 
paid  by  the  assignees  out  of  the  es- 
tate.    Burwood  V.  Kant,  123 

7.  A  party,  to  become  bankrupt,  must 
be  a  trader  at  the  time  of  the  peti- 
tioning creditor's  debt ;  but  if  that 
was  contracted  while  he  was  a  trad- 
er, and  he  leave  off  trade,  he  may 
still  become  a  bankrupt.  Doe  dem. 
Barraud  v.  Lawrence,  134 

8.  If  one  procure  orders  for  goods, 
having  no  stock,  but  buying  them 
from  those  who  have,  he  making 
out  bills  to  his  customers  in  his  own 
name,  and  being  himself  debited 
by  the  person  he  buys  of,  that  is  a 
trading  within  the  bankrupt  laws; 
but  if  he  procure  orders  for  an- 
other, and  is  by  that  person  paid  a 
commission,  the  other  person  send- 
ing the  goods  to  the  customers,  this 
was  not  a  trading  within  the  bank- 
rupt laws  antecedent  to  the  stat. 
6  Geo.  4,  c.  16.  Ibid. 

9.  If  a  person  against  whom  a  com- 
mission of  bankrupt  is  sued  out, 
apply  to  a  judge  at  chambers,  and 
obtain  his  discharge  from  custody, 
on  the  ground  that  his  detaining 
creditors  have  proved  under  tlie 
commission,  such  person  is,  by  so 
doing,  precluded  from  disputing 
the  validity  of  the  commission  in  a 
court  of  law,  but  may  apply  to  the 
great  seal.    Watson  v.  Wace,    171 

10.  An  agreement  was  made,  by 
which  the  funds  of  a  bankrupt's 
estate  were  assigned  to  a  certain 
person,  who  was  to  secure  5s,  in 
the  pound  to  all  the  creditors ;  in 
consequence  of  which  the  proceed- 
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iligs  und^  a  oomniinioa  which 
h^l  issued,  were  to  be  stayed. 
The  agreement  ^contained  a  clause 
tnnking  the  arrangement  void,  if 
any  creditor,  whose  debt  was  above 
10/.,  should  refuse  to  come  in.  A 
deed  was  afterwards  prepared,  in 
which  however  a  similjur  clause  was 
not  inserted.  The  deed  contained 
a  release,  but  recited  the  circum- 
stances as  a  consideration  i-^Held^ 
that  promissory  notes  given  in  pur- 
suance of  the  agreement  to  a  cre- 
ditor, who  executed  the  deed,  could 
not  be  sued  upon  by  him,  it  ap- 
pearing that  the  commission  went 
on;  and  the  funds  were  withdrawn 
from  the  hands  of  the  maker  of  the 
notes,  in  consequence  of  the  refusal 
of  one  of  the  creditors  to  execute 
the  deed  and  enter  into  the  ar- 
rangement    Enderhy  v.  Corder, 

Page  203 

11.  If  a  trader  deny  himself  to  a  per- 
son, who  desires  that  he  may  be 
told  that  a  certain  bill  of  exchange, 
mentioning  the  parties  to  it,  is  dis- 
honoured, and  that  he  wishes  to  see 
him  in  consequence,  such  denial  is 
an  act  of  bankruptcy,  without  fur- 
ther proof  of  the  party's  being  a 
creditor,  if  the  jury  believe  that  the 
bankrupt  so  considered  him.  Bleas- 
by  y,  Crossley^  213 

12.  If  one  lend  another  a  check  for 
100/.,  such  check  is  not  evidence 
of  a  good  petitioning  creditor's 
debt,  unless  it  be  proved  that  it 
was  paid.  Jhid, 

15.  A  trader  stopped  payment  gene- 
rally, on  the  5th  of  January,  and 
on  the  evening  of  the  6th  sent  a 
100/.  note  to  a  particular  creditor, 
saying,  it  was  to  help  him  over  his 
payments: — Held^  that  such  trader 
afterwards  becoming  bankrupt,  his 
assignees  might  recover  the  money 
in  assumpsit ;  although  it  appeared 
that  at  the  time  of  payment  a  bill 
for  a  larger  amount  was  becoming 
due,  wlwch  had  been  accepted  by 
the  creditor  for  the  bankrupt's  ac* 


commodation,  and  ft>t  which  he  had 
promised  to  provide ;  and  that  the 
creditor  could  not  be  considered  as 
the  agent  of  the  bankrupt  to  pay 
the  money  for  the  bill,  because  he 
being  a  party  to  it  the  payment 
operated  pro  tanto  in  his  discharge. 
Guthrie  v.  Cfuley,        Page  301 

14.  In  an  action  by  the  assignees  of  a 
bankrupt,  communications  made 
by  the  bankrupt  to  his  attorney 
may  be  given  in  evidence  to  prove 
the  act  of  bankruptcy,  if  the  bank- 
rupt consents ;  and  it  does  not  lie  in 
the  mouth  of  the  defendant  to  take 
the  obfectioB  to  their  disclosure. 
Merle  v.  Moore,  275 

15.  A  warrant  under  the  stat.  6  Geo, 
4,  c.  16,  s.  29,  to  search  for  the 
goods  of  a  bankrupt  in  the  house 
of  a  third  person,  is  not  valid,  if 
granted  to  any  one  excejpt  the  liies- 
senger  under  the  commission.  Sly 
V.  Stevenson,  464 

16.  If  A.  let  a  house  to  B.,  with  a 
covenant  that  the  lease  shall  deter- 
mine on  B.  committing  any  act  of 
bankruptcy  on  which  a  commiaidon 
of  bankrupt  should  issue.  And  by 
another  deed  of  the  same  date  A. 
grants  the  use  of  the  furniture  to 
B.,  in  like  nuumer,  and  with  a  si- 
milar covenant,  to  allow  A.  to  re- 
sume the  possession  of  the  fumi* 
ture  on  the  commission  of  an  act 
of  bankruptcy.  If  B.  become  bank- 
rupt, and  the  Jury  find  that  B.  was 
the  reputed  owner  of  the  furniture, 
it  will  pass  to  the  assignees  not- 
withstanding tfiese  covenants.  And 
if  it  be  proved  on  the  one  side  that 
several  of  the  servants  of  B.,  and 
many  of  his  customers  knew  that 
the  goods  belonged  to  A.,  and  on 
the  other  side  several  of  B.'s  cre- 
ditors prove  that  they  considered 
the  goods  to  belong  to  B.,  and  gave 
him  credit  on  the  faith  of  them; 
and  that  he  acted  as  master  of  the 
house,  &c.;  it  will  be  for  the  Jury 
to  say,  whether  B.  was  hdd  out  to 
the  world  as  the  owner  of  the 
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n6  evidence  that  the  plaintiff  was 
the  ioaport^  of  the  prohibited 
gQiad8«     BiUard  v.  Hoyden^ 

Page  472 

CONTRACT. 

See  Acceptance,  1. — Public  House, 
1. —  Use  and  Occupation,  1. 

!•  Assumpsit  on  a  judgment  of  the 
Admiralty  Court  of  Scotland,  which 
gave  interest  on  a  balance  of  ac- 
counts  from  'i^W  to  the  time  ofpay^ 
ment.  The  contract  was  by  letter 
written  in  London;  the  services 
were  performed  in  Scotland,  that 
being  the  plaintiff's  place  of  resi- 
dence: Heldf  at  Ni.  Pri*  that  a 
contract  made  in  England,  to  be 
executed  in  Scotland,  ought  to  be 
regulated  by  the  rules  of  the  Eng- 
lish law;  and  that  this  contract 
having  been  ma^e  in  England,  inter- 
est could  not  be  recovered,  tbough 
given  by  the  decree  in  Scotland. 
Arnott  V.  Redfem^  88 

2.  In  an  action  on  a  joint  contract 
against  two  defendants,  an  arrange- 
ment proposed  by  one  defendant, 
that  each  should  pay  a  moiety  of 
the  damages,  cannot  be  ipade,  un- 
less the  other  defendant}  either  in 
person  or  by  counsel,  consents, 
though  it  is  a  relief  of  such  de- 
fendant, who  might  otherwise  have 
execution  tajcen  out  against  him  for 
the  whole.  Dickinson  v.  Goom  S^ 
Barnes  t  194 

CONTRIBUTION. 

See  Partner,  6. 

CONVERSION. 

See  M11J.ER,  1 . 


COPYRIGHT. 

Nq  action  can  be  maintained  for  pi- 
rating a  work  which  professes  to 
be  the  amours  of  a  courtezan,  and 
iftif^no  aiiu|WQir  to  the  objection  that 
t^  c^eip^NI^  ift  ftho.il  wxopg  doer 


in  publishing  them,  and  that  he 
therefore  ought  not  to  set  up  their 
immorality.  SembUy  that  a  per- 
son being  seen  correcting  the 
manuscript,  is  not  sufficient  evi- 
dence that  the  copyright  of  the 
work  is  his.  Stookdale  v.  Onwhyn^ 

Page  168 

CORPORATION. 
See  Assumpsit,  1, 16. 

COSTS. 

See  Attorney,  5* 

COVENANT. 

See  Forveiture,  2. — ^Bankrupt,  16. 

1.  If  a  covenant  is  entered  into,  that 
if  the  plaintiff  will  procure  the  de- 
fendant to  be  appointed  to  an  office^ 
he  will  pay  the  plaintiff  a  share  of 
the  emoluments,  and  this  without 
the  knowledge  of  the  person  who 
hes  the  right  of  appointing  to  the 
oflSce: — ^This  is  such  a  fraud  on  him 
as  will  avoid  the  covenant,  whether 
the  office  is  lawfully  saleable  or 
not.   Waldo  v.  Martin^  1 

2.  If  there  are  two  parts  of  a  cove- 
nant under  seal,  one  of  them  on  a 
stamp,  and  executed  by  the  de- 
fendant, and  the  other  a  counter- 
part not  stamped,  and  the  party 
who  had  the  custody  of  the  par^ 
which  was  stamped  at  the  time  of 
bringing  an  action  upon  it  has  lost 
it,  and  it  cannot  be  produced,  he 
may  prove  the  drafl  as  secondary 
evidence,  and  is  not  compellable 
to  take  die  unstamped  counterpart 
subject  to  the  objections  that  may 
be  made  to  it,  thouffh  he  has  given 
notice  to  produce  it  at  the  trial. 
Munn  V.  Godboldy  97 

8.  If  a  lessor  covenant  in  a  lease  with 
his  lessee  that  he  will,  in  case  the 
premises  demised  shall  be  burnt 
down,  "  rebuild  and  replace"  the 
same  in  the  same  state  as  they  were 
in  before  the  fire,  he  is  only  bound 
!•  xieatora  the  pvemiMs  to  tbe  #ta^ 
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DAY  RULE. 


DEEDS. 


in  which  they  were  when  he  let 
them,  and  not  to  rebuild  any  aJc/t- 
tional  parts  which  may  have  been 
erected  by  the  tenant.  Loader  v. 
Kemp,  Page  375 

COUNTY  COURT. 

See  Sheriff,  3. 

COURT  OF  CONSCIENCE. 
A  Court  for  the  recovery  of  debts  un- 
der 40  j.  may  give  judgment  for  the 
plaintiff,  although  it  appear  the 
debt  was  above  40j.,  if  the  plaintiff 
will  waive  so  much  of  his  debt  as 
will  bring  his  claim  under  40«., 
provided  there  be  nothing  in  the 
act  of  Parliament  constituting  that 
Court  which  prevents  its  so  doing. 
The  judgment  of  a  Court  for  the 
recovery  of  debts  under  40*.  is  not 
conclusive;  but  proof  that  the  plain- 
tiff sued  there  for  the  debt  he  now 
seeks  to  recover,  and  that  his  com- 
plaint was  dismissed  on  merits,  is 
proper  for  the  consideration  of  the 
jury.   Barnes  v.  Winkler,         345 

COURT  MARTIAL. 
See  False  Imprisonment,  1. 

CREDIT. 

See  Attorney,  5. 

DAMAGES. 

See  Admission. — Agreement,  4. — 
Contract,  2. — Service,  Loss  of,  1. 

Assumpsit  for  goods  sold.  If  a  de- 
fendant say  that  he  owes  the  debt, 
and  that  the  plaintiff  has  applied 
to  him  to  pay  him,  and  that  he  will 
do  so  as  soon  as  he  can,  but  does 
not  mentionany  sum ;  on  this  evi- 
dence the  plaintiff  is  entitled  to  a 
verdict  with  nominal  damages* 
Dixon  V.  Deveridge,  109 

DATE. 

See  Signature,  1. 

DAY  RULE. 
A  priioner  in  the  Fleet  prison  had  ob- 


tained a  day  rule  in  the  usual  form, 
permitting  him  to  go  abroad  to 
transact  his  affairs,  and  advise  with 
his  counsel,  and  to  return  the  same 
day;  he  went  to  Sadler's  Wells 
Theatre,  where  he  was  seen  as  late 
as  half-past  eleven  in  the  evening: 
Heldf  that  if  he  returned  within  the 
ambit  of  the  prison  before  twelve 
at  night,  the  Warden  could  not  be 
liable  in  an  action  for  an  escape, 
notwithstanding  the  abuse  and  mis- 
application of  the  rule.  RtUhveri  v. 
Bronm,  Po£^  535 

DEBT. 

See  Statute  of  Frauds,  1. 

In  an' action  for  money  had  and  re- 
ceived^ if  it  appear  that  the'defehd- 
ant  received  Uie  money  from  the 
plaintiff  to  carry  to  a  bank,  and 
that  instead  of  so  doing, '  the  de- 
fendant kept'  it;  the  Judge  will 
leave  it  to  the  jury  to  say  whether 
the  defendant  received  it  with  an 
intent  to  steal  it,  and  then  feloni- 
ously converted  it ;  and  if  the  jury 
find  this  in  the  affirmative,  the 
Judge  will  direct  a  verdict  to  be 
entered  for  the  defendant,  and  that 
the  defendant  shall  be  tried  for  the 
felony  on  this  finding.  Prosser  v. 
Rowe,  421 

DECEIT. 
See  Goods  Returned,  1« 

DECLARATION. 

See  Agreement,  3. — Malicious  Ar- 
rest.— Warranty,  4. 

DEEDS. 

Deeds  ought  to  be  attested  in  the  same 
room  in  which  they  are  executed, 
and  not  carried  away  for  attesta- 
tion; the  witnesses  ought  to  be 
careful  that  they  hear  the  formal 
words  of  delivery  used ;  and  it' is 
highly  expedient  that  the  party  ex- 
ecuting should '  state  thait  he  fully 
understands  what  he  is  executing. 
But  to  make  the  party  designate 


CARRIER. 


CHECK. 
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ment  must  be  set  against  each  other, 
and  the  broker  will  not  be  allowed 
to  set  off  that  debt  against  the  pro- 
ceeds of  the  goods.  M*Gillivray 
V.  SimsoTiy  P(^gc  320 

BROTHER. 

There  is  no  obligation  on  one  brother 
to  maintain  another,  so  as  to  make 
the  omission  indictable.  —  If  one 
has  his  idiot  brother,  who  is  help- 
less, as  an  inmate  of  his  house,  and 
omits  to  supply  him  with  proper 
food,  warmth,  &c.,  he  is  not  indict- 
able for  the  omission. — If  one  has 
an  idiot  brother,  who  is  bedridden, 
'  in  his  house,  and  keeps  him  in  a  dark 
room,  without  sufficient  warmth  or 
clothing,  this  will  not  be  an  assault 
or  an  imprisonment ;  nor  will  proof 
of  this  support  an  indictment  for 
an  assault  or  an  imprisonment. — 
Rex  V.  Smith,  449 

BURGLARY. 

If  there  be  an  aperture  in  a  cellar 
window  to  admit  the  light,  through 
which  a  thief  enters  in  the  night, 
this  is  not  burglary.     Rex  v.  Lewis, 

628 
CARRIER. 
See  Principal  and  Agent,  2. 

1.  A  keeper  of  a  booking-office  can- 
not set  up  a  notice,  that  he  will  not  be 
answerable  above  a  certain  value, 
as  a  defence  in  a  case  of  negligence 
of  himself  or  his  servants.  New- 
born  V.  Just,  76 

2.  If  goods  be  sold  by  A.  to  B,,  and 
sent  by  C,  a  carrier,  and  on  their 
arrival  at  the  town  in  which  B>  re- 
sides, he  takes  samples  of  them, 
and  having  no  warehouse  of  his  own, 
lets  them  remain  in  the  warehouse 
of  C — they  cannot  after  that  be 
stopped  in  transitu.  Foster  v. 
Frampton,  469 

3.  Evidence  that  at  the  door  of  a 
booking-office  there  is  a  board,  on 
which  is  painted,  **  Conveyances  to 
all  parts  of  the  world/*  and  a  list 


of  names  of  places,  is  not  a  suffi- 
cient proof  that  the  owner  of  the 
office  is  a  common  carrier,  so  as  to 
charge  him  for  the  loss  of  a  box 
which  was  booked  there.  Upston 
v.  Slark,  Page  598 

4.  If  a  parcel  is  given  to  a  waggdner 
for  him  to  carry  for  his  own  gain, 
and  not  for  the  profit  of  his'master, 
the  master  is  not  liable  in  case  the 
parcel  be  lost. — If  a  box  of  clothes, 
packed  by  the  party's  own  hand,  be 
sent  by  a  carrier,  and  lost,  the 
Judge  will  recommend  the  Jury  to 
give  the  fair  value  of  it  in  damages, 
although  what  particular  articles 
the  box  contained  cannot  be  proved. 
Butler  v.  Basing,  618 

CATTLE. 

See  Maiming  Cattle,  1. 

CHARTER-PARTY. 

/S'ffe  Construction,  1. 

CHECK. 

See  Public  House,  2. 

1.  The  plaintiff  having  lost  a  check, 
five  days  after  it  bore  date,  which 
was  taken  by  the  defendants  for  va- 
lue, but  under  such  circumstances, 
as  ought  to  have  excited  their  sus- 
picion:—  Held,  that  the  plaintiff 
may  maintain  an  action  for  money 
had  and  received  against  them,  for 
tlie  amount  of  it,  though  he  gives  no 
evidence  how  he  lost  it,  or  how  it 
got  out  of  his  possession.  Whe- 
ther such  evidence  would  have 
been  necessary,  if  the  check  had 
been  received  by  the  defendants  on 
the  day  it  bore  date, —  Qucere? 
Donme  v.  Hailing  and  Others.  1 1 

2.  If  a  check  drawn  by  one  of  the 
parties  in  a  cause,  be  proved  to  be 
in  the  hands  of  the  banker  of  such 
party  (having  paid  it)  the  opposite 
party  need  not,  if  he  wishes  to  have 
it  put  in  evidence,  call  the  banker's 

.  clerk  to  produce  it,  but  may  call 
for  it  under  a  notice  to  produce. 
Burton  v.  Payne.  520  - 


654 


COINING. 


CONTRABAND. 


CLERK. 

See  Attorney,  5. — Noticb,  3. — 
Master  &  Servant,  1 . 

CLUB-HOUSE. 

1.  The  master  of  a  club-house,  is  the 
proper  person  to  sue  one  of  its 
members  for  the  arrears  of  his  sub- 
scriptions ;  and  if,  by  one  of  its  rules, 
every  member  is  to  be  taken  as 
continuing  so,  unless  he  give  previ- 
ous notice  of  his  intention  to  dis- 
continue being  a  member,  he  is  li- 
able to  be  sued  for  his  arrears  of 
subscriptions,  unless  he  can  prove 
that  he  gave  such  notice.  Raggett 
V.  Bishop^  Page  843 

2.  If  the  rules  of  a  club  be  contained 
in  a  book  kept  by  the  master  of 
the  club,  and  accessible  to  the 
members,  every  member  of  the 
club  must  be  taken  to  be  acquaint- 
ed with  them.  Raggett  v.  Mus- 
grave t  Bart.  b5Q 

COINING   AND  UTTERING 
COUNTERFEIT  COIN. 

1  .A  collar  ofiron,  for  graining  the  edges 
of  counterfeit  money,  is  an  instru- 
ment within  the  stat.  8  &  9  W.  3, 
c.  26,  s.  1,  though  it  is  to  be  used 
in  a  coining  press.  Rex  v.  Theodore 
Moorcy  235 

%,  If  two  prisoners  are  indicted  for 
uttering  a  counterfeit  shilling,  hav- 
ing another  counterfeit  shilling  in 
their  possession,  it  is  not  necessary 
to  prove  with  certainty  which  of 
the  pieces   was   the  one  uttered, 
and  which  was  found  on  them  un- 
uttered,  if  both  the  pieces  of  money 
are  proved  to  be  counterfeit;  and 
if  it  appear  that  the  two  prisoners 
went  to  a  shop,  and  that  one  of 
them  went  in  and  uttered  the  bad 
money,  having  no  more  in  her  pos- 
session, and  the  other  stayed  out- 
side the  shop,  having  other  pieces 
of  bad  money,  both  may  be  con« 
victed;  the  uttering  and  the  posses- 
sion being   both    joint.     Rex    v. 
SkerrUt,  427 


COMMISSIONERS. 

If  certain  commissioners  under  a  pri  • 
vate  act  of  Parliament  may  sue  and 
be  sued  by  their  clerk,  it  is  not  ne- 
cessary, at  the  trial  of  an  action 
brought  in  the  name  of  the  clerk,  to 
prove  that  he  sues  by  their  author- 
ity. Truwhitt  V.  Depree^  Page  557 

COMPENSATION. 

See  Nuisance,  3. 

CONSENT  OF  OWNER. 
See  TncBXR. 

CONSPIRACY. 

See  Joint  Stock  Cokpant,  S. 

CONSTABLE. 

Ses  False  Imprisonment,  6,  7. 

A  constable  who  delivers  a  copy 
of  his  warrant  to  the  party  grieved, 
cannot  thereby  discharge  himself, 
unless  the  party  has  thereby  a  right 
of  action  (supposing  the  warrant 
illegal)  against  the  magistrate  un- 
der whom  he  acts.  Sly  v.  Steven- 
son, 464 

CONSTRUCTION. 

See  Word. 

If  one  construction  of  a  charter  party 
be  much  in  favour  of  one  of  the  par- 
ties, and  an  opposite  construction 
equally  in  favour  of  the  other,  the 
evidence  of  the  broker  through 
whom  it  is  entered  into,  as  to  what 
was  said  at  the  time  of  its  execu- 
tion, is  of  too  dangerous  a  nature 
to  be  much  relied  on.  Taylor  v. 
Briggs,  525 

CONTRABAND. 

If  the  importation  of  certain  goods  be 
prohibited,  and  the  plaintiff  sell 
such  goods  in  this  country  to  A., 
who  indorses  a  bill  of  exchange 
to  him  in  payment;  the  plaintiff 
cannot  recover  on  that  bill,  against 
the  acceptor,  ritlioagli  there  ms 


DIL.\PIDxiTIC)N3. 


DOWER. 
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the  instrument  in  the  presence  of 
the  witnesses,  as  by^ying  '*this  is 
my  power  of  attorney/'  or  the  like, 
would  be  laying  down  a  rule  som.e- 
dmes  productive  of  inconvenience. 
Loyd  V.  FreshfieU         Page  325 

DELAY. 

See  Goods  Returned. 

DELIVERY  OF  DEEDS. 

See  Deeds,  !• 

DELIVERY  OF  GOODS. 

See  Miller,  I. 

DELIVERY-ORDER. 

See  Miller^  1. 

The  lodging  a  delivery  order  with  a 
wharfinger  is  sufficient  to  transfer 
the  property  in  goods  lying  at  a 
wharf,  without  any  re-weighing  or 
re-housing ;  and  if  the  party  giving 
the  order  afterwards  become  bank- 
rupt, his  assignees  cannot  maintain 
trover  under  such  circumstances, 
as  for  goods  in  his  order  and  dispo- 
sition.    Tucker  v.  Rwtony  86 

DEMAND. 

See  Bill  of  Exchange,  2. — For- 
feiture, 1. 

DEMURRAGE. 

If  a  freighter  is  to  discharge  within 
twelve  running  day s^ after  the  ves- 
sel's arrival,  and  he  is  prevented 
from  discharging,  at  first,  by  reason 
of  other  goods  being  placed  above 
his,  he  must,  when  that  obstruction 
is  removed,  discharge  with  all  rea- 
sonable diligence ;  and  he  is  not,  as 
matter  of  right,  entitled  to  the  whole 
original  number  of  days  from  the 
time  when  he  is  able  to  commence 
jdischarging.  Rogers  y.  Hunter,  601 

DEPOSIT. 
See  Public  House,  1. 

DILAPIDATIONS. 
1«  The  executors  of  a  deceased  in- 
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cumbent  are  not  bound  to  put  the 
rectory  house  into  a^i#Ae(/ state  of 
repair,  but  are  only  bound  to  re- 
store what  is  actually  in  decay,  and 
to  make  such  repairs  as  are  abso- 
lutely necessary  for  the  preserva- 
tion of  the  premises.  Percwal 
(Clerk)  V.  Cooke,  Page  460 

2.  If  the  present  incumbent  has  re- 
paired with  timber  which  grew  on 
the  glebe,  the  executors  of  the  late 
incumbent  are  entitled  to  b^  allow- 
ed for  the  value  of  such  timber,  in 
the  estimate  of  dilapidations  due 
from  them.  Ibid* 

DISTRESS. 
See  Warehouse,  I. 

1.  A  lodger  may  maintain  an  action 
if  his  goods  are  taken  on  an  exces- 
sive distress  by  the  landlord  of  the 
party  under  whom  he  occupies. 
Fisher  v.  Algar,  $74 

2.  The  request  of  the  tenant  will  jus- 
tify the  landlord  in  detaining  the 
goods  of  a  lodger  upon  the  pre- 
mises, beyond  fte  proper  time  of 
selling,  if  he  did  not  know  which 
were  the  goods  of  the  lodger,  and 
which  those  of  the  tenant.       Ibid, 

3.  Barges  lying  in  a  river,  dose  to  a 
wharf,  and  fastened  to  piles  intend- 
ed partly  for  the  support  of  the 
wharf,  and  partly  that  barges  may 
be  attached  to  them,  may  be  dis- 
trained for  rent  due  in  respect  of 
the  wharf,  they  being  as  much  on 
the  premises  demised  as  the  nature 
of  the  thing  will  admit  of.  BuS' 
zard  V.  Capel,  541 

DOCKS. 

See  Acceptance,  1. 

DOUBLE  RENT. ' 

A  landlord  has  no  right  to  distrain  for 
double  rent  upon  a  weekly  tenant, 
who  holds  over  afler  notice  to  quit. 
Sullivan  v.  Bishop,  359 

DOWER. 
Ejectment  does  not  lie  for  dower 


\ 
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ESTIMATE. 


which  haa  not  been  assigned.   Doe 
d.  Nutt  V.  Nutty  Page  430 

EJECTMENT. 

See  Iksolysnt,  1. — Dower,  1. 

1 .  In  an  action  of  ejectment  the  plain- 
tiff must  be  nonsuited,  if  it  be 
proved  that  a  notice  to  quit  at  the 
end  of  six  months  was  given  by  the 
lessor  of  the  plaintiff  to  die  occu- 
pier of  the  premises,  a  short  time 
before  the  bringing  of  the  action. 
Doe  d.  Scott  V.  Miller,  848 

*•  In  ejectment  by  an  heir-at-law 
.  against  a  defendant,  who  claims 
under  a  lease  granted  by  an  ances- 
tor of  the  lessor  of  the  plamtiff,  if 
such  lease,  being  in  the  hands  of  the 
lessor  of  Uie  plaintiff,  be  produced 
at  the  trial  by  him  on  notice,  it  may 
be  given  in  evidence  without  proof 
of  its  execution  by  the  subscribing 
witness.  Doe  d.Tindale  v.  Hem- 
fning,  462 

EMBEZZLEMENT. 

The  statute  58  Geo,  8,  c.  68,  for  pre- 
venting the  embezzlement  of  secu* 
rities,  &c.  by  agents,  applies  only 
to  persons  to  whom  such  securi- 
ties, &c.  are  entrusted  in  the  exer- 
cise, of  their  Junction  or  business. 
Rex  V.  Prince,  517 

ENTRIES,  OLD. 
See  Parish,  1. 

ESCAPE. 
See  Day-Rule,  1 . 

ESTIMATE. 

•If  an  engineer  is  employed  by  a  com- 
mittee for  erecting  a  bridge  and 
forming  a  road  to  it,  to  make  an 
estimate  of  the  expense  of  the 
works,  he  is  bciund  to  ascertain  for 
himself,  by  experiments,  the  nature 
of  the  soil, — though  a  person  pre- 
viously employed  by  such  commit- 
tee, having  made  the  experiments, 
gives  him,  by  their  desire,  informa- 
tion of  the  result.  Moneypenny  v. 
HaHland,  878 


EVIDENCE. 

• 

2.  If  an  eogmeer,  employed  *as 
above,  mal|M  a  low  estimate,  and 
thereby  iMuces  persons  to  sub- 
scribe for  the  execatioh  of  ihe 
work,  who  would  otherwise  have 
declined  it;  and  it  toniB  out  after- 
wards that  such  estimate  is  incor- 
rect, either  from  ^e^iigence  or  want 
of  skHl,  and  that  £e  work  cannot 
be  done  but  at  a  much  greater  ex- 
petise,  he  is  not  entitled  to  recover 
any  thing  for  his  tronble  in  making 
such  estimate.  Moneypenny  v. 
Hartland,  Page  878 

EVIDENCE. 

See  Admission. — Agreement,  2. — 
Allegatio)^,  1. — Assault,  1,  2. — 
Bank  Notes. — Bankrupt,  14. — 
Check,  1,  «.— Coining  and  Ui- 
tering,  i. — Construction,  1. — 
Contraband,  1. — Coptriobt,  1. 
— Covenant,  2. — Damages,  1. — 
Ejectment,  2. — False  Impruok- 
MENt,  1,  2. — False  Represek- 
TATioN,  1.— Fine,  1. — Foreiox 
State,  1. — Husband  and  Wipe,  2, 
8. — Indictment,  1. — Larceny,  1, 
2. — Libel,  2,  8. — Magistrate,  1. 
— Miller,  2. — ^Parish,  1. — Part- 
ner, 2. — ^Patent,  1. — Pleading, 
1. — Practice,  4, 6»  7. — Promisso- 
ry Note,  1. — Registry  of  Deeds, 
1. — Seduction,  1. — Signature,  1. 
Slander,  2. — Stopping  in  transi- 
tu, 1. — Timber,  1. — ^Tithes,  2.— 
Warranty,  8. — Will,  1. — Writ 
OF  Right,  5. — Writing,  Hand,  !• 

1.  The  fact  of  a  letter  having  been 
sent  to  a  woman  some  years  before 
her  death,  is  not  sufficient  to  raise 
a  presumption  that  such  letter  is  in 
the  custody  of  her  executrix  diree 
or  four  years  after,  as  the  testa- 
trix might  have  destroyed  it  in  her 
lifetime.     Drew  v.  Dumhorougk. 
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2.  A  person  to  whom  certain  letters, 
required  to  be  produced  on  a  trial, 
werewritten,  said  that  he  had  search- 
ed in  a  particular  box  in  which  be 
thoughthehad  pUt  them,  without  be- 
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ing  able  to  find  them,  but  added,  that 
he  thought  they  werfe  somewhere ,in 
his  possession,  but  that  he  had  not 
searched  in  any  other  place  than 
the  box: — Held,  that  enough  had 
not  been  done  to  let  in  secondary 
evidence  of  the  contents  of  the  let- 
ters. Bligh  V.  JVelleilcy,  400 
$•  Evidence  of  reasonable  suspicion 
of  felony  may  be  given  in  mitiga- 
tion of  damages,  in  an  action  of 
false  imprisonment.  Chinn  v.  Mor- 
ris, 361 

4.  In  assumpsit  on  an  attorney's  bill, 
where  the  charges  are  for  business 
done  for  two  persons,  partners,  if 
one  only  is  sued,  and  there  is  no 
plea  in  abatement,  the  other  may  be 
called  as  a  witness  for  the  plaintiff. 
Fawcett  v.  Wrathall,  305 

5.  The  Judges  will  not  in  general  ad- 
mit an  accomplice  as  king's  evi- 
dence, though  applied  to  for  that 
purpose  in  the  usual  way  by  the 
counsel  for  the  prosecution,  if  it  ap« 

'  pear  that  such  accomplice  is  charg- 
ed with  any  other  felony  than  that 
on  the  trial  of  which  he  is  to  be  a 
witness.  411 

6*  If  a  prisoner  in  gaol  on  a  charge  of 
felony  ask  the  turnkey  of  die  gaol 
to  put  a  letter  into  the  post  for  him, 
and  af^er  his  promising  to  do  so 
the  prisoner  give  him  a  letter  ad- 
dressed to  his  father;  and  the  turn- 
key, instead  of  putting  it  into  the 
post,  transmit  it  to  the  prosecutor, 
this  letter  is  admissible  in  evidence 
against  the  prisoner,  notwithstand- 
ing the  manner  in  which  it  was  ob- 
tained.    Rex  Y,  Derrington,    418 

7*  On  an  indictment  for  a  larceny, 
if  the  prosecutor  rests  his  case  on 
the  prisoner's  recent  possession  of 
the  goods,  and  the  prisoner  call 
a  witness  to  prove  that  he  (the  pri- 
soner) bought  them  of  J.  S. ;  if  the 
prosecutor  call  J.  S.,  he  can  only 
ask  him  as  to  such  matters  as  go 
to  negative  the  prisoner's  case,  and 

;  cannot  prove  by  him  that  he  saw 


the   prisoner  commit    the    thefl. 
Rex  V.  Stimpson,  P^g^  ^^^ 

8.  If  the  declaration  of  the  prisoner, 
in  which  she  asserts  her  innocence, 
be  given  in  evidence  on  the  part  of 
the  prosecution,  and  there  be  evi- 
dence of  other  statements  confess- 
ing guilt,  the  Judge  will  leave  the 
whole  of  the  conflicting  statements 
to  the  Jury  for  their  consideration ; 
but  if  there  be  in  the  whole  case 
no  evidence  but  what  is  compati- 
ble with  the  assertion  of  innocence 
so  given  in  evidence  for  the  prose- 
cution, the  Judge  will  direct  an  ac- 
quittal.    Rex  V.  Jones,  629 

EXECUTION. 

See  Sheriff,  1. 

EXECUTOR. 

See   Statute  of  Limitations,  1. — 
Witness,  5. — Trover,  8. 

FABRICATION  OF  SHARES. 

See  Joint  Stock  Company,  3. 

FALSE  IMPRISONMENT. 

See  Brother,  1. 

1.  Action  for  false  imprisonment  by 
a  master  of  a  man  of  war  against  his 
captain.  The  defendant  pleaded 
two  sets  of  pleas.  The  first  set 
stated  that  he  imprisoned  the  plain- 
tiff in  order  to  bring  bini  to  a 
court  martial  for  disobedience  of 
his  orders,  quarrelling,  &c.  The 
second  set  averred,  that  tlie  im- 
prisonment took  place  in  conse- 
quence of  charges  brought  against 
the  plaintiff  by  a  superior  officer. 
The  sentence  of  a  court  martial 
held  to  investigate  the  charges  is 
not  receivable  in  evidence  on  this 
state  of  the  pleadings;  but  to  make 
it  so,  it  should  be  pleaded  as  an 
estoppel;  and  it  is  open  to  the  Jury, 
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if  they  believe  that  the  imprison- 
ment took  place  on  the  charges 
stated  in  the  first  set  of  pleas,  to  in- 
quire into  the  truth  of  those 
charges,  notwithstanding  the  deci- 
sion of  the  court  martial  upon 
them.     Hannaford  v.  Hunn^ 

,    Page  148 

2.  If  three  defendants  have  jointly  Tm- 
prisoned  the  plaintiff,  the  declara- 
tion of  one  of  the  defendants,  made 
three  weeks  aft'^r,  in  the  absence  of 
the  others,  tending  to  shew  that  the 
imprisonment  arose  from  malice,  is 
admissible  in  evidence  in  an  action 
for  false  imprisonment  brought 
against  all  the  three.  Wright  v. 
Cottr^  232 

3.  If  in  an  action  for  false  in^prison- 
ment  two  of  the  defendants  are  ac- 
quitted, because  they  were  consta- 
bles, and  the  venue  was  not  laid  in 
the  proper  county,  another  defend- 
ant is  not  entitled  to  be  acquitted 
as  acting  in  their  aid,  if  in  his  plea 
he  state  that  he,  *'  as  owner  of  a 
certain  house,  and  the  other  de- 
fendants as  constables  acting  in  his 
aidj  took  the  plaintiff,  &c."  Bond 
V.  Rust,  342 

4.  If  a  party  be  turning  towards  the 
wall  in  the  street  at  night  for  a  par- 
ticular occasion,  a  watchman  is  not 
justified  in  collaring  him  to  prevent 
his  so  doing.  Booth  v,Hanley,   288 

5.  If  a  constable  tell  a  person  given 
into  his  charge,  that  he  must  go 
with  him  before  a  magistrate,  and 
such  person  in  consequence  goes 
quietly,  without  any  force  being 
usefd  by  the  constable,  it  is  a  suf- 
ficient imprisonment  to  support  an 
action  of  trespass.  Chinn  v.  Morris, 

361 

6.  If  a  reasonable  charge  of  felony 
be  made  against  a  person,  who  is 
given  in  charge  to  a  constable,  the 
constable  is  bound  to  take  him, 
and  will  be  justified  in  so  doing, 
although  the  charge  may  turn  out 
to  be  unfounded.     If  a  person  be 


taken  by  a  private  individual  with- 
out warrant,  on  suspicion*  of  felo- 
ny, and  will  not  tell  his  name,  and 
otherwise  conducts  himself,  so  as 
to  excite  suspicion ;  this  only  goes 
in  mitigation  of  damages,  if  it  turn 
out  that  no  felony  was  committed. 
The  Stat  3  Geo.  4,  c.  55,  s.  21, 
which  relates  to  the  apprehension 
of  reputed  thieves  without  warrant, 
only  extends  to  persons  generally 
reputed  to  be  thieves,  and  not  to 
persons  suspected  of  a  particular 
thefl.     Cowles  v.  Dunbar, 

Page  Se5 

7.  If  A.  imprison  B.,  and  in  contin- 
uation of  that  imprisonment  A.  de- 
liver B.  to  the  charge  of  C,  who 
keeps  B.  in  custody,  the  acts  and 
declarations  of  C.  are  evidence 
against  A.  in  an  action  for  false 
imprisonment.  Powell  v.  HodgettSy 

432 

S.  In  an  action  for  false  imprison- 
ment, the  defendant  justified  un- 
der the  1  Geo.  4,  c.  56  (common- 
ly called  the  petty  trespass  act),  as 
the  owner  of  land  on  which  the 
plaintiff  was  trespassing.  It  was 
held  that  to  make  out  his  justifica- 
tion, he  must  give  positive  proof  of 
actual  damage  being  done,  so  as  to 
enable  the  Jury  to  decide  on  the 
quantum  of  it;  and  that  the  Jury 
were  not  to  presume  damage  from 
the  mere  fact  of  a  trespass  being 
committed. — Semble,  that  the  prin- 
ciple of  this  decision  will  apply  to 
the  substituted  provisions  of  the 
7th  &  8th  Geo.  4,  c.  30,  the  above 
act  of  1  Geo.  4,  having  been  whol- 
ly repealed  by  the  7  &  8  Geo.  4, 
c.  27.     Butler  v.  Turley,  585 

FALSE  REPRESENTATION. 

If  the  declaration  state  that  the  de- 
fendant falsely  represented  that  in 
his  pu\>lic-house  "  his  returns  had 
averaged  and  then  averaged  300/L 
a  month" — this  allegation  is  proved 
by  evidence  that  he  said  he  nas 


FORCIBLE  ENTRY. 


FOREIGN  STATE.       661 


**  doing  3001.  a  month  in  the  house"  | 
— the  fact  that  he  named  his  brewer, 
and  kept  a  pass-book  of  his  beer 
and  spirits,  and  that  the  plaintiffs 
neither  enquired  of  the  brewer  nor 
asked  for  the  pass-book,  do  not  go 
in  bar  of  the  action,  but  are  fit  mat- 
ter for  the  consideration  of  the  Jury 
on  the  question  whether  the  defend- 
ant practised  a  fraud  and  deceit  on 
the  plaintiffs.     Borvring  v.  Stevens, 

Page  337 

FALSE  RETURN. 

See  Writ,  1. 

FELONY. 

See  Debt,  i. — Indictment,  2. — 
Forgery,  1. 

FELONIOUS  TAKING. 

See  Horse-stealino,  1. 

FEME  SOLE. 

See  Husband  and  Wife,  5. 

FINE. 

A  fine  being  levied  "of  12  messuages, 
&c.  and  20  acres  of  land,"  if  it  ap- 
pear that  there  are  1 9  houses  on  the 
conusor's  land  in  that  place,  this  is 
such  an  ambiguity  in  the  fine  as  to 
let  in  parol  evidence  to  shew  what 
part  of  the  property  was  meant  to 
be  included  in  the  fine,  though  the 
whole  of  the  land  the  conusor  had 
was  under  20  acres.  Denn  d.  Bulke- 
ley  V.  Wilford,  173,  Addenda,    iii. 

• 

FLEET  PRISON. 
Se2  Day  Rule,  1. 

FORCIBLE  ENTRY  OR  DE- 
TAINER. 

To  constitute  a  forcible  entry  or  for- 
cible detainer,  it  is  not  necessary 
that  any  one  should  be  assaulted, 
but  only  that  the  entry  or  detainer 
should  be  with  such  numbers  of 
persons  and  shew  of  force  as  is  cal- 
culated to  deter  the  rightful  owner 
from  sending  the  persons  away,  and 


resuming  his  own  possession.  Mil- 
ner  v.  Maclean, 


Page  17 


FORFEITURE. 

See  Ejectment,  1. 

1.  To  sup])ort  an  ejectment  on  a  for- 
feiture of  a  lease  by  non  perform- 
ance of  a  covenant,  if  the  covenant 
be  to  da  an  act,  the  lessor  of  the 
plaintiff  must  give  some  evidence 
of  the  omission  of  the  act ;  and  if 
the  covenant  be  for  payment  of 
rent,  the  lessor  of  the  plaintiff  must 
prove  a  demand  of  such  rent. — 
Doe  d.  Chandless  v.  Rohson,    2^5 

2.  If,  on  the  trial  of  an  ejectment 
against  the  assignee  of  a  tenant,  on 
a  forfeiture  of  a  lease  by  breach  of 
covenant,  it  appear  that  the  land- 
lord so  acted  as  to  induce  the  te^ 
nant*s  assignee  to  believe  that  the 
latter  was  doing  all  that  he  ought — 
the  landlord  cannot  recover,  though 
the  covenants  be  actually  broken, 
and  there  be  neither  release  nor  a 
dispensation  on  the  part  of  the  land- 
lord.    Doe  d.  Knight  v.  Rowe,  246 

FOREIGN  STATE. 

If  a  foreign  state  is  recognized  by  this 
country,  it  is  not  necessary,  to  sup- 
port an  allegation  which  describes 
it  as  a  state,  to  prove  that  it  is  in 
fact  an  existing  state ;  but  if  it  be 
not  so  recognized,  then  such  proof 
becomes  necessary,  and  may  be  ad- 
mitted.— If  a  body  of  persons  as- 
semble together  to  protect  them- 
selves, and  support  their  own  inde- 
pendence, and  make  laws,  and  have 
courts  of  justice,  that  is  evidence  of 
their  being  a  state,  and  it  makes  no 
difference  whether  they  formerly 
belonged  to  another  country  or  not, 
if  they  do  not  contTnue  to  acknow- 
ledge it,  and  are  in  possession  of  a 
force  sufficient  to  support  them- 
selves in  opposition  to  it.  Yrisarri 
V.  Clement,  2fc3 

2.  A  foreigner  has  no  right  to  nego- 
tiate in  England  a  loan  for  the  use 
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of  a  state  which  has  separated  itself 
from,  and  is  at  war  with  one  of  Eng- 
land's allies  (such  state  not  being  at 
the  time,  rewgnized  by  England), 
without  the  peTmission  of  the  Eng- 
lish government;  and  if  a  letter  in 
an  English  newspaper  merely  ani- 
madvert, though  in  the  strongest 
terms,  upon  the  ill^liiy  of  such  a 
transaction,  it  is  no  libel:  other- 
wise, if  it  go  beyond  thai,  and  im- 
pute a  moral  fraud  to  the  party  en- 
gaged in  it.  Yriiarri  v,  Clement, 
Page  223 
3.  If  in  the  inducement  in  a  declara- 
tion in  an  action  for  a  libel,  two 
places  are  described  as  "  states," 
and  in  the  libel  itself  allusion  is 
made  to  one,  and  the  other  is  actu- 
ally mentioned  under  the  title  of  a 
"  neighbouring  state,"  it  is  not  ne- 
cessary that  the  plaintifT,  at  the 
trial,  should  prove  that  either  of 
them  were  in  fact  slates.  Ibid, 

FORGERY. 
If  a  second  uiterinj!  be  made  the  sub- 
ject of  a  distinct  indictment,  it  can- 
not be  given  in  evidence  to  shew  a 
guilty  knowledge  in  a  formerutter- 
ing.     Jiex  v,  -SniiiA,  633 

FRAUD. 
See  Covenant,  1. 

FRAUDS,  STATUTE  OF. 

4  Numbers,  1. 


A  mother  took  her  son  to  school,  and 
saw  the  master,  but  no  evidence 
was  given  of  what  j)asscd  at  that 
time.  Afterwards,  a  bill  was  de- 
livered to  the  boy's  uncle,  who  said 
it  was  quite  right  to  deliver  the  bill 
to  him,  for  he  was  answerable  : — 
Held,  that  the  statute  of  frauds  did 
not  apply,  and  it  was  proper  to  leave 
it  to  the  Jury  to  say,  under  those 
circumstances,  whether  the  original 
credit  was  n"'  given  to  the  uode. 
Darnell  v.  Trait,  82 


HORSE-STEALING, 
GOODS  RETURNED. 
If  a  person  puichasea  an  article,  aad 
■ufTers  it  to  remain  on  bis  prenuae* 
for  two  months,  without  examina- 
tion, and  then  finds  it  to  be  unfit 
for  use,  he  cannot,  after  that  length 
of  time,  avail  himself  of  the  objec- 
tion in  answer  to  an  action  for  the 
price,  unless  some  deceit  has  been 
practised  with  regard  to  the  article. 
Percival  v.  Blaie,  Page  514 

HEALTH. 

Set  Nduamcb,  2. 

HORSE. 

See  Wakraktt,  1,  2,  3,  4. 

HORSE-RACE. 
If,  to  qualify  a  horse  to  start  for  a 
certain  stake,  it  should  have  been 
r^ularly  hunted  with  the  hounds 
of  Sir  T.  M.,  it  is  not  neceuaiy 
that  the  horse  should  have  been 
hunted  every  day  the  hounds  went 
out,  but  once  hunting  with  tboM 
hounds  is  not  auHicieot.  If  a  race 
be  advertised  to  take  place  un- 
der certain  conditions,  the  stake- 
holder cannot  waive  any  of  the 
conditions  without  the  consent  of 
the  whole  of  the  subscribers ;  and 
if  the  plainti^B  horse  was  dit- 
qualtfied,  as  not  being  within  tke 
description  of  horses  that  were  to 
rim,  be  cannot  recover  back  hii 
original  share  of  the  stake,  if  he 
was  aware  of  the  disqualification, 
and  was  guilty  of  a  misrepresenta- 
tion,     frelier  v.  Deakini,        618 

HORSE-STEALING. 
If  a  thief  go  to  an  inn,  and  intending 
to  steal  a  horse,  direct  the  ostler  to 
bring  out  his  horse,  pointing  to  that 
of  the  prosecutor,  and  the  ostler  at 
his  desire  lead  out  the  horse  for 
the  prisoner  to  mount — this  ii  a 
sufficient  taking  by  the  priaoner  to 
support  an  indictment  fbrborie- 
Htealing.     lUx  v    "" 
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HUSBAND  AND  WIFE. 

See  Larceny,  1. 

1.  If  a  wife  quits  her  husband's  house 
under  a  fair  apprehension  of  per- 
sonal violence,  Uiat  is  equivalent  to 
her  husband's  turning  ner  out  of 
doors;  and  improper  restraint  of 
her  person  in  a  mad-house  is,  for 
this  purpose,  personal  violence;  and 
therefore  a  party  supplying  her  with 
necessaries  meay  recover  for  them 
against  the  husband.  If  she  quits 
her  husband's  house  because  he 
brought  a  common  woman  to  reside 
in  it,  that  is  also  a  sufficient  reason 
for  her  going ;  and  if  the  husband 
is  sued  for  necessaries  supplied  to 
her,  it  is  no  answer  to  the  action, 
that  she  had  committed  adultery 
previous  to  the  credit  being  given, 
if  the  husband  did  not  know  it  till 
after  the  credit;  nor  that,  after  the 
credit,  she  obtained  a  decree  for 
alimony,  which  alimony  was  to  re- 
late back  to  a  period  before  the 
credit.     Houliston  v.  Smythy 

Page  22 

2.  If,  to  rebut  the  presumption  that  a 
wife  left  her  husband's  house  from 
his  cruel  treatment  of  her,  letters 
written  by  her  to  her  husband  in 
affectionate  terms  are  oflered  in 
evidence,  it  must  be  proved  at  what 
time  they  were  written,  or  they  are 
not  admissible  in  evidence:  and 
the  dates  of  them  are  not  sufficient 
proof  of  the  times  at  which  they 
were  written.     S,  C.  24 

3.  The  minute-book  of  the  Consisto- 
rial  Court  is  sufficient  evidence  of 
a  decree  for  alimony  pronounced 
in  that  Court,  without  such  decree 
being  drawn  up  in  form.     S,  C, 

25 

4.  If  a  husband  and  wife  are  living 
together,  and  business  is  carried  on 
in  the  house  in  which  they  live, 
though  the  wife's  name  only  ap- 
pears in  the  purchase  of  goods,  in 
the  parish  rates,  and  in  a  contract 
with  the  parish  officers,  yet  the 


husband,  partaking  of  the  profits 
of  the  trade,  and  being  aware  of, 
and  assenting  to  the  dealings,  is 
liable  in  an  action  for  goods  deli- 
vered at  their  house  for  the  pur- 
poses of  this  trade,  though  the  bills 
of  parcels  are  headed  in  the  wife's 
name.     Petty  v.  Anderson^ 

Page  38 

5,  If  a  feme  sole  is  carrying  on  a 
trade,  and,  before  her  marriage, 
conveys  her  "  stock  in  trade,  fur- 
niture, and  other  articles  belonging 
to  her  in  and  about  the  said  busi- 
ness" to  a  trustee  for  her  separate 
use,  and  then  marries,  such  pro- 
perty is  not  liable  to  be  taken  in 
execution  for  the  debts  of  her  hus- 
band, though  some  of  the  articles 
have  been  disposed  of,  and  others 
purchased  for  her  use  in  their  stead. 
Dean  v.  Brown,        62,  Addenda  i 

G.  If  a  tradesman  bring  an  action 
against  a  husband  for  goods  fur- 
nished to  his  wife  while  she  was 
living  apart  from  her  husband,  it  is 
for  him  (the  tradesman)  to  shew, 
that  her  so  living  proceeded  from 
some  cause  which  would  justify  it. 
Mainwaring  v.  Leslie,      ^        607 

IDIOT. 
See  Brother,  I. 

INDICTMENT. 

See  Addition,  1. — Brother,  L — 
Evidence,  5, — Joint-stock  Com- 
pany, 3. — Nuisance,  2,  3. — Per- 
jury, 1. 

1.  It  is  no  objection  to  evidence  on 
an  indictment  for  felony,  that  it  also 
goes  to  shew  the  prisoner  guilty  of 
another  felony.    Rex  v.  Moore^ 

%S5 

2.  An  indictment  charging  that  a  pri- 
soner *'  did  feloniously  and  mafici- 
ously,  with  intent  to  extort  money, 
charge  and  accuse  A.  B.  with  hav- 
ing committed  the  horrible  and  de- 
testable crime,  &c.,  and  fdonious- 
ly,  &c.  menace  and  threaten  top^o- 
uctOe  the  said  A.  B,  ftc."  b  not 
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INSOLVENT. 


JOINT-STOCK  COMPANY. 


good  under  the  stat.  4  Geo.  4^  c.  54, 
«•  5,  But  if  the  indictment  follow 
the  statute,  and  the  evidence  he  of 
a  threat  to  prosecute,  the  Judge 
will  leave  it  to  the  jury  to  say  whe- 
ther that  was  not  a  jthreatening  to 
accuse;  Rexv.Abgoodj    Page 436 

INITIAL. 
See  Signature,  1. 

INSOLVENT. 

See  Assignee,  1. 

1.  The  provisional  assignee  of  the  In- 
solvent Debtors'  Court  may  main- 
tain ejectment  for  the  property  of 
the  insolvent,  notwithstanding  the 
provisions  of  the  1  Geo.  4,  c.ll9, 
and  the  S  Geor4,  c.  123.  Doed. 
Clark  V.  Spencer,  79 

2.  If  an  insolvent  in  his  schedule 
describe  a  bill  of  exchange  as  in 
the  hands  of  D.,  that  is  sufficient  to 
discharge  him  from  his  liability, 
though  D.  may  have  indorsed  it 
over.  And  if  he  state  it  in  his 
schedule  as  drawn  by  himself  on  M., 
whereas  it  was  drawn  by  M.  on  him, 
it  will  be  for  the  jury  to  say,  whe- 
ther they  are  satisfied  that  the  same 
bill  was  meant,  and  whether,  if  it 
were,  they  think  the  misdescription 
was  by  mistake,  or  meant  to  mis- 
lead any  one ;  for  if  they  think  the 
same  bill  was  meant,  and  that  the 
misdescription  was  by  mistake,  it 
is  a  good  discharge.  Nias  v.  Ni- 
choUoti,  120 

S,  An  insolvent  debtor  is  not  a  com- 
petent witness  for  the  plaintiff^  in  an 
action  by  his  assignee  to  recover  a 
sum  due  for  work  done  by  him  be- 
fore his  insolvency.  Wilkins  v. 
Ford,  344 

4.  The  interest  of  an  insolvent  debt- 
or in  premises  held  by  him  from 
year  to  year,  under  an  agreement 
for  a  lease,  passes  by  the  assign- 
ment to  the  provisional  assignee,  so 
as  to  prevent  the  insolvent  from 
maintaining  ejectment  against  his  . 
tenant  with  respect  to  Uie  same,  ' 


notwithstanding  no  act  has  been 
done  by  such  provisional  assignee, 
to  shew  his  acceptance  or  his  re- 
fusal of  the  lease.  Doe  d.  Palmer 
V.  Andrewet,  P^^  593 

INSURANCE. 

One  of  the  conditions  in  a  policy  of 
insurance  from  fire  stated,  tlmt  if 
any  difference  should  arise  on  any 
claim,  it  should  be  immediately  sub- 
mitted to  arbitration,  and  afler  di- 
recting how  the  arbitrators  should 
be  chosen,  added,  that  no  compen- 
sation should  be  payable  until  afber 
an  award  determining  the  amoont 
thereof  should  be  duly  made. — It 
was  held,  that  the  assured  ni^t 
maintain  an  action  on  such  poli- 
cy, notwithstanding  the  condition, 
where  it  appeared  that.^e  insurers 
denied  the  general  right  of  the  as- 
sured to  recover  anything,  and  did 
not  merely  question  the  amount  of 
damage.  Goldstone  v.  Osbomf^  550 

JOINT-STOCK  COMPANY. 

See  Promissory  Note,  2. 

1.  If  persons  connect  themselves  with 
a  company  of  this  description,  they 
are  every  one  of  them  liable  to  pay 
the  demands  upon  it.  Keasley  v. 
Codd,  ^  408 

2.  A  company  formed  for  the  pur- 
pose of  making  a  rail-way,  one  of 
the  regulations  of  which  was,  that 
15,000  shares  of  50/.  each  should 
be  raised,  and  then  that  application 
should  be  made  to  Parliament,  and 
which,  afler  continuing  for  rather 
more  than  a  year,  was  dissolved, 
because  no  eligible  line  of  road 
could  be  found,  is  not  an  illegal 
company  under  the  act  6  Geo.  1, 
c.  18,  so  as  that  a  party  who  has 
bought  shares  may  on  that  account 
recover  back  the  money  for  them : 
but  if  the  party  who  has  sold  shares 
has  not  complied  with  a  regulation 
of  the  company,  stating  that  all 
transfers,  to  be  valid,  must  be  ap- 
proved by  a  committee, — lo  that 
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LARCENY. 
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this  transfer  to  biro  was  Hot  a  l^al 
transfer, — a  person  who  has  pur- 
chased of  him  may  recover  the  mo- 
ney paid,  on  the  ground  that  the 
consideration  has  failed,  though  he 
did  not  tender  back  the  scrip  re- 
ceipts he  received.  Kempson  v. 
Saunders,  Page  366 

See  also  Maudsley  v.  Le  Blanc,  409 

2,  If  a  person  who  is  the  inventor  of 
a  scheme  get  gentlemen  to  act  as  a 
committee,  with  intention  of  form- 
ing a  joint-stock  company  to  carry 
it  into  effect,  and  he  himself  act  as 
secretary  to  the  committee,  he  can- 
not maintain  an  action  against  one 
of  the  committee  for  his  services  as 
such  secretary,  or  for  his  trouble, 
or  for  journeys  he  undertakes  in 
furtherance  of  the  execution  of  the 
scheme.     Parkin  v.  Fry,  311 

3.  If  persons  conspire  to  fabricate 
shares  in  addition  to  the  limited 
number  of  which  a  joint-stock  com- 
piany,  according  to  its  rules,  con- 
sists, in  order  to  sell  them  as  good 
shares,  they  may  be  indicted  for  it, 
notwithstanding  any  imperfection 
in  the  original  formation  of  the 
company.  Whether  scrip  receipts, 
given  by  the  bankers  of  such  a  com- 
pany in  return  for  sums  paid  as  de- 
posits, can  be  properly  described  as 
shares  in  the  indictment,  qtuere. 
Rex  V.  Mott,  521 

JUDGMENT. 
See  CouET,  1. 

JURY,  SPECIAL. 

Where  a  case  turned  solely  on  a  ques- 
tion of  law,  and  there  was  no  fact 
in  dispute  between  the  parties,  the 
Lord  C.  J.  refused  to  certify  for  the 
special  jury.   Wemys  v.  Greenwood, 

483 

KING'S  EVIDENCE. 

See  Evidence,  5. 


LANDLORD  AND  TENANT. 

See  Allegation,  'St, 

A.  makes  an  agreement  with  B.  for 
the  sale  of  premises,  at  the  time  in 
the  possession  of  C,  under  an. 
agreement  for  four  yearis,  (three  of 
which  have  expired),  and  under- 
takes to  B.  that  he  will  do  such  re- 
pairs as  are  left  undone  by  C.  at 
the  expiration  of  his  (C.'s)  tenancy. 
B.  makes  an  agreement  with  C,  in 
pursuance  of  which  C.  quits  before 
the  end  of  the  four  years,  leaving 
the  premises  out  of  repair. — Sem» 
hie,  that  A.  is  bound  to  perform 
the  repairs  at  the  time  of  C.'s  quit- 
ting, though  it  is  before  the  expira- 
tion of  the  tenancy  created  by  the 
agreement  between  A.  and  C.  If 
the  declaration  in  an  action  by  B. 
against  A.  aver  that  C.  did  not 
leave  the  premises  in  good  repair 
at  the  expiration  of  his  tenancy,  the 
agreement  between  A.  and  C.  need 
not  be  produced  to  prove  such 
averment.   Goodson  v.  Gouldsmith, 

Page  555 

LARCENY. 

See  Evidence,  7. 

I.  If  a  man  and  woman  be  indicted 
for  a  larceny,  the  latter  as  a  single 
woman,  it  is  not  sufficient  to  entitle 
her  to  an  acquittal  on  the  ground 
of  coercion,  to  prove  both  jointly 
committed  the  offence,  and  that 
she  had  lived  with  the  man  for  two 
years,  and  was  reputed  his  wife — 
but  such  evidence  must  be  given  as 
to  satisfy  the  Jury,  that  the  pri- 
soners are  in  fact  married  persons, 
though  it  is  not  absolutely  neces- 
sary to  prove  the  actual  marriage 
of  the  parties.  Rex  v.  Hassall,  434 

ft.  If  the  only  evidence  against  a  pri- 
soner  indicted  for  larceny  be,  that 
the  goods  were  found  in  his  pos- 
session sixteen  months  after  they 
had  been  stolen,  the  Judge  will  db- 
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rect  an  acquittal,    without  calling  l 
an  him  for  his  defence.      Rex  v. 
459 

LEASE. 

See  AssiONBE,  1. — Bankrupt,  16. — 
Forfeiture,  1. 

LETTERS. 

See  EyiDENGEy  1,  ^9  6.  —  Libel,  3. 
Signature,  1. 

LIBEL. 

See  Foreign  State,  1,  d. 

1.  In  an  action  for  a  libel  in  a  review, 
it  is  sufficient  to  set  out  the  con- 
tents of  an  index  (referring  to  the 
article  in  the  body  of  the  review), 
which  is  of  itself  a  libel,  and  no  re- 
ference need  be  made  to  the  article 
itself,  if  the  index  contains  per  se^ 
primd  /octet  libellous  matter. — 
Buckingham  v.  Murray^  46 

2.  If  in  a  libel  asterisks  be  put  instead 
of  the  name  of  the  party  libelled,  to 
make  it  actionable,  it  is  sufficient 

'  that  the  party  should  be  so  desig- 
nated, that  those  who  know  the 
plaintiff  may  understand  that  he  is 
the  person  meant;  and  it  is  not  ne- 
cessary that  all  the  world  should 
understand  it  But  if  witnesses, 
who  state  that  they  understand  that 
the  plaintiff  is  the  person,  also  say 
that  they  were  enabled  so  to  un- 
derstand by  the  perusal  of  another 
libel,  with  which  the  defendant  had 
no  concern,  their  evidence  ought 
to  be  laid  out  of  the  case.  Bourke 
V.  Warren,  307 

3.  If  a  letter,  set  out  as  induce- 
ment, be  alleged  to  contain  *'  the 
words  and  matter  following,"  and 
when  the  letter  is  read  in  evidence, 
it  is  found  to  contain  all  that  is 
stated  in  the  declaration  and  some- 
thing more,  this  is  no  variance. 

Ibid. 

4.  A  circular  by  the  secretary  of  a 


LIBEL. 

society,  for  the  protection  of  trade 
against  swindlers  and  sharpen,  stat- 
ing that  the  plaintifT  is  conaidered 
f^  improper  person  to  be  proposed 
to  be  ballott&i  for  as  a  member  of 
that  society,  meaning  thereby,  that 
the  plaintiff  is  a  shaiper  and  swind- 
ler, is  a  libel ;  and  if  the  jury  are 
satisBed  that  that  imputation  is 
made,  it  is  a  libel,  however  cau- 
tiously the  paper  may  be  worded. 
Goldstein  v.  Foss,  itSft 

But,  on  a  defect  in  the  declara- 
tion, the  judgment  was  arreated.--- 

Addenda  iii. 

5.  If  on  th^  trial  pf  «a  indictment  for 
publishing  an  obscene  snuff-box,  a 
witness  prove  that  the  defendant 
exhibited  to  him  the  box  produced 
on  the  trial — or,  a  box  exactly  si- 
milar— this  is  not  sufficient,  if  the 
witness  cannot  identify  it  as  the 
very  box  exhibited  to  him.  Sem- 
ble — That  a  count  diarging  the 
defendant  with  having  an  obscene 
libel  in  his  possession,  with  intent 
to  publish  it,  is  not  good.  Sex  v. 
RosensteiUf  414 

6.  In  an  action  on  the  case  for  a 
libel  in  a  newspaper,  the  ]Jain- 
tiff  cannot  give  evidence  of  the 
contents  of  a  placard  posted  in 
the  window  of  a  third  person,  al- 
though the  placard  states  what  will 
appear  in  the  defendant's  news- 
paper respecting  the  plaintiff,  and 
that  which  it  foretold  does  appear 
accordingly.     Raikes  v.  Richards, 

56ft 

7.  Semble — that  in  an  action  for  a  li- 
bel, evidence  of  facts  which  do  not 
amount  to  a  justification,  may,  un- 
der circumstances,  be  received  in 
mitigation  of  damages,  though  spe- 
cial pleas  of  justification,  which 
were  on  the  record,  have  been  with- 
drawn before  the  trial,  and  the 
plaintiff  in  consequence  is  not  pre- 
pared with  evidence  to  answer  the 
defendant's  proof.  A  witness,  who 
has  given  evidence  on  his  exami- 


MAGISTRATE. 

nation  in  cbief  as  to  the  truth  of  ■ 
libel,  may  be  naked  on  his  croaa- 
examinatioD  whether  the  MS.  of  the 
libel  waa  not  written  by  him,  and 
he  is  bound  to  answer  the  queation. 
East  V.  Chapman,  570 

UGHT. 
1.  To  constitute  an  illegal  obstruc- 
tion, by  building,  of  the  plaintifiTa 
ancient  light*;  it  ia  not  sufficient 
that  the  plaintiff  has  leas  light  than 
he  had  l^fore;  but  there  mugt  be 
such  a  privation  of  light  aa  will 
render  the  occupation  of  his  house 
uncomfortable,  and  prevent  him,  if 
in  trade,  from  carrying  on  his  hu- 
sinesa  as  beneficially  as  he  had  pre- 
viously done.  Back  v,  Stacey,  465 

LOAN. 
See  FoREioM  State,  %. 
LODGINGS. 
See  DisTBEss.  I,  2. 
1.  If  a  party  lets  lodginga  to  an  im- 
modest woman,  to  enable  her  to 
consort  with  the  other  sex,  be  can- 
not recover  in  an  action  for  the  lodg- 
ing EO  supplied ;  but  if  the  woman 
merely  lodges  there,  and  receives 
her  visitors  elsewhere,  he  may> — 
Appleton  T.  Campbell,  347 

LUNATIC. 

1.  A  person  who  in  1823  was  found 
a  lunatic  from  1809,  ia  liable  for 
necessaries  suitable  to  his  d^ree 
furnished  to  him  in  the  year  1819, 
he  at  that  time  acting  in  all  the  or- 
dinary affairs  of  life;  if  it  appear 
that  he  had  been  imposed  upon, 
it  might  be  otherwise.  Baxter  v. 
Earl  of  PoTltmoutk,  1 78 

X.  Whether  a  person  can  set  up  his 
own  lunacy  Qutere.  ibid. 

MAGISTRATE. 

See  Notice,  1. 

Semble — Proof  that  a  man  acts  as  « 

magistrate  is  proof  of  his  being  so; 

but  if  he  never  acted  as  nicb,  you 


must  produce  the  comnuaaion,  be- 
cause you  can  have  no  other  eri* 
dence.  Snon  v.  Peacock,  Pagt  {15 

MAIMING  CATTLE. 

Injuring  a  sheep  by  setting  a  dog  at 
it,  is  not  such  a  maJmii^  or  wovmd- 
ing  as  is  within  the  stat.  4  Geo^  4, 
c.  54,  a.  2.     Rex  v.  Hughes,    420 

MALICIOUSLY  ARRESTING 

AND  HOLDING  TO  BAIL. 

j^ee  Akrbbt,  1. 

1 .  An  action  lies  for  maliciously  hold- 
ing a  party  to  bail,  although  he  ia 
never  arrested,  but  is  told  that 
there  is  a  writ  out  against  him,  and 
he  goes  to  the  sheriff's  officer  and 
gives  bail.     Smalt  v.  Orey,      6QS 

%.  Form  of  declaring.  Ihid. 

MARKET, 
Semble — That  the  owner  of  a  market 
can  maintain  no  action  against  a 
person  selling  in  the  street  near  the 
market,  if  he  allows  the  area  of  the 
market  to  be  partly  used  for  pur- 
poses unconnected  with  the  market, 
although  there  may  be  sufficient 
room  lefl  in  the  market,  especiallj 
if  no  notice  was  given  to  the  de- 
fendant that  there  was  room  for 
him  to  sell  in  the  market.  Prince 
V.  Lemt,  66,  Addenda  ii. 

MERGER.  * 

See  DEtfr,  1. 

MARRIAGE. 

See  LAHCBNy,  1. 
I.  In  an  action  by  a  lady  for  a  breach 
of  promise  of  marriage,  it  ia  not 
necessary,  for  the  purpose  of  mak« 
ing  out  the  mutaal  promises,  which 
are  necessary  to  support  the  action, 
that  the  plaintiff  by  words  consent- 
ed to  accept  the  defendant :  hut  the 
jury  may  infer  such  consent  from 
the  circumstances  of  her  making 
DO  objection  at  the  dme  of  the  »t- 
fer,  and  ber  aflerwaids  recetvii^' 


668  MASTER  AND  SERVANT.         MONEY  HAD  AND  RECEIVED. 


visits  from  the  defendant  in  the 
capacity  of  a  suitor.  Daniel  v. 
Bowles,  P^g^  ^^3 

2.  To  support  an  action  for  a  breach 
of  promise  of  marriage,  if  the  de- 
fendant has  not  married  another, 
there  must  be  evidence  of  an  offer 
to  marry  on  the  part  of  the  plain- 
tiff and  a  refusal  by  the  defendant. 
But  if  the  plaintiff'^s  father  went  to 
the  defendant,  and  asked  him  if  he 
intended  to  fulfil  his  engagements 
to  his  daughter,  and  he  replied  cer- 
tainly not ;  proof  of  this  will  be 
sufficient    Gough  v.  Farr,       631 

MASTER  AND  SERVANT. 

1;  If  an  agreement  be  entered  into  for 
the  employment  of  a  clerk  for  four 
years,  from  the  1st  of  January, 
1823,  at  a  salary  of  400/.  a-year, 
and  the  clerk  be  paid  up  to  the 
1st  of  January,  18/^^5;  and  in  July, 
1825,  the  clerk  is  dismissed  from 
his  employment,  he  may  commence 
an  acion  in  M  ich  Jmas  Term, 
1825,  though  at  that  time,  accord- 
ing to  the  agreement,  a  year's  sa- 
lary would  not  be  due.  Pagani  v. 
Gandolfi,  370 

2.  If  a  clerk  be  engaged  at  a  salary  of 
100/.  a  year,  and  have  received  his 
wages  up  to  a  certain  time,  and 
serve  for  some  time  longer,  and  then 
leaves  the  service  before  the  year 
expires,  without  due  cause  and 
without  any  notice ; — whether  he  is 
entitled  to  recover  wages  up  to  the 
time  of  his  quitting — Qucere,  At 
all  events,  he  is  liable  to  a  cross 
action  for  leaving  the  service  with- 
out notice.     HuUman  v.  Boulnoxs, 

510 

3.  The  law  founded  upon  usage, 
which  justifies  the  discharge  of  do- 
mestic servants  on  giving  a  month's 
notice,  though  there  was  a  yearly 
hiring,  does  not  apply  to  a  person 
in  the  situation  of  a  clerk  to  an  ar- 
my agent  receiving  a  salary  of  500/. 
a-year.    Beeston  v.  Collyer,     607 


MESNE  PROFITS. 

In  an  action  for  mesne  profits,  the 
judgment  in  ejectment  is  conclu- 
sive of  the  plaintiff^'s  right  to  the 
premises  from  the  day  of  the  de- 
mise laid  in  the  declaration  in  eject- 
ment, but  is  no  proof  of  the  de- 
fendant's possession  at  that  time. 
The  consent  rule  admits  the  pos- 
session at  the  time  of  the  service  of 
the  declaration  in  ejectment ;  but  if 
the  plaintiff*  intends  to  go  for  pro- 
fits antecedent  to  that  time,  he 
must  give  distinct  evidence  of  the 
defendant's  possession.  Dodwell  v. 
Gibbs,  Page  615 

MILLER. 

1.  If  the  miller  to  a  vendor  of  com  re- 
ceive an  order  from  such  vendor  to 
deliver  a  quantity  of  fiour  to  the 
vendee,  and  actuaJly  deliver  a  part 
under  several  sub-orders  from  the 
agent  of  the  vendee,  and  afterwards 
refuse  to  deliver  the  remainder  on 
the  ground  of  his  having  no  more 
of  the  vendor's  Bour  in  his  posses- 
sion ;  the  vendee  may  maintain  tro- 
ver against  him,  and  will  not  be  put 
to  bring  a  special  action  of  assump- 
sit on  3n  implied  promise  to  deliver 
the  whole.     Smith  v.  Cook,      276 

2.  Where  goods  have  been  sold  by  a 
miller,  under  circumstances  which 
give  him  the  right  of  refusing  to 
deliver  them,  evidence  of  the  insol- 
vent state  of  the  buyer's  circum- 
stances cannot  be  received  in  an  ac- 
tion of  trover,  brought  by  the  in- 
dorsee of  the  bill  of  lading  against 
the  wharfingers  of  the  miller,  unless 
such  evidence  can  be  brought  home 
to  the  knowledge  of  the  plaintiffl 
IfolUday  v.  Mann,  509 

MONEY  HAD  AND  RECEIVED. 

See  Bankrupt,  13. 

The  brokers  to  certain  ship-owners 
charged  their   employers    certain 


NEGLIGENCE. 


NUISANCE. 


669 


sums  of  money  for  work  done  to 
their  ships,  under  the  head  of  steve- 
dore. The  labour  of  a  stevedore 
was  performed  by  a  roan  whom 
they  employed,  and  to  whom  they 
paid  several  sums  of  money,  but 
far  less  in  amount  than  their  own 
charges  ;  the  ship-owners  were 
aware  that  the  brokers  charged 
them  more  than  they  paid  the 
workmen,  but  made  no  objection 
on  account  of  their  zeal  and  dili- 
gence :  Heldy  that  one  of  the  work- 
men, under  such  circumstances, 
could  not  maintain  an  action  for 
the  larger  sums  received  by  the 
brokers,  as  money  had  and  received 
to  his  use.     Wilson  v.  Cohen^ 

Page  S^Z 

MORTGAGE  OF  A  SHIP. 

If  the  brokers  to  the  mortgagee  of  a 
ship,  who  has  taken  possession,  re- 
ceive the  freight,  it  is  not  recover- 
able from  them  in  an  action  of  as* 
sumpsit  by  the  assignees  of  the 
mortgagor,  (he  having  become  a 
bankrupt,)  if  a  sum  equal  in  amount 
has  been  applied  by  the  mortgagee 
to  the  payment  of  the  seamen's 
wages.     Dean  v.  M*Ghie,         387 

NEGLIGENCE. 

In  an  action  on  the  case  against  an  at- 
torney for  negligence,  if  the  decla- 
ration state  that  the  plaintiff  retain- 
ed bim  to  see  if  a  certain  security 
were  good,  and  that  he  accepted 
the  retainer  and  neglected  his  duty, 
and  represented  the  security  tb  be 
good,  and  that  the  plaintiff  advan- 
ced his  money,  and  that  the  secu- 
rity was  bad,  by  means  of  which 
the  plaintiff  lost  the  interest,  the 
gist  of  the  action  is  the  negligence ; 
and  therefore  the  statute  of  limita- 
tions runs  from  the  time  of  the 
negligence,  and  not  from  the  time 
of  the  loss  of  the  interest.  Howell 
V.  Young,  238 


NOTICE. 

See  Practice,  6. — Check,  2. — Bill 
OF  Exchange,  3,7. — Bank  Notes,  4. 

1.  A  notice  of  action  to  a  magistrate 
signed  by  a  firm  of  two  attorneys, 
who  are  partners,  and  employed  by 
the  plaintiff,  is  good.  And  if  it  be 
signed  T.  ^  fK.  A.  W.,  this  is 
good,  though  the  christian  name 
of  one  is  T,  A.,  and  of  the  other 
W.  A,,  if  there  was  no  other  firm 
of  the  same  surname.  James  v. 
Swift,  Page  237 

2.  A  notice  of  set-off  can  only  be 
given  with  the  plea  of  the  general 
issue.  If  there  be  any  other  plea 
besides  the  general  issue,  the  set- 
off must  be  pleaded.  Webber  v. 
Venn,  310 

3.  If  notice  of  disputing  an  act  of 
bankruptcy  be  served  on  the  clerk 
of  the  assignee  at  his  counting 
house,  that  is  a  good  service  of  it. 
Widger  v.  Browning,  523 

NONSUIT. 
See  Replevin,  1. 

NUISANCE. 

1 .  If  a  party  set  up  a  noxious  trade 
remote  from  habitations  and  public 
roads,  and  af\er  that  new  houses 
are  built  and  new  roads  construct- 
ed near  it;  the  party  may  continue 
his  trade,  although  it  be  a  nuisance 
to  persons  inhabiting  such  houses 
or  passing  along  such  roads.  Rex 
V.  Cross,  483 

2.  To  support  an  indictment  for  a 
nuisance,  it  is  not  necessary  that 
the  smells  produced  by  it  should 
be  injurious  to  health ;  it  is  suffi- 
cient if  they  be  offensive  to  the 
senses.     Rex  v.  Neil,  485 

3.  If  by  a  private  L-ct  of  Parliament, 
all  houses  for  the  slaughtering  of 
horses  within  one  thousand  yards 
of  a  certain  workliouse,  are  to  be 
deemed  public  nuisances  and  re- 
moved  ;  but  if  they  existed  before 


«rO  PARTNER. 

the  set,'  the  ovnen  are  to  receive 
a  compcDsaEion :  Held,  that  if  an 
indictment  be  framed  at  common 
law  with  couQis  on  that  act,  the  de- 
fendant may  be  convicted;  and  if 
he  so  carried  on  tlie  trade  as  to  be 
HI  bet  a  public  nuisance,  he  is  not 
dien  entitled  to  any  compensation. 
ifcatv.  JTatlt,  Page*6C 

OFFICE. 
5ee  Covenant,  1. 

ONUS  PROBANDI. 

Set  HUSBAKD  AND  WlF£,  6. 

OUTLAWRY. 

See  Practice,  8,  4. 

OWNER,  REPUTED. 
See  Bankrupt,  16. 

PARISH. 

On  the  question  whether  a  place  is 
parcel  of  a  certain  parish;  old  en- 
tries made  by  a  churchwarden  in  a 
book,  by  which  he  does  not  charge 
himself,  but  in  which  he  merely 
makes  statements  relative  to  repairs, 
&c,  done  to  a  chapel  in  the  parish 
church,  alleged  to  belong  to  the 
place  in  question,  are  not  evidence. 
Cooke,  (Esq.)  v.  Banks,  478 

PARTICULAR  OF  DEMAND. 
If  the  declaration  is  on  a  bill  of  e.\- 
t^Biige  and  for  goods  sold,  and  a 
particular  of  demand  is  obtained 
under  a  Judge's  order,  the  plaintiff 
may  recover  on  the  bill,  though  it 
is  not  mentioned  in  his  particular 
of  demand.  Cooper  v.  Ainoi,  367 

PARTNER. 

See  Evi]>BNCB,-4. — Perjubt,  1. 

1.  An  indorsee  of  a  bill  of  exchange 
cannot  recover  agsinat  the  accep- 
tora  of  a  bill,  accepted  by  one  who 
was  formerly  a  partner,  if  such  per- 

'   son  had  ceased  to  be  a  partner  at  | 


PARTNER. 

the  time  of  the  accepting  of  the 
bill,  even  though  the  bill  was  ac- 
cepted for  a  partnership  debt, un- 
less the  person  still  held  himself 
out  to  the  world  as  a  partner,  as  if 
he  allowed  his  name  to  remain  on 
the  door  of  the  bouse  of  buriness, 
or  the  like.  Dolman  v.  Orchard, 
Page  104 

2.  If  one  of  the  partners  gave  notice 
to  a  witness  that  they  had  ceased  to 
be  partners,  that  might  bc-eridence 
for  the  defendants ;  %ut  a  conversa- 
tion between  the  witness  and  one  of 
the  defendants,  in  which  he  so 
stated,  is  clearly  not.  Ibid. 

S.  Held,  that  the  indorsee  for  value  of 
a  bill  of  exchange  cannot  maintain 
an  action  on  a  bill  accepted  by  one 
partner  in  a  transaction  not  relat- 
ing to  the  partnership,  against  a 
secret  partner ;  because  such  secret 
partner  had  neither  privity  of  in- 
terest in  the  bill,  not  being  accep- 
ted in  a  partnership  transaction; 
nor  was  the  bill  taken  on  hia  credit, 
as  he  was  not  known  to  be  a  part- 
ner.    Lloyd  v.  A*hby,  138 

4.  Both  of  two  partners  are  liable  for 
gas  furnished,  il'they  have  both  had 
the  use  of  it,  though  the  lease  of 
the  wharf  upon  which  it  is  supplied 
is  granted  only  to  one  of  them. 
The  City  of  London  Gat  Light 
and  Coke  Company  v.  NkHoIU, 

365 

5.  If  money  be  lent  to  one  of  two 
partners  who  says  he  borrows  it  for 
the  firm,  and  he  misapply  it,  and 
there  be  proof  that  the  ptaintifflent 
it  under  circumstances  of  n^li- 
geiice  and  out  of  the  ordinary 
course  of  business,  he  cannot  reco- 
ver against  the  other  partner. 
Loyd  v.  Freshjield,  325 

6.  If  money  be  lent  to  one  partner 
on  his  individual  credit,  the  fact 
that  it  is  applied  in  discharge  of  the 
habilities  of  the  firm  will  not  enable 
the  lender  to  sue  the  firm  for  its 
repayment.  Ibid. 


PERJURY. 


PLEADIIfa 


871 


7»  If  a  party  recover  damages  m  case 
against  one  of  two  joint  coach  pk'o-* 
prietors,  for  an  injury  sustained  by 
die  negligence  of  their  servants, 
such  proprietor  may  maintain  an 
action  against  his  co-proprietor  for 
contribution,  if  he  prove  at  die 
trial  that  he  was  not  personally 
present  when  the  accident  happen- 
ed.    Wooley  V.  Batte,     Page  417 

PATENT. 

1.  On  scufa,  to  repeal  a  patent  for 
a  machine,  on  the  ground  that  it  is 
not  new,  you  may,  to  prove  that, 
put  into  the  hand  of  a  witness  who 
had  constructed  a  machine  for  the 
same  purposes,  a  drawing,  not  made 
by  himself,  and  ask  him  whether 
he  has  such  a  recollection  of  the 
machine  he  made  as  to  be  able  to 
say  that  that  is  a  correct  drawing 
of  it.  RexY.Hadden,  184 

'2.  A  patent  reciting  that  the  inven- 
tion is  for  producing  a  certain  effect 
with  a  machine,  and  that  his  ma- 
chine will  make  paper  of  all  widths, 
from  one  to  twelve  feet,  cannot  be 
Supported  if  no  one  machine  will 
produce  this  effect,  Bloxam  v. 
Elsee,  Addenda  vi 

PERJURY. 

1.  If  A.  be  indicted  for  perjury  in 
swearing  that  he  did  not  enter  in- 
to a  verbal  agreement  with  B.  &C., 
for  them  to  become  joint  dealers 
and  copartners  in  the  trade  and  bu- 
siness of  druggists ;  and  it  appear 
in  fact  that  B.  was  a  druggist, 
keeping  a  shop  with  which  A.  had 
nothmg  to  do;  but  that  A.  &  C. 
being  sworn  brokers  could  not 
trade,  and  therefore  made  specula- 
tions in  drugs  in  B.'s  name,  with 
his  consent,  he  agreeing  to  divide 
profit  and  loss  with  A.  &  C;  this 
will  not  support  the  indictment,  as 
this  is  not  the  sort  of  partnership 
denied  by  B.  upon  oath.  Rex  v. 
Tucker^  600 


2.  If  an  indictment  for  pekiury  charge 
that  the  defendant  falsdy  swore  to 
certain  facts,  and  the  deposition 
appear  to  be  joint,  and  that  his 
wife  first  deposes  to  the  facta,  and 
then  the  defendant  swear  that  he 
is  sure  that  A.  B.  is  one  of  the  per- 
sons who  assaulted,  &c.  this  is 
no  variance,  as  it  is  sufficient  fcnr 
the  indictment  to  state  the  sub- 
stance of  what  the  defendant  swore. 
Rex  V.  Grindail^  Page  563 

PLEADING. 

See  Allegation. — Autrefois  Ac- 
quit.—  False  Imprisonment,  1. 
— Warranty,  4. 

1 .  To  support  a  plea  that  the  trustees 
under  a  private  act  of  Parliament 
did  not  allow  or  permit  the  defen- 
dant to  have  the  exclusive  privilege 
of  collecting  dust  and  ashes  in  a 
certain  place,  it  is  necessary  to 
prove  some  positive  act  of  obstruc- 
tion on  their  part;  and  it  is  not 
enough  to  prove  that  a  third  party 
took  them  away,  having  a  right  to 
do  so.      Townson  v.  Oreen,       110 

^.  And  it  seems  that  this  is  no  an- 
swer to  an  action  on  a  written 
contract,  to  pay  a  certain  sum 
for  the  dust  of  a  parish,  bnt  the 
party  mnst   seek   relief  in  equity. 

Ibid. 

3.  An  averment  of  a  tender  of  a 
bail-bond  for  execution,  is  not 
proved  by  evidence  of  the  sheriff's 
ofHcer  going  to  the  defendant  and 
asking  him  to  sign  the  bail-bond, 
no  bond  being  produced,  he 
having  none  with  him,  and  his  as- 
sistant only  having  some  blank 
bonds  in  his  pocket,  which  he  al- 
ways carried.     Jarmain  v.  Algar^ 

t4>9 

4.  Form  of  a  count  for  maliciously 
holding  to  bail,  where  there  has 
been  no  arrest.     Small  v,  Gray^ 

605 
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PRACTICE. 


PRINCIPAL  AND  AGENT. 


POSSESSION. 

See  Labcent,  %. 

PRACTICE. 

See  Jury  (Special),  1. — Notice,  2. 
* — Puis  darrien  continuance,  1. 
— ^Trial,  1,2. 

1.  Scire  facias  on  a  forfeited  recog- 
nizance. Mode  of  proceeding. 
Rexv.Wiblin,  Page  10 

2.  A  plaintiff  may  be  nonsuited  after 
a  plea  of  tender.  Anderson  v.  Skaw^ 

85 

3.  If  a  plaintiff  in  a  writ  of  error  to 
i;everse  an  outlawry,  has  assigned 
as  error,  that  he  was  beyond  sea 
when  the  exigent  was  awarded,  and 
the  defendant  in  error  plead  that 
"  he  left  the  realm  of  his  fraud  and 
covin,  and  to  defeat  him  of  his  just 
debt,  and  for  the  purpose  of  avoid- 
ing the  outlawry,"  and  on  this  plea 
issue  be  taken :  at  the  trial  the 
defendant  in  error  begins.  Bryan  v. 
JVagstaff\  125,  Addenda  ii 

4.  If  on  the  trial  it  appear  that  a  suit 
was  commenced  against  him  by 
original,  and  instead  of  giving  bail 
he  evades  the  officer,  and  goes 
abroad,  this  is  evidence  to  induce 
die  jury  to  presume  that  he  went 
out  of  the  country  to  avoid  outlaw- 
ry ;  because  he  must  be  supposed 
to  consider,  that,  if  he  is  so  sued, 
and  does  not  appear,  an  outlawry 
will  follow.  But  if  the  proceeding 
against  him  had  been  by  bill,  it 
would  be  otherwise.  Ibid, 

5.  Whether  the  plea  of  the  defendant 
be  good  in  law — Qtusere,         Ibid. 

6.  If  a  party  to  a  cause  is  abroad,  but 
emplovs  an  attorney  to  conduct  it, 
he  will  be  presumed  to  have  left  in 
the  hands  of  that  attorney  all  papers 
material  to  the  cause;  and  there- 
fore, if  on  the  18  th  iyt  December, 
between  the  hours  of  five  and  six 
in  the  afternoon,  notice  is  given  to 
his  attorney  to  produce  a  paper 
material  to  the  cause,  and  the  trial 


comes  on  on  the  15th  of  December, 
this  notice  to  produce  is  sufficient ; 
and  if  the  paper  be  not  produced, 
the  other  party  may  give  second- 
ary evidence  of  its  contents.  S,  C. 

Page  126 
7.  After  the  plaintiff  has  closed  his 
case,  the  learned  Judge  will  gene- 
rally allow  him  to  adduce  fresh  evi- 
dence to  obviate  objections,  which 
are  beside  the  justice  of  the  case, 
but  not  to  get  rid  of  any  difficulty 
on  the  merits.  In  actions  by  the 
assignees  of  bankrupts,  if  the  com« 
mission  issued  between  the  2d  of 
March  and  the  1st  of  September, 
the  formal  proofs  in  support  of  the 
commission  must  be  made  out  by 
parol  evidence  of  the  trading,  act 
of  bankruptcy,  &c.,  whether  notice 
of  disputing  them  has  been  given 
or  not.  Semble,  that  evidence  of 
the  mere  fact  of  a  bankrupt  having 
drawn  or  indorsed  a  bill  for  lOOL, 
and  of  that  bill  being  over-due  m 
£he  hands  of  a  holder,  is  not  suffi- 
cient proof  of  a  petitioning  credi- 
tor's debt,  without  'proof  of  a  de- 
fault in  the  acceptor.  Giles  v. 
Powell^  259 

PRESUMPTION. 
iSVe  Evidence,  1. — Seduction,  1. 

PRINCIPAL  AND  AGENT. 

See  Carrier,  4. 

1.  If  an  agent  employed  to  sell  coals 
make  a  bargain  in  his  own  name 
with  a  tradesman,  to  fumbh  him 
with  coals  on  credit,  for  which  in 
return  he  is  to  receive  goods  on 
credit,  and  the  coals  and  the  goods 
be  both  delivered,  the  real  seller  of 
the  coals  may  recover  the  price  of 
the  tradesman,  if  his  name  be  in 
the  ticket  sent  with  the  coals  as  the 
seller ;  because  the  tradesman,  af- 
ter that,  is  bound  to  enquire  into 
the  nature  of  the  agent's  situation, 


PRISONER. 


and  ghould  not  continue  to  treat 
him  as  a  principa).  Pratt  v.  Wil- 
i^y,  Pagg  330 

3.  If  before  tending  goods  by  a  car- 
rier, the  sender  applies  at  his  wharf 
to  know  at  what  price  certain  goods 
will  be  carried,  and  he  is  told 
is.  6d.  per  cwt.,  by  a  clerk  who 
is  transacting  the  businesB  there, 
and  on  the  faith  of  this  be  sends 
the  goods:  the  carrier  cannot 
charge  more,  although  it  be  proved 
that  the  carrier  had  previously  or- 
dered his  clerks  to  charge  all  goods 
according  to  a  printed  book  of 
rates,  in  which  St.  ti.  per  owl.  was 
set  down  for  goods  of  the  sort  in 
question,  ffmkfiefd  v.  Packing- 
Ion,  599 

3.  If  a  person  employed  by  the  ad- 
ministrator of  a  deceased  debtor, 
to  wind  up  the  concerns  of  the  de- 
ceased's business,  give  an  under- 
taking to  a  creditor  of  the  deceas- 
ed, to  furnish  money  to  meet  an 
acceptance  which  such  creditor  has 
given,  in  furtherance  of  an  accom' 
modation  arrangement  for  delaying 
payment,  in  the  hope  that  funds 
may  be  forthcoming,  he  is  liable  on 
such  undertaking,  though  he  was 
merely  a  clerk,  and  had  no  interest 
in  tlie  goods  sold  by  the  crciiiior, 
and  had  not  received  any  funda 
which  he  could  apply  lo  the  dis- 
charge of  ihedebt.  Maudv.  WaUr- 
houie,  £79 

PRINTER. 

A  printer  cannot  recover  against  the 
publisher  for  printing  a  work,  which 
contains  the  life  of  a  prostitute  and 
the  history  of  faer  amours  with  va- 
rious persons,  and  it  is  no  answer 
that  the  parties  are  in  pari  delicto. 
Poplett  V.  Stackdak,  1 98 

PRISONER. 
See  Day  Rule,  I, 


PROMISSORY  NOTE.    673 

PHtVILEGED  COMMUNICA- 
TIONS. 


PRIZE  FIGHT. 

1.  All  persons  present  countenancing 
a  prize  fight  are  guilty  of  an  ofibnte. 
Rex  V.  Billingham,  284 

2.  When  a  priae  fight  ia  expected,  die 
magistrates  ought  to  cause  the  in- 
tended combatants  to  be  brou^t 
before  them,  and  compel  them  to 
enter  into  securities  to  keep  tbe 
peace  till  the  assizes  or  sessiohs, 
and  if  they  refuse  to  eirter  into  se- 
curities, to  rommit  theco'.        PAd. 

PROHIBITED  GOODS. 

iSetf  CoNTRABAKD,  I. 

PROMISE  OF  MARRIAGE, 
BREACH  OF. 
See  Mabbiaoe. 

PROMISSORY  NOTE. 

1.  The  declarations  of  a  former  hold- 
er of  a  promissory  note,  payable 
on  demand,  made  wliile  he  was  the 
holder,  are  not  evidence  for  the  de- 
fendant in  an  action  by  a  subse- 
quent holder,  unless  the  note  had  . 
been  presented  for  payment  before 
such  declarations  were  made.  Ba- 
rougk  V.  fVttite,  8 

2.  Certaiap^sonSidirectoraofa-COtn.' 
pany,  borrowed  of  certain  bankers, 
for  the  use  of  the  company,  20001.,' 
for  which  they  gave  a  joint  oAdte- 
veral  note.  Shortly  after,  at  a 
meeting  of  the  directory,  af  which 
one  of  them  was  not  present,  h'klF 
the  money  was  paid  on,  and'S  Jobt 
promissory  note  drawn,  to  mtl^ 
the  signatures  of  all  the  directtnn 
were  obtained.  This  note,  on  bfc- 
ing  tendered  to  the  baOkerii,  was 
refused;  upon  which  the  secretary 
to  the  company,  who  had  no  gen^ 
ral  authority,  consaltett  with  ttfo 


PUBLICATION  IN  NUMBERS. 


RECEIVER,  &c. 


of  the  directors,  neither  of  them 
being  the  one  who  did  not  attend 
the  meeting,  and  with  their  permis- 
sion added  to  the  note  the  words 
jointly  and  severally : — Held,  in  an 
action  on  the  note  by  tlie  bankers 
against  such  one  director,  that  he 
was  not  liable,  though  on  being 
written  to  for  payment,  his  only  re- 
ply was,  "  that  from  the  death  of  a 
relation  he  coidd  not  then  attend 
to  the  subject,  but  would  give  it 
his  earliest  attention:" — Held  also, 
in  the  same  case,  that  such  one  di- 
rector was  not  liable  upon  the 
original  consideration,  though  he 
was  present  when  the  money  was 
borrowed,  it  appearing  that  one  of 
the  plaintiffs,  the  firm  being  com- 
posed of  three,  was  an  original 
holder  of  shares  which  had  been 
afterwards  sold,  and  the  produce 
of  them  paid  to  another  of  the  plain- 
tiffs,   Perring  (Bart.)  v.  Hone, 

Page  401 

PROMOTIONS,  293,  641. 

PROOF. 

iS!e«  Allegation,  1. — Ejectment,  2. 
— Libel,  2,  5. — Seduction,  I, — 
Will,  1. — Word. 

PROSTITUTION. 
See  Bono,  1. — Lodgings,  1. 

PUBLICATION  IN  NUMBERS. 

If  a  party  agrees  to  take  a  work  which 
is  to  be  published  in  eighteen  num- 
bers, at'  intervals  of  two  months ; 
and  after  receiving  several  num- 
bers, refuses  to, take  any  more,  and 
also  jto  pay  for  tliose  which  he  has 
had;  an  action  will  lie  for  the  price 
of  the'  latter,  and  the  statute  of 
frauds  does  not  apply,  though  the 
original  contract  was  not  to  be  exe- 
cuted within  a  year,  for  the  law  in 
such  case  will  imply  a  further  con- 
tract to  pay  for  each  number  as  it 
is  delivered.  Mavor  v.  Pyne^    91 


PUBLIC  HOUSE. 

1 .  In  assumpsit  on  an  agreement  to 
transfer  a  public  house,  and  assign 
the  licences,  the  parties  binding 
themselves  in  a  penalty  for  the  per- 
formance of  the  terms ;  if  the  vend- 
or could  not  assign  the  licences,  and 
the  vendee  had  pot  the  money 
ready  at  an  appointment  to  setde 
the  business,  die  penalty  cannot  be 
recovered;  but  if  the  vendee  has 
paid  the  deposit,  it  may  be  reco- 
vered back.     Clarke  v.  King^ 

Page  286 

2.  A  check  upon  a  brewer's  house  is 
not  sufficient  in  such  a  case  if  ten- 
dered in  payment,  though  it  be 
proved  to  be  the  constant  practice 
to  use  checks  instead  of  money,  in 
order  to  prevent  robbery,  on  ac- 
count of  the  lateness  of  the  hour  at 
which  settlements  take  place  in  the 
transfer  of  public  houses.        Ibid, 

PUIS  DARRIEN  CONTINU- 
ANCE. 

A  plea  "  puis  darrien  can^uance** 
may  be  received  at  Nisi  Prius  on 
paper,  and  need  not  be  transcrib- 
ed on  parchment.  Myers  v.  Tay- 
lor^  d06 

RACE. 

See  HpusE-RAcs. 

RECEIPT. 

See  Joint  Stock  Company,  3. — 
Stamp,  1,  2. 

A  paper  in  the  form  of  a  receipt,  if 
it  is  not  given  in  evidence  as  a  re- 
ceiptf  does  not  require  a  stamp. 
Brookes  v.  Davies^  186 

RECEIPT  OF  THE  MASTER  OF 
A  SHIP. 

See  Trover,  2. 

RECEIVER  OF  STOLEN  SECU- 
RITIES  FOR  MONEY. 

A  receiver  of  stolen  securities  for 
money  is  not  punishable  as  an  ac- 
cessory to  the  felony  under  the  stat 
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3  Geo.  4,  c.  24.  It  is  considered 
that,  from  its  inaccuracy,  no  con- 
viction can  take  place  on  that  sta- 
tute. Rex  V.  King,  Page  412 
But  see  the  stat.  7  &  8  Geo.  4,  c.  29. 

RECOGNIZANCE. 

If  a  recognizance  be  estreated  at  the 
Quarter  Sessions,  and  a  writ  issue 
to  the  sheriflTto  levy  under  the  stat. 
3  Geo.  4,  c.  46,  and  the  sheriff  levy 
the  amount ;  the  Court  of  Quar- 
ter Sessions  has  the  power  to  miti- 
gate the  amount,  although  the  mo- 
ney has  been  actually  levied,  and 
the  sheriff  must  pay  back  the  dif- 
ference to  the  party. — Whether  on 
such  a  levy  the  sheriff  is  entitled 
to  poundage — Qucere,  Haynes  v, 
Haytofiy  621 

REGISTRY  OF  DEEDS. 

An  examined  copy  of  the  registration 
of  a  deed,  in  the  registry  of  the 
county  of  Middlesex,  is  admissible 
as  secondary  evidence  of  its  con- 
tents. Doe  d.  Ubele  v.  Kilner,  289 

RENT. 
5tfe  Double  Rent,  1. — Sheriff,  1,  2. 

REPAIRS. 

See  Agreement,  S. 

REPLEVIN. 

In  replevin,  if  the  defendant  avow  for 
rent  in  arrear,  and  the  plaintiff  re- 
plies non  tenuit,  on  which  issue  is 
.  joined ;  if  the  plaintiff  does  not  ap- 
pear by  himself  or  his  counsel  to 
open  the  pleadings,  he  may  be  non- 
suited, though  it  is  the  defendant's 
record.  Symes  v.  Larby,  35  S 

SCHOOLMASTER. 

See  Frauds,  Statute  of,  1. 

SCRIP  RECEIPTS. 
See  Joint  Stock  Company,  2. 

SEARCH  WARRANT. 

See  Bankrupt,  15. 
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SECRETARY. 
See  Joint  Stock  Company,  S. 

SECURITIES. 
See  Embezzlement,  1. 

SEDUCTION. 

In  trespass  for  seducing  the  plaintiff's 
niece  and  servant,  per  quod  servi^ 
thtm  amisit,  evidence  that  the  party 
seduced  (being  about  sixteen  yeara 
of  age)  occasionally  assisted  in  the 
household  work,  no  servant  being^ 
kept  in  the  family,  is  sufficient  to 
constitute  the  relation  of  master 
and  servant  between  the  uncle  and 
niece ;  and  such  relation  is  not  de- 
stroyed by  the  circumstance  of  the 
niece  being  entitled  on  her  coming 
of  age  to  a  sum  of  nearly  500/.,  of 
which  the  interest  is  applied  in  the 
mean  time  for  her  benefit.  Proof 
in  such  case  that  the  niece,  af^er 
her  seduction  and  abandonment  by 
the  defendant,  returned  to  her 
uncle's  house,  where  she  continued 
some  time  in  a  state  of  great  agita- 
tion, and  received  medical  attend- 
ance, and  was  obliged  to  be  watch- 
ed lest  she  should  do  herself  some 
injury,  is  sufficient  to  raise  the  pre- 
sumption of  that  loss  of  service  by 
the  uncle  which  is  necessary  to 
maintain  the  action.  Manvell  v. 
Thomson,  Page  303 

SERJEANTS'  INN,  FLEET 
STREET. 

The  occupiers  of  houses  in  Serjeants' 
Inn,  Fleet  Street,  are  not  liable  to 
pay  poor's  rates  to  the  parish  of  St. 
Dunstan  in  the  West.  King  yr.,But- 
tenvorth,  391 

SERVICE  OF  NOTICE. 

See  Notice,  3. 

SERVICE,  LOSS  OF. 
See  Seduction. 

If  the  plaintiff's  son,  who  was  in  fact 
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SHERIFF. 


his  servant  in  deliw&ing  parcels 
from  a  stage  coach,  receive  an  in- 
jury by  which  the  father  is  depriv- 
ed of  his  services,  the  father  is  not 
entitled,  as  part  of  the  damages  in 
an  action  for  the  loss  of  his  son's 
service,  to  have  a  compensation  for 
the  injury  done  to  his  parental  feel- 
mgs.     Flemington  y^Smithers, 

Page  292 
SET-OFF. 

See  Apprbntice,  1. — Notice,  2, 

SHARES. 
See  JoiKT  Stock  Company,  2. 

SHERIFF, 
See  Writ,  I. 

1.  If  the  attorney  for  an  execution 
creditor,  on  being  informed  of  a 
claim  by  the  landlord,  for  rent,  di- 
rect the  sheriff's  officer  to  with- 
draw  the  execution,  and  he  do  so, 
and  the  plaintiff  sue  out  a  ca,  sa. 
for  the  debt,  such  execution  cre- 
ditor cannot  bring  an  action  against 
^e  sheriff,  for  falsely  returning  to 
the  fi,  fa,  that  so  much  rent  was 
due,  and  he  will  not  be  entitled  to 
recover,  though  he  shew  that  the 
supposed  landlord  had  not  a  right 
to  the  rent  claimed,  and  that  the 
attorney,  at  the  time  he  directed 
the  officer  to  withdraw  the  execu- 
tion, did  not  know  wliat  the  land- 
lord's title  was.  Stuart  v.  Whitta- 
her,  1 00 

2.  If  an  agreement  for  the  assignment 
of  a  piece  of  ground,  on  payment 
of  a  sum  of  1^60/.  contain  a  clause 
that  the  party  agreeing  to  take  the 
assignment  shall  pay  and  allow  at 
the  rate  of  100/.  per  annvm^  from 
the  time  of  taking  possession,  till 
the  completion  of  the  purchase,  in 
eqnal  half-yearly  payments,  a  she- 
riff, on  a  writ  ofji.fa.,  has  a  right, 
under  such  clause,  to  treat  the 
100/.  as  rent,  and  deduct  it  out  of 
the  proceeds  of  the  execution. 
Saunders  v.  Musgrave^  (Bart). 

294ft  Addenda,  ix. 


SHIP. 

S,  Trespass  does  not  lie  against  a 
sheriff  to  recover  damages  for  the 
seizure  of  property  by  his  bailiff, 
under  a  writ  of  levari  facias  issued 
on  a  suit  in  the  county  court,  be- 
cause the  sheriff  is,  in  such  case,  a 
judicial  and  not  a  ministerial  offi- 
cer. Tinsley  v.  Nassau,  Page  5%2 

4.  A  sheriff's  officer  may  recover  the 
usual  cation  fees,  notwithstanding 
the  Stat.  2S  H.  6,  c.  9.  Townsend 
V.  Carpenter,  118 

SHIP. 

See  Demurrage. — Money  bad  and 

RECEIVED,  I.-^MORTOAOE  OF  ShIP,  1. 

1.  If  in  a  case  where  (there  being  no 
charter  par^)  the  captain  of  a  ship 
delivers  the  cargo,  and  as  the  best 
thing  he  can  do  for  all  parties,  under 
the  existing  circumstances,  takes  a 
bill  of  the  agent  of  the  persons  to 
whom  the  cargo  on  board  belongs, 
for  the  amount  of  the  freight :  Uiis 
does  not  discharge  the  owners  of 
the  cargo,  but  they  are  liable  ibr 
the  freight,  if  the  bill  be  dishonour- 
ed ;  but  if  it  appear  that  he  might 
have  had  his  money  of  the  agent, 
and  chose  to  take  the  bill,  it  is 
otherwise.  Strong  v.  Hart,        55 

2.  By  a  charter  party,  on  a  voyage 
from  Liverpool  to  the  West  Indies, 
and  from  thence  to  London  or  Li- 
verpool, it  is  agreed,  that  a  brig 
"shall  be  made,  and  during  the  voy- 
age kept  tight,  staunch,  &c.  at  the 
owner's  expense,  and  that  the 
freighter  shall  pay  freight  at  the 
rate  of  200L  per  month,  for  any 
time  (beyond  six  months)  that  she 
may  be  employed,  tlie  pay  to  com- 
mence from  the  day  of  sailing,  till 
her  arrival  into  dock  at  the  home- 
ward port  of  discharge."  The  ves- 
sel was  obliged  to  remain  twenty- 
eight  days  at  St.  Domingo,  for  the 
purposes  of  rep w,  the  repairs  being 
done  at  the  expense  of  the  owner: 
— Heldy  tliat  during  those  twenty- 
eig^t  days  the  vessd  was  employed 


SLANDER. 


STAMP. 


677 


by  the  freighter,  within  the  terms 
of  the  charter  party.  Ripley  v. 
Scaife,  Page  IS2 

3.  If  by  some  mistake  of  a  (hip's  ma- 
nifest, a  suit  is  commenced  in  a  fo- 
reign pdrt  agai|3St  the  c^pt^in,  for 
a  supposed  surreptitious  landing  of 
a  part  of  his  cargo,  by  which  he  is 
delayed  in  prosecuting  bis  voyage, 
there  being  no  suit  against  the  ship : 
This  is  not  a  loss  on  which  the  un- 
derwriters on  the  ship  are  liable. 
Bradford  v.  Levy,  P^^  137 

^.  If  one  execute  a  ship's  articles,  to 
serve  on  board  as  an  able  seaman, 
at  certain  wages,  and  when  on 
board  act  as  a  cuddy  servant,  if 
there  b^  no  express  agreement  that 
he  shall  receive  separate  wages  as 
a  cuddy  servant^  he  can  maintain 
no  action  against  the  captain  for 
wages  in  that  capacity.  Whether 
he  could,  if  there  were  an  express 
agreement, —  Qucere  ?  D after  v. 
Cressjvell,  161 

SIGNATURE. 

1.  A  person  after  be  became  a  bank- 
rupt, and  before  he  had  got  his  cer- 
tificate, called  at  the  office  of  his 
attorney,  to  whom  he  was  indebted, 
and  wrote  there  (the  attorney  not 
being  at  home)  a  letter  promising 
to  J)ay  him  a  sum  of  \  00/.  The 
only  signature  was  a  flourish  of 
the  pen,  which,  it  was  contended  by 
the  plaintiff,  formed  tlie  letter  M. 
the  initial  letter  of  the  defendant's 
name:  Held  that  if  it  was  an  M. 
it  was  not  a  sufficient  signature 
under  the  statute  6  Geo.  4,  c.  16, 
s.  131.  Semhle,  that  if  such  a 
letter  be  without  date  the  time  it 
was  written  cannot  he  proved  by 
parol  evidence.  Hubert  v.  Moreau^ 
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SLANDER. 

See  Allegation,  S. 
1.  Action  lies  against  a  parson  for 
saying  of  an  U>tt  Qi^  tavern  keeper, 


**  you  are  a  pauper^  and  will  be  in 
the  bankrupt  list  in  less  than  twelve 
months ;"  and  it  is  not  necessary  to 
support  an  action  for  words  spoken 
of  a  man  in  his  trade,  that  his  trade 
should  be  averred  in  the  declara- 
tion to  be  such  a  one  as  will  make 
him  liable  to  the  bankrupt  laws. 
And  proof  at  the  trial  that  be  has 
once  sold  spirits  to  be  consumed 
out  of  his  house  is  sufficient  proof 
of  bis  being  a  trader.  Whiitmgton 
v.  filadwin.  Page  146 

%,  In  an  action  for  slanderous  words 
charging  a  baker  with  selling  adul- 
terated flour,  if  the  declaration  al- 
leges ^s  special  damage,  that  several 
persons,  (naming  them)  discon- 
tinued to  take  his  bread:  the 
person  of  whom  they  used  to  buy  it, 
cannot  be  asked  what  reason  they 
gave  for  ceasing  to  take  it  any 
longer,  but  the  persons  themselvjes 
must  be  called  to  prove  their  mo- 
tives. TUh  V.  Parsons^  %0\ 

STAMP. 

See  Agreement,  1. — Bill  of  Ex- 
change, 1,  5. — Covenant,  2, — 
Receipt,  I. 

1 .  A  receipt  given  by  tbe  stage  man- 
ager of  a  theatre,  "  in  ^isfaction 
of  all  my  claims  for  the  last  season," 
does  not  require  die  stamp  of  a  re- 
ceipt in  full  of  all  demands.  Dih- 
din  V.  Morris,  44 

2.  A  receipt  for  52/.  10*.  requires  on- 
ly a  stamp  for  that  amount,  though 
it  mentions  100/.  paid  before.  /6m/. 

3.  A  bond  for  foreign  stodc,  signed 
in  Paris,  but  issued  in  England, 
does  not  require  an  English  stamp. 
Yrisarri  v.  Clement,  223 

4.  If  an  instrument  has  been  origin- 
ally unstamped,  but  has  been 
stamped  on  payment  of  the  penalty, 
it  is  admissible  in  evidence,  though 
the  receipt  for  the  penalty  has  been 
erased,  provided  it  be  proved  that 
such  receipt  had  been  indorsed  on 
it.  It  is  not  necessary  to  prove 
U»is€ommi8^oner 's  signature  to  such 
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a  receipt  The  Apothecaries'  Com" 
pany  v.  Femyhough^        P^g^  488 

5.  When  it  is  objected  that  an  agree- 
ment, which  bears  a  1/.  stamp,  is 
inadmissible,  because  it  contains 
more  than  1080  words,  the  coun- 
sel making  the  objection  must  be 
prepared  with  a  witness  who  can 
prove  that  he  has  counted  the 
words,  and  can  positively  state 
their  number.  The  receipt  for  the 
penalty  put  on  an  agreement  at 
the  stamp  ofiBce,  when  it  is  stamp- 
ed there  on  payment  of  the  penal- 
ty, is  not  to  be  reckoned  in  count- 
ing, whether  the  agreement  '<  with 
every  receipt  &c.  indorsed  there- 
on," contains  1080  words,  though 
the  agreement  cannot  be  read  un- 
less such  receipt  for  the  penalty  is 
indorsed  on  it.  Botvring  v.  Stevens, 
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6.  If  parties  enter  into  a  written  agree- 
ment, which  is  duly  stamped,  and 
indorse  new  terms  on  it,  varying 
the  former  agreement,  such  new 
terms  will  not  be  admissible  in  evi- 
dence without  a  fresh  stamp ;  and 
as  the  entering  into  new  terms  put 
an  end  to  the  original  agreement, 
the  plaintiff  cannot  proceed  upon 
that ;  and  although  there  be  counts 
in  the  declaration  framed  on  each 
agreement ;  the  plaintiff  must  be 
nonsuited.  Reed  v.  Deere,        624 

STATUTE  OF  FRAUDS. 

See  AccBPTAMCE,  1. — Statute  of 
Limitations,  1. 

A  promise  by  a  party  to  execute  a 
bail-bond  on  a  writ  to  be  sued  out 
against  A.  B.,  in  consideration  of 
the  plaintiff's  forbearing  to  arrest 
A.  B.  on  a  writ  already  sued  out, 
is  not  a  promise  to  answer  for  the 
debt,  &c.  of  another,  under  the  4th 
section  of  the  statute  of  frauds. 
Jarmain  v.  Algar,  249 

STATUTE  OF  LIMITATIONS. 

See  Negligence,  1 . 
A  person  borrowed  a  sum  of  money 


in  the  year  1807 :  in  the  year  1815 
he  stated  by  parol  to  the  attorney 
of  the  party  entitled  to  it,  that  he 
had  made  provision  by  his  will,  and 
had  directed  his  executors  to  pay  it 
at  his  death.  He  died  in  the  year 
1825,  without  having  made  any 
such  provision  i^Held,  in  an  action 
against  the  executor,  that  the  pro- 
mise was  good,  and  the  money  re* 
coverable :  that  neither  the  statute 
of  frauds  nor  the  statute  of  limita- 
tions applied  to  the  case :  and  that 
a  moral  obligation  to  pay  was  a  suf^ 
ficient  consideration  for  the  pro- 
mise.  Wells  V.  Norton,  Page  888 

STOLEN  GOODS. 

If  a  party  has  good  reason  to  believe 
that  his  goods  have  been  stolen,  he 
cannot  maintain  trover  against  the 
person  who  bought  them  of  the  sup- 
posed thief,  without  having  done 
every  thing  in  his  power  to  bring 
the  thief  to  justice.  Gimson  v. 
Woodfull,  41 

STOPPING  IN  TRANSITU. 

See  Carrier,  1. 

If  trover  is  brought,  and  the  intended 
defence  is,  that  the  defendant  was 
the  consignor  of  the  goods,  and  bad 
a  right  to  stop  thenvm  transUu,  and 
the  plaintiff,  in  anticipation  of  this, 
set  up  that  he  bond  fide  bought  the 
goods  of  such  consignor  before  die 
stoppage  in  transitu — If  it  appear 
that  the  purchase  by  the  plaintif 
was  by  a  written  agreement,  such 
agreement  must  be  produced ;  and 
if  it  is  not,  the  plaintiff  will  not  be 
allowed  to  give  other  evideDoe  of 
his  buying  the  goods.     Brain  v. 
Harden,  52 

SUBSCRIPTION. 

See  Club-House,  1. 

TENANCY,  EXPIRATION  OF. 

See  AoREEMBNTy  8. 


TIMBER. 


TRADE. 
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TENDER. 

1«  If  ten  sovereigns  are  offered  to  a 
person,  and  he  is  told  that  he  may 
"  take  those  ten  sovereigns  in  full 
of  his  demand^**  that  is  not  a  good 
tender.     Cheminant  v.  Thornton^ 

Page  50 

2.  StmhUf  that  a  tender  must  he  taken 
to  be  made  on  the  behalf  of  the 
person  who  owes  the  money.  Ibid. 

3.  If  a  person  put  down  a  sum  of 
money,  and  the  plaintiff*  offer  to 
take  it  in  part,  and  the  defendant 
will  not  allow  him  to  do  so,  saying 
that  no  more  is  owing — This  is  not 
a  good  tender,  because  a  person 
tendering  money  should  tender  it 
without  making  any  terms,  and 
leaving  it  open  for  one  party  to  say 
that  more  was  due,  and  to  the  other 
that  the  sum  tendered  was  sufficient. 
Peacock  V.  Dickson,  51 

4.  If  a  third  person,  present  at  an  in- 
terview between  plaintiff*  and  de- 
fendant, when  defendant  was  will- 
ing to  pay  10/.,  offer  to  go  up  stairs 
and  fetch  that  sum,  but  is  prevent- 
ed by  the  plaintiff*  s  saying  he  can- 
not take  it — such  offer  is  a  good 
tender ;  and  though  the  defendant 
did  not  at  the  time  take  notice  of 
what  was  done,  yet  his  pleading  it 
afterwards  is  a  sufficient  ratification 
of  the  act.  Harding  v.  Davies,  77 

TESTATOR. 
See  Will,  2. 

THREATENING  TO  PROSE- 
CUTE. 

See  Indictment,  2. 

TIMBER. 

Two  persons  were  indicted  on  the  6 
Geo.  3,  c.  36,  for  lopping  and  top- 
ping an  ash  timber  tree,  without 
the  consent  of  the  owner.  The 
owner  died  before  the  trial,  having 
first  given  orders  for  the  apprehen- 
sion of  the  prisoners  on  suspicion. 
The  offence  was  committed  at  eleven 
o'clock  at  night,  and  the  prisoners, 


when  detected,  ran  away.  The 
land-steward  of  the  owner  proved, 
that  he  had  not  given  any  consent, 
and  did  not  believe  that  his  master 
had: — Held,  that  this  was  evi- 
dence from  which  the  jury  might 
infer  that  no  consent  had  been  given 
by  the  owner.  Rex  v.  Hazy  and 
Collins,  Page  458 

Note. — This  statute  is  now  repealed, 
and  other  provisions  substituted  by 
the  stats.  7  &  8  Geo.  4,  c.  29  &  80. 

TITHES. 

1.  The  time  when  the  tithe  of  pota- 
toes becomes  the  pro^ierty  of  the 
parson  is  when  they  are  dug  up  and 
laid  in  heaps,  and  not  when  they 
are  "  houghed  out,"  while  remain- 
ing in  the  ground.  Bear  block  (Clerk) 
V.  Hancock,  425 

2.  Evidence  is  admissible  in  an  action 
for  tithes  on  stat.  37  Hen.  8,  of  the 
fact  of  some  of  the  parishes  in  Lon- 
don paying  at  the  rate  mentioned 
in  the  decree  made  by  virtue  of  that 
statute,  in  order  to  raise  a  pre- 
sumption ihat  such  a  decree  had 
been  enrolled,  no  entry  of  such  en- 
rolment being  to  be  found ;  a  copy 
of  the  decree  annexed  to  the  statute, 
in  a  printed  copy  obtained  from  the 
King's  printer,  being  produced. — 
Macdougall  v.  Young,  278 

TOMBSTONE. 

1.  Trespass,  and  not  case,  is  the  pro- 
per form  of  action  for  taking  away 
a  tombstone  from  a  church-yard, 
and  obi  iterating  an  inscription  made 
upon  it.     Spooner  v.  lirewster,  34 

2.  After  a  man's  return  from  trans- 
portation, he  may  maintain  trespass 
for  injury  done  to  a  tombstone 
erected  by  his  wife  during  his  ab- 
sence. Ibid, 

TRADE. 

See  Nuisance,  1,  3. — Word. 

If  one  allow  another  to  trade  in  his 
own  name,  and  as  carrying  on  the 
business  for  himself,  a  payment  to 
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■uch  penon  is  «  good  bar  to  an  ac-  | 
tion  by  the  penon  lo  allowing  him 
to  trade;  and  for  goods  sold  in  the 
trade,  the  person  so  carrying  it  on 
may  recover,  unless  the  person  fbr 
whom  it  is  carried  on  assert  bis  or 
her  ovn  right  to  the  snm  due. — 
Qardintr  t.  Davii,  Page  49 

TRANSITU.  STOPPING  IN. 

See  Stopping  ih  Tbahsitd. 

TRESPASS. 

Ste  False  Iupbiboiiiient,  0. — 

Tohbbtohb,  1,  2. 

TRIAL. 

I.  A  Judge  at  Nin  Prhu  will  put 
off,  on  sufficient  cause,  a  trial,  on 
application  by  a  plaintifT,  tUl  the 
next  sittings,  if  it  be  in  Term,  or 
for  a/ew  days,  if  it  be  after  the 
Term,  hut  if  longer  delay  be  re- 
quired, the  plaintiff  can  only  ob- 
tain it  by  withdrawing  the  record. 
Cartit  V.  Barker,  1 85 

g.  If,  at  the  assizes,  a  prisoner  is  tried 
for  a  misdemeanor  under  tlie  com- 
mission of  gaol  delivery,  and  dur- 
ing the   trial  becomes  ill,   and  is 
oUiged  to  besaaistedout  of  Couit, 
the  Judge  will  discharge  the  jury; 
and  (he  consent  of  his  counsel  that 
the  trial  shall  proceed  in  his  ab- 
sence, is  not  sufficient  to  authorise 
the  trial  to  proceed.     If  the  pri- 
soner recover  during  the  assize  he 
may  be  tried,  the  whole  of  the  pro- 
ceeding* of  the  trial  being  com- 
menced de  novo.  Rex  t.   Streek, 
413 
TROVER. 
See  Sake-Notes.' — Biu.  of  £x- 
caANOB,  S,  S, — Deuvirt-Os* 
DEK. — Miller,  S. 

l.The  servant  of  the  defendant,  a 
coach-spring  maker,  received  a 
spring  of  the  plaintifTs  to  repair, 
and  promised  to  bring  it  back  by  a 
coTtain  hour.  The  defendant  alter 
that  refoHd  to  retara  it  without 
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being  first  paid  fin-  tbe  repair:— 
Held,  not  a  suflident  conreruDn  to 
support  trover.  The  actioit,  if  any 
will  lie,  should  be  special  iiMasif 
tit.  Fairman  v.  GrimbU,  Pa^tU 
i.  Where  the  master  of  a  ship  gina 
a  receipt  for  goods  put  on  board,  it 
behoves  him  not  to  si^  a  bill  of 
lading  till  that  receipt  is  ^veii  up. 
If  such  a  receipt  !•  in  the  hands  of 
the  consignor,  who,  after  the  bihoe 
of  the    consignee,    denuukb    the 

Soods,  and  die  captain  refuse  to 
eliver  them,  alleging  a>  his  reaaon 
that  he  has  aigped  a  hill  of  lading 
to  the  consignee,  this  ia  a  coover- 
sion,  though  the  cotuignor  did  nat 
tender  either  the  freight  or  a  cob- 
pensation  for  the  trouble  of  load- 
ing; and  the  fact  that  one  of  Ae 
consignors  said  to  one  of  the  ccfr 
signees  aller  the  ftiture,  that  he  was 
sorry  for  it,  but  would  do  aa  the 
other  creditors  did,  will  not  make 
it  less  a  conversion  if  tliat  conver- 
sation was  unknown  to  the  cap- 
tain. However,  if  the  captain,  in- 
stead of  assigning  the  reaaon  he  did 
for  the  non- deli  very,  had  said,  "the 
goods  are  now  on  board,  and  I 
must  lake  them  to  their  deatiio- 
tion,"  that  would  have  been  no 
conversion.  The  fact  that  the  Aip 
is  named  by  the  consignee,  makes 
no  difference  as  to  a  stoppage  » 
transitu.  Thompson  v.  Trait,  SM 
3.  If  A.  has  in  his  posaeasioa  a  box 
containin;^  giapers  belonging  to  a 
person  deceased,  and  send  the  box 
with  its  contents  to  hia  soliciton^ 
with  directions  to  driver  the  bat 
and  papers  to  the  executor  on  bis 
giving  an  inventory  of  them  and  a 
receipt: — Held,  that  trover  lica 
against  the  solicitors,  if  they  refate 
to  deliver  the  box  and  papers  to  the 
executor,  be  refnsing  to  give  an  in- 
venlory  and  receipt,  althoogh  the 
solicitors  offered  to  give  tben  up 
if  the  executor  woold  give  aa  i^ 
ventory  and  receipt.  Cetkvtt  v. 
Cimtum,  471 


USE  AND  OCCUPATION. 

4.  A  father  gave  his  md  a  iratch,  some 
printed  books,  and  Kveral  ariicles 
of  wearing  apparel: — Held,  (hat 
though  the  son  wu  under  age,  (eiz. 
about  sixteen  years  old),  the  father 
could  not  maintain  trover  against  a 
person  nho  detained  the  property, 
because  tlie  right  of  possession  was 
not  in  him,  but  in  his  son.  Hunter 
V,  Westbrook,  Page  578 

5.  In  an  action  of  trover  for  goods, 
the  party  who  sold  them  to  the 
plaintifiT,  on  an  understanding  that 
if  they  were  not  paid  for  they  were 
to  be  returned,  is  a  competent  wit- 
ness for  the  plaintiff,  although  he 
has  not  been  paid,  and  the  plain- 
tiff's succeeding  iit  the  action  will 
enable  him  to  have  them  back. 
Banki  v.  Kain,  597 

VARIANCE. 

See  Libel,  S. 
If  in  an  action  of  covenant,  the 
declaration  state  that  the  deed 
was  made  between  the  plaintiff 
of  the  first  part,  J.  C.  of  the  se- 
cond part,  and  A.  B.  of  the  third. 
And  the  deed  when  produced  ap- 
pear on  the  face  of  it  to  be  by  the 
plainti^  as  trustee  of  J.  C,  of  the 
first  part,  G.  C.  of  the  second,  and 
A.  B.  of  the  third  part,  and  the 
deed  be  executed  by  G.  C.  This 
is  a  fatal  variance,  although  the 
breaches  assigned  do  not  in  any 
way  affect  the  party  who  is  in- 
tended to  be  described  as  of  the  se< 
cond  part.  Mayehlon  v.  Palmer- 
Mton,  (Lord),  474 

VENDOR. 

See  Acceptance,  1. 
USE  AND  OCCUPATION. 
If  a  person  let  apartments  for  a  year 
to  a  tenant,  who  occupies  them  part 
of  the  year,  for  which  he  pays,  and 
then  quits,  and  the  party  letting 
suffer  another  to  occupy  on  an 
agreeroent  also  for  a  year,  so  that 
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I  the  first  tenant  could  not,  if  he  had 
wished,  have  obtained  possession, 
such  second  letting  is  a  rescinding 

I  of  the  first  contract,  so  as  to  pre- 
vent any  rent  being  recovered  under 
It.    tValU  V.  Atchetoa,    Page  26S 

USURY. 

If  a  bond  be  given  for  the  repayment 
of  money,  with  interest  at  5^  per 
cent.,  proof  tliat  the  obligee  has  re- 
ceived interest  at  7^  per  cent,  will 
not  avoid  the  bond,  unless  the  jury 
.  are  satisfied  that  it  was  agreed,  at 
or  before  the  execution  of  the  bond, 
timt  more  than  5l.  per  cent,  should 
be  paid.    Fmtil  \,  Brooket,      318 

WAREHOUSE. 
See  Cabriee,  t. 
Corn  sent  to  a  factor  for  sale,  and  de- 
poxited  in  the  warehouse  of  a  gra- 
nary keeper,  he  not  having  any 
warehouse  of  his  own,  is  under  the 
same  protection  against  a  distress 
for  rent  as  if  it  were  deposited  in  a 
warehouse  belonging  to  the  factor 
himself.  Afalthiatv.  Meinard,  SS3 

WARRANT  OF  ATTORNEY. 

If  A.  owe  B.  a  sum  of  money,  e.  g. 
iOOOl.,  and  give  a  warrant  of  at- 
torney to  conleaa  judgment  for  that 
sum,  and  aAer  that  dealings  and 
payments  take  place  between  thera, 
to  an  amount  of  2000/.  on  each 
side  of  ibe  account,  but  no  pay- 
ment made  specifically  in  discharge 
of  the  warrant  of  attorney,  the  cre- 
ditor may  enforce  it,  though  subae- 
quently  to  its  dale  he  received  a 
larger  sum  than  it  was  given  for; 
as,  if  it  was  not  specifically  paid  in 
discharge  of  the  warrant  of  attor* 
ney,  the  creditor  might  put  it  in  re- 
daction of  which  of  the  two  m- 
couots  be  chose.  Wooley  v.  /eM> 
nW*,  144 

WARRANTY. 

1.  If  a  general  wamn^  of  a  Iwne 
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WILL. 


be  proved  by  parol,  (the  written 
contract  for  the  ^e  not  being  forth- 
coming), the  fact  that  the  witnesses 
who  proved  it  saw  a  notice-board 
on  the  seUer's  premises  requiring 
the  return  of  an  unsound  horse 
within  six  days,  will  not  defeat  the 
buyer's  action,  but  it  will  be  \ei\  to 
the  Jury  for  them  to  say,  whether 
this  formed  any  part  of  the  original 
contract.     Best  v.  Osborne,        74 

2.  If  the  owner  o£  a  horse  sold  by  a 
stable-keeper  with  a  warranty  go  to 
the  buyer  and  request  to  have  the 
horse  back,  stating,  that  he  did  not 
authorize  the  warranty  of  sound- 
ness, and  the  buyer  refuse  to  give 
it  up,  saying,  I  know  nothing  of 
you;  I  bought  the  horse  of  Mr. 
O. ;  such  refusal  is  not  a  waiver  of 
the  warranty.  Ibid. 

3.  In  an  action  on  the  warranty  of  a 
horse,  letters  passing  between  the 
plaintiff  and  defendant,  in  which 
the  plaintiff  writes,  "  you  will  re- 
member that  you  represented  the 
horse  to  me  as  a  five-year  old,"  &c., 
to  which  the  defendant  answers, 
"  the  horse  is  as  I  represented  it," 
are  sufficient  evidence  from  which 
the  Jury  may  infer  that  a  warranty 
was  given  at  the  time  of  the  sale ; 
and  it  is  not  necessary  to  give  other 
proof  of  what  actuaUy  passed  when 
the  contract  was  made.  Salmon  v. 
Ward,  211 

4.  In  an  action  for  a  breach  of  an  ex- 
press warranty,  that  a  horse  was 

Suiet,  if  the  declaration  allege  that 
le  defendant  well  knew  him  to  be 
unquiet,  this  is  an  unnecessary 
averment,  and  need  not  be  proved. 
Gresham  v.  Postan,  540 

WEST  INDIA  DOCKS. 

In  an  action  of  trover  brought  against 
the  treasurer  of  the  West  India  Dock 
Company  for  refusing  to  deliver  ar- 
ticles deposited  in  the  West  India 
'  bocks,  he  is  entitled  to  the  protec- 
tion of  the  Dock  Act,  which  re- 
quires, that  actions  for  any  thing 


done  in  pursuance,  or  under  colour 
of  that  act,  should  be  brou^t  with- 
in three  months;  and  the  circum- 
stance of  his  having  taken  a  bond  of 
indemm'ty,  is  not  a  waiver  of  such 
protection.     Sellick  v.  Smithy  284 

WHALE  FISHERY. 

By  the  usage  of  the  whale  fishery,  a 
fish  is  to  be  considered  as  a  fast 
fish,  which  is  attached  by  any 
me^s  (such  as  the  entanglement  of 
the  line  round  it,  &c)  to  the  boat 
of  the  first  striker,  though  the  har* 
poon  does  not  continue  m  the  body 
of  the  fish — and  this  is  a  more  rea- 
sonable usage  than  that  mentioned 
in  a  note  to  the  case  of  Fennings  v. 
Lord  Grenville,  in  1  Taunt,  p.  243. 
Hogarth  v.  Jackson,  595 

WHARF  AND  WHARFINGER. 
See  Distress,  2. —  Miller,  2. 

WILL. 

1 .  It  is  no  objection  to  a  will  more 
than  thirty  years  old,  being  read  in 
evidence,  that  possession  has  not 
followed  it—  because  the  Court  can- 
not know  how  the  will  directs  the 
possession  to  go,  till  it  is  made  ac- 
quainted with  the  contents  of  the 
wiU  by  its  being  read.  If  in  the 
year  1794,  the  present  defendant 
in  ejectment  obtained  a  verdict 
for  the  premises  in  question,  and 
the  present  lessor  of  the  plain- 
tiff (who  was  neither  a  party  to 
that  trial  nor  claiming  under  any 
one  who  was  so)  introduce  what 
passed  at  that  trial,  and  go  on  to 
shew  that  the  verdict  then  proceed- 
ed on  improper  evidence;  after  this 
the  now  defendant  may  give  evi- 
dence of  what  deceased  witnesses 
proved  at  that  trial,  with  a  view  of 
shewing  that  that  verdict  was  a  cor- 
rect one.  Doe  d.  Lloyd  v.  Pas- 
singham,  440 

2.  To  constitute  a  good  attestation  of 
a  will  of  lands,  it  is  not  necessary 
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that  the  testator  should  actually  see 
the  witnesses  sign  the  attestation. 
It  is  sufficient  if  he  were  in  such  a 
situation  that  he  might  see  them  at- 
test his  will.  If  on  the  evidence  it 
appear  that  the  testator  was  too 
weak  to  get  out  of  bed,  and  it  be 
doubtful  whether  the  attestation 
was  signed  in  the  room  in  which  he 
was,  or  in  the  next  room,  the  door 
being  open,  it  will  be  for  the  jury 
to  say  whether  the  will  was  attest- 
ed, either  in  the  same  room,  or  in 
such  a  part  of  the  next  room  that 
the  testator  might  sec  them  sign  tlie 
attestation ;  in  either  of  those  cases 
the  attestation  is  good.  But  if  tlie 
jury  should  think  that  the  attesta- 
tion was  signed  by  the  witnesses  at 
a  part  of  the  next  room,  where  the 
testator  could  not  see  them,  tliat  is 
nota  good  attestation,  notwithstand- 
ing the  door  between  the  two  rooms 
was  open,  and  the  testator  might 
hear  what  the  witnesses  said  in  the 
next  room,  if  they  spoke  in  the  or- 
dinary tone  of  voice.  Tod  v.  The 
Earl  of  Winchelsea,        Page  488 

WITNESS. 

fVce  Attorney,  5. —  Deed,  1.  —  In- 
solvent, 3. — Will,  2, 

1 .  If  goods  were  sold  on  commission 
by  the  defendant  abroad,  on  an  ac- 
tion for  not  accounting,  the  defen- 
dant's agent  in  London  is  a  compe- 
tent witness  for  the  plaintiffs,  though 
he  has  accepted  a  bill  for  the  price 
of  them,  which  is  lying  dishonour- 
ed in  the  hands  of  the  plaintiffs. 
Martineau  v.  Woodland^  65 

2.  The  rule  respecting  privileged  com- 
munications extends  to  an  attor- 
ney's clerk,  as  well  as  to  the  attor- 
ney himself.      Taylor   v.  Forster, 

195 

3.  A  witness  has  no  right  to  refresh 
his  memory  with  a  copy  of  a  paper 
made  by  himself,  six  months  after 
he  wrote  the  original,  though  the 
original  is  proved  to  be  so  covered 


with  figures  that  it  is  unintelligible, 
the  original  paper  having  been  writ- 
ten near  the  time  of  the  transac- 
tion. «/a/2e«  v.  <S'/rotM/,       Page  196 

4.  Whether  a  witness  called  on  behalf 
of  a  plaintiff,  to  prove  an  agree- 
ment, who  admits,  on  his  cross*- ex* 
amination,  that  the  signature  to  the 
agreement  is  his  and  not  the  plain* 
tifTs,  can  be  asked  whether  he  sign- 
ed it  on  behalf  of  the  plaintiff  and 
as  his  agent — Qucere.  Poplett  v. 
Stockdale,  198 

5.  /Assumpsit  for  mourning,  against 
an  executor,  furnished  to  the  wi- 
dow and  family  of  the  defendant's 
testator.  This  not  being  a  funeral 
expense  that  the  executor  could 
claim  against  the  estate,  a  legatee 
is  a  competent  witness  for  the  ex- 
ecutor, though  it  was  objected  that 
he  was  interested  to  prevent  the 
estate  being  charged,  out  of  which 
his  legacy  was  to  be  paid.  John'- 
son  v.  Baker,  207 

6.  In  an  action  on  a  bill  of  exchange 
by  the  second  indorsee,  against  the 
drawer;  the  first  indorsee  is  a 
competent  witness  for  the  plaintiff. 
Hewitt  V.  Thompson,  372 

7.  If  a  witness  is  called,  and  refreshes 
his  memory  as  to  the  numbers  of 
bank  notes  by  an  entry  in  a  book, 
the  counsel  of  the  opposite  party 
may  cross-examine  as  to  the  other 
parts  of  that  entry.  Loyd  v.  Fresh- 
field,  .  325 

8.  If  in  assumpsit  for  work  and  la- 
bour, the  defence  be  that  A.  B.  was 
employed  to  do  the  work,  and  not 
the  plaintiff,  A.  B.  is  a  competent 
witness  to  prove  this,  although  he  is 
an  uncertiticated  bankrupt,  and  his 
assignees  have  received  the  amount 
due  for  this  very  work,  as  done  by 
him.      Wilson  v,  Gallatly,         467 

9.  If  the  counsel  for  the  defendant  in 
cross-examination  put  a  paper  into 
the  witness's  hand,  to  refresh  his 
memory,  the  opposite  counsel  has 
a  right  to  look  at  it  without  being 
bound  to  read  it  in  evidence  ;  and 
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the  opposite  counsel  may  also  ask 
the  witness  when  it  was  writteo, 
without  being  bou  id  to  put  it  in. 
Rex  V.  Ranudtn,  Page  603 

WORD. 
If  a  word  has  acquired  a  particular 
meaning  in  a  certain  trade,  that 
meaning  will  lie  applic<l  to  it  in 
construing  a  written  contract  re- 
specting that  trade;  but  that  the 
word  has  acquired  tliat  particular 
meaning  must  be  distinctly  proved. 
Taghr  v.  Brigg$,  5i5 

WRIT. 

In  an  action  for  a  false  return  of  mtl~ 
ta  bona  to  aji./a.,  if  the  ptaintiH* 
shew  the  debtor  to  be  possessed  of 
certain  goods,  it  is  no  defence  for 
the.ihcrifF  to  shew  a  prior  execution 
to  an  amount  of  greater  value,  if  to 
that  execution  the  sheriff  also  re- 
turned nulla  bona:  nor,  if  the  she- 
riff has  the  proceeds  of  tlic  goods 
in  his  hands,  is  it  any  defence  to 
sliew  that  the  Ji./a.,  on  the  return 
of  which  the  action  is  brought,  was 
delivered  at  the  sheriff's  ofSce  at  a 
quarter  past  five  o'clock  on  the  day 
on  which  it  is  returnable,  Tottue 
V.  Cfojeder,  (Esq.),  3S5 

WRIT  OF  RIGHT. 
1.  On  the  trial  of  a  writ  of  right,  the 
four  knigbis  who  return  t)ic  i;rand 
assize  must  themselves  atienil  and 
sit  with  twelve  of  the  jurors  whom 
tfaey  return,  a  jury  of  sixieen  so 
constituted  being  by  law  required 
for  the  trial ;  and  any  sixteen  of  the 
aasiae  are  not  sufficient.     Tooth  v. 

.     Bagwell,  187 

t.  On  an  affidavit  of  particular  cir- 
cumstances, sue!)  as  the  great  age 
and  expected  death  of  witnesses, 
the  Court  will  depart  from  their  ■ 
general  rule  not  lo  try  a  writ  of 
right  in  an  issuable  Term.       Ibid.    \ 

'^3.  If  it  appear  on  the  day  appointed   | 
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for  the  trial,  that  one  of  the  four 
knights  is  so  ill,  that  he  not  only 
cannot  then  attend,  but  is  not  likely 
to  be  able  to  attend  on  a  future 
day,  the  Court  will  order  the  she- 
riff to  summon  another  knight  to 
act  in  his  stead;  and  it  will  not  be 
necessary  that  any  fresh  selection 
of  a  grand  assize  should  be  made 
by  the  knights  in  consequence  of 
the  alteration  which  has  taken  place 
in  their  body.  Ibid. 

4.  On  the  trial  of  a  writ  of  right, 
though  the  demi-mark  has  been 
tendered,  the  tenant  must  begin. 
The  demi-mark  may  be  tendered 
either  at  the  joining  of  the  mise,  or 
at  the  swearing  of  the  grand  assixe ; 
and  if  it  has  been  done  at  the  join- 
ing of  the  mise,  it  is  too  late  at  the 
time  of  trial  for  the  complainant  to 
take  the  objection.  Tooth  v.  Bag- 
well, 271 

5.  An  examined  copy  of  an  answer  in 
Chancery  by  a  person  not  a  party 
to  the  action  is  evidence,  and  it  is 
not  necessary  to  produce  the  origi- 
nal, or  prove  the  hand-writinK  of 
the  party.  Ibid. 
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1.  If  a  person  proves  that  he  has  ne- 
ver seen  the  defendant  write,  and 
has  never  corresponded  with  him, 
but  h^  seen  papers  in  the  master's 
office,  which  the  attorney  of  the 
party  admitted  to  be  of  his  hand- 
writing, and  the  person  has  acted 
on  [hese  papers  so  admitted  — This 
is  not  auch  a  knowledge  of  the 
party's  hand-writing,  as  will  en- 
able the  person  to  prove  &  written 
document,  alleged  tobein  his  hand- 
writing.    Creavei  y.  Hunter,    477 

2.  But  if  he  has  received  letters  from 
the  party,  and  acted  on  thom,  that 
will  be  sufficient.  Sharps  v.  Cm- 
hums,  21 
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